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Practice. — Action  on  Policy  of  Life  Insurance. — Complaint. — Evidence. —    75      1 
Instructions. — Where,  on  the  trial  of  an  action  upon  a  policy  of  life  in-  ^ 
surance,  evidence  was  given  tending  to  establish  the  substance  of  the  ^    ^ 
matters  in  issue,  it  was  not  error  of  the  trial  court  to  refuse  to  give  an 
instruction  that  "The  evidence  entirely  falls  to  support  the  second  par- 
agraph of  complaint,  and  the  plaintiff  can  not  recover  upon  that  para- 
graph of  her  complaint,'^  and  an  instruction  that  "The  evidence  entirely 
fails  to  support  the  material  allegations  of  the  said  fourth  paragraph  of 
the  complaint,  and  the  plaintiff  can  not  recover  under  that  paragraph.^* 

Same. — Performance  of  Contract. — Notice. — ^Where  one  party  to  a  contract 
gives  notice  to  the  other  of  his  determination  not  to  perform  on  his 
part,  performance  by  the  party  receiving  sneh  notice  is  unnecessary. 

Same. — Variance. — AmcTidment. — Premium  Note. — ^A  variance  between  pre- 
mium notes  as  described  in  the  complaint  and  as  given  in  evidence  is  not 
fatal,  where  they  are  by  their  tenns  not  payable  until  a  cause  of  action 
has  accrued  in  favor  of  the  maker  upon  the  policy  of  insurance  issued  to 
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him  by  the  payee,  althouj^h  the  interest  be  payable  annually  in  ad- 
vance. Besides,  it  might  haVe  been  obviated  by  amendment,  which 
the  Supreme  Court  will  regard  as  having  been  made. 

Same.— F«*dic(. — Weight  of  Evidence.  —  Supreme  Court. — The  Supreme 
Court  will  not  disturb  the  verdict  of  a  jury  upon  the  weight  or  pre- 
ponderance of  the  evidence. 

Life  lifiSVJUkixc^.--Mod\fication  of  Policy ,-— Violation  of  Nodifled  Terms. — 
It  is  competent  for  the  parties  to  a  policy  of  life  insurance  to  modify 
or  change  its  terms  in  regard  to  the  payment  of  the  annual  premium ; 
and  if  the  insurer  violate  and  fail  and  refuse  to  comply  with  the  modi- 
fied terms  of  the  policy,  a  cause  of  action  accrues  thereon  in  favor  of 
the  assured,  if  he  be  not  in  default. 

Same. — Pleading. —  Practice. — Allegations  and  Proof .— Substantial  Aver- 
ments.— Substance  of  /««iifi.— The  rule  that  a  paity  must  recover  upon 
the  allegations  of  his  pleadings  secundum  allegata  et  probata^  or  not  at 
all,  does  not  require  that  all  of  the  most  substantial  averments  of  a  com- 
plaint must  be  proved,  or  that  there  must  be  evidence  tending  to  prove 
them,  in  order  to  justify  a  refusal  of  an  instruction  that  plaintiff  is  not 
entitled  to  recover.  A  plaintiff  is  not  bound  to  prove  every  allegation  of 
his  complaint;  it  is  sufHeient  if  he  establish  the  substance  of  the  issue. 

Same.— Evidence. — Variance. — ^Where  the  plaintiff *&  evidence  on  the  trial 
showed  that  for  seven  consecutive  years  the  premiums  on  the  policy 
were  paid  after  they  were  due,  instead  of  ten  as  alleged,  It  fairly  tended 
to  establish  the  substance  of  the  issue,  although  it  did  not  cover  the  full 
X>eriod  of  ten  years,  as  alleged. 

Same. — Evidence. — Waiver. — Foreign  Insurance  Company. ^Notice  to  Oen- 
eral  Agent  is  Notice  to  Company. — ^Where  a  foreign  insurance  company 
hxus  a  general  agent  in  this  State,  who  superintends  and  manages  its 
insurance  business  in  the  SJate,  collects  premiums  and  countersigns 
receipts  given  for  premiums  paid  to  him,  notice  to  such  agent  that 
premiums  were  paid  by  consent  and  waiver  after  they  were  due,  and 
in  relation  to  any  other  business  of  insurance  transacted  by  him  for 
his  company,  is  notice  to  the  company. 

From  the  Marion  Superior  Court, 

J.  E.  McDonaldy  J.  M.  Butler ^  G.  C.  Butler  and  F.  B. 
McDonald y  for  appellant. 

F.  M.  Finch  and  J.  A.  Finch^  for  appellee. 

HowK,  C.  J. — ^This  was  a  suit  by  the  appellee  against  the 
appellant  upon  a  policy  of  insurance,  issued  to  the  appellee 
upon  the  life  of  her  husband,  one  William  Hinesley.  The 
policy  was  in  the  sum  of  twelve  hundred  dollars,  was  dated 
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4it  the  city  of  Hartford,  Connecticut,  on  the  6th  day  of  Feb- 
Taatj,  1862,  and,  on  the  12th  day  of  the  same  month  and 
jrear,  was  countersigned  by  the  appellant's  agent,  at  Terre 
Haute,  Indiana.  The  cause  having  been  put  at  issue  was 
tried  by  a  jury  in  the  court  below  at  special  term,  and  a  gen- 
eral verdict  was  returned  for  the  appellee  assessing  her  dam- 
ages in  the  sum  of  $1,243.98  ;  and  with  their  general  verdict 
the  jury  also  returned  into  court  their  special  findings  as  to 
j>articular  questions  of  fact,  submitted  to  them  by  the  par- 
ties under  the  court's  direction.  The  appellant's  motions 
for  a  judgment  in  its  favor  on  the  special  findings  of  the 
jury,  notwithstanding  their  general  verdict,  and  for  a  new 
trial,  were  severally  overruled  by  the  court,  and  its  excep- 
tions were  duly  saved  to  each  of  these  rulings ;  and  judg- 
ment was  rendered  for  the  appellee  upon  and  in  accordance 
with  the  general  verdict.  On  an  appeal  to  the  court  below 
in  general  term,  the  judgment  at  special  term  was  in  all 
things  afSrmed  ;  and  from  this  judgment  of  affirmance  this 
appeal  is  now  here  prosecuted. 

By  a  proper  assignment  of  error,  the  appellant  has  brought 
before  this  court  the  errors  assigned  by  it  in  the  general 
term  of  the  court  below.  These  errors  present  for  the  de- 
cision of  this  court  the  following  questions : 

1.  As  to  the  sufficiency  of  the  second  and  fourth  para- 
graphs of  complaint ; 

2.  As  to  the  correctness  of  the  court's  decision  in  over- 
ruling appellant's  motion  for  a  judgment  in  its  favor  on  the 
special  findings  of  the  jury,  notwithstanding  their  general 
verdict;  and, 

3.  As  to  the  correctness  of  the  court's  decision  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

In  their  brief  of  this  cause,  the  appellant's  learned  coun- 
sel have  discussed  these  several  questions,  in  the  inverse  or- 
der of  their  statement,  and  in  the  same  order  we  will  con- 
sider and  decide  these  questions.     The  first  point  made  by 
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counsel  in  argument  is,  that  the  court  erred  in  its  refusal  to>» 
give  the  jury  the  fourth  instruction  asked  by  the  appellant,, 
which  instruction  reads  as  follows : 

^^ Fourth.  The  evidence  entirely  fails  to  support  the  sec- 
ond paragi-aph  of  complaint,  and  the  plaintiff  can  not  re-r 
cover  upon  that  paragraph  of  her  complaint." 

It  is  necessary,  we  think,  to  the  proper  presentation  of* 
the  point  thus  made  by  counsel,  and  to  a  clear  understand- 
ing of  our  decision,  that  we  should  give,  in  this  connection, 
a  summary  at  least  of  the  facts  alleged  in  the  second  jmra- 
graph  of  the  complaint.  In  this  paragraph  the  appellee  al- 
leged, in  substance,  that,  on  the  6th  day  of  February,  1862,. 
the  appellant  issued  a  policy  of  life  insurance,  by  which  it 
promised  to  pay  the  appellee,  in  consideration  of  her  pay- 
,  ment  of  the  annual  premium  of  $29.52,  the  sum  of  twelve- 
hundred  dollars,  within  ninety  days  after  due  notice  and 
proof  of  the  death  of  her  husband,  William  Hinesley ;  that,. 
by  the  terms  of  said  policy,  the  said  premium  was  payable- 
on  or  before  the  6th  day  of  February  of  each  year,  but  was. 
in  fact  not  collectible  then,  or  until  the  appellant  had  given 
appellee  notice  of  the  amount  of  the  reduction  thereof  by 
dividend,  and  notice  to  pay  the  same ;  that  the  appellant  did 
not  require  payment  on  the  said  day,  but  for  ten  years  be- 
fore the  death  of  said  Hinesley  allowed  the  same  to  be  paid 
at  any  time  within  sixty  days  after  said  date  ;  that  the  ap- 
pellant would  send  notice  to  appellee  each  year  when  the 
said  money  was  payable  by  the  terms  of  the  policy,  but 
agreed  to  receive  and  did  receive  the  same  at  any  time  within 
sixty  days  thereafter,  except  as  hereinafter  stated  ;  that  this 
method  of  delayed  payment  was  the  constant  and  regular 
custom  of  the  appellant  toward  the  appellee  and  was  so  un- 
derstood and  relied  upon  by  her,  as  the  appellant  well  knew  ; 
that  the  appellee  did  not  pay  or  tender  any  premium  on  said 
policy,  for  the  year  preceding  the  death  of  said  Hinesley, 
until  after  the  same  was  due  by  the  terms  of  said  policy. 
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^tind  until  after  notice  from  the  appellant  that  the  same  was 
payable ;  that,  when  said  premiums  were  so  tendered  and 
paid,  they  were  received  by  the  appellant  without  objection, 
in  accordance  with  its  said  custom  ;  that  the  appellee  relied 
upon  the  appellant's  said  custom  to  notify  her  when  said  pre- 
mium was  payable,  and  to  receive  the  same  within  sixty  days 
.after  the  same  was  payable  by  the  terms  of  said  policy,  as 
■  she  reasonably  might,  and  did  not  pay  or  tender  in  payment 
•any  premium,  until  notice  was  received  by  her  concerning 
the  same,  and  within  sixty  days  thereafter,  of  all  which  the 
^ippellant  had  full  knowledge  and  consented  thereto,  thereby 
waiving  any  right  to  demand  payment  on  the  day  named  in 
.{said  policy  ;  that  the  appellant  having  allowed  the  appellee 
to  so  pay,  and  having  regularly  notified  her  of  the  time  when 
:8aid  premium  was  payable  and  the  amount  due  at  each  pay- 
ment, became  lawfully  required  to  give  such  notice  and  to 
receive  the  said  premium  within  sixty  days  thereafter,  and 
^could  not  lawfully  demand  payment  without  having  given 
•such  notice,  and  before  the  expiration  of  sixty  days  there- 
.after  could  not  forfeit  said  policy  for  the  non-payment  of 
said  premium  ;  that  the  appellant,  disregarding  its  said  cus- 
tom  and   the   appellee's  rights,  negligently,  wilfully  and 
fraudulently  failed  and  refused  to  give  the  appellee  any  no- 
tice of  the  amount  due  by  the  terms  of  said  policy  on  Feb- 
ruary 6th,  1875,  until  after  said  date,  and  then  gave  said 
notice  to  appellee,  who  immediately  thereafter  tendered  the 
-amount  due  as  the  premium  for  that  year,  which  the  appel- 
lant fraudulently  and  without  right  refused  to  receive,  and 
thereafter  fraudulently  declared  the  said  policy  forfeited  and 
void  ;  that  the  said  William  Hinesley  died  on  the  24th  day 
•of  October,  1876,  of  which  due  notice  and  proof  were  given 
the  appellant  on  March  9th,  1877,  and  the  appellant  refused 
*to  pay  the  said  sum  of  twelve  hundred  dollars,  or  any  part 
*4hereof.     Wherefore,  etc. 

The  gist  of  this  paragraph  of  the  appellee's  complaint. 
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as  we  read  its  allegations  of  fact  in  the  light  of  the  law  ap- 
plicable thereto,  may  be  thus  stated :  While  it  was  conceded 
that  the  annual  premium,  by  the  terms  of  the  policy  hi  suit, 
was  payable  on  or  before  the  6th  day  of  February  in  each 
year,  yet  the  appellee  claimed  and  in  substance  alleged,  that 
the  terms  of  the  policy  had  been  so  far  modified  and  changed 
by  the  conduct  and  agreement  of  the  parties  thereto,  as  that 
such  annual  premium  should  not  become  payable  until  th& 
appellant  had  given  the  appellee  notice  thereof,  and  of  the: 
amount  of  the  payment,  after  deducting  the  annual  divi- 
dend, and  that  such  payment  might  be  made  at  any  time: 
within  sixty  days  after  such  notice,  without  any  forfeiture^ 
of  the  policy.   It  was  competent  for  the  parties  to  the  policy 
of  insurance  to  modify  or  change  its  terms  in  regard  to  the? 
payment  of  the  annual  premium,  both  as  to  the  amount  and 
the  time  of  such  payment,  in  the  manner  claimed  by  the^- 
appellee  in  the  second  paragraph  of  hej*  complaint ;  and  if  ^ 
as  alleged,  the  appellant  violated  the  modified  terms  of  the^ 
policy,  and  failed  and  refused  to  comply  therewith,  and  de- 
clared the  policy  forfeited  upon  a  tender  of  performance- 
by  the  appellee  of  her  part  of  the  modified  contract,  there^ 
can  be  no  doubt,  we  think,  that  a  cause  of  action  accrued, 
to  her  against  the  appellant  upon  the  policy  as  modified. 
Whether  or  not  the  policy  in  suit  was  modified  or  changed 
by  the^  conduct  or  agreement  of  the  parties,  in  the  manner- 
claimed  by  the  appellee,  and  whether  or  not,  upon  a  tender- 
of  performance  by  the  appellee  of  her  part  of  the  modified 
contract,  the  appellant  failed  and  refused  to  comply  with 
the  terms  of  the  modified  policy,  and  declared  the  same 
forfeited ; — ^these  were  questions  of  fact  for  the  considera- 
tion and  determination  of  the  jury,  upon  the  evidence  ad- 
duced before  them. 

In  the  fourth  instruction  asked  by  the  appellant,  which, 
we  have  heretofore  quoted,  it  will  be  seen  that  the  court, 
was  requested  to  charge  the  jury  that  the  evidence  entirely 
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failed  to  support  the  second  paragraph  of  the  complaint, 
and  the  appellee  could  not  recover  thereon.  In  discussing 
the  alleged  error  of  the  trial  court,  in  its  refusal  to  give  this 
fourth  instruction,  appellant's  counsel  first  give  a  statement 
of  what  they  term  "the  most  substantial  averments"  of  the 
second  pamgraph  of  the  complaint,  in  substance,  as  follows : 

**It  will  be  observed  that  here  is  a  very  elabomte  at- 
tempt to  show  a  waiver  of  the  conditions  of  the  policy  a& 
to  time  of  paying  premiums,  by  averring  a  long  continued 
custom  to  permit  payments  of  premiums  at  any  time  within 
sixty  days  after  due ; 

**Not  only  a  long  continued  custom,  but  an  agreement  to 
receive  premiums  at  any  time  within  sixty  days  after  due  by 
the  terms  of  the  policy ; 

"Not  only  such  an  agreement,  but  the  actual  receipt  by 
the  appellant  of  premiums  at  any  time  within  sixty  days 
after  due,  for  a  period  of  ten  years ; 

"Not  only  such  receipt,  but  full  knowledge  upon  the  part 
of  the  company,  that  the  premiums  had  not  been  paid  till 
after  due ; 

"Not  only  such  custom  and  knowledge,  but  reliance  by 
appellee  on  such  custom,  and  knowledge  by  appellant  of 
such  reliance  by  appellee." 

Having  given  this  statement  of  some  of  the  most  sub- 
stantial averments  of  the  second  paragraph  of  the  complaint, 
".showing  a  waiver  of  some  of  the  conditions  of  the  con- 
tract, or  a  change  in  the  terms  of  the  contract,"  the  appel- 
lant's counsel  say  of  these  averments,  in  argument,  that 
"they  must  be  proved,  or  at  least  there  must  be  evidence 
tending  to  prove  them,  in  order  to  justify  the  court  below 
in  refusing  the  instruction  under  consideration."  In  sup- 
port of  their  argument,  counsel  refer  us  to  the  rule  of  law, 
well  and  often  recognized  in  the  decisions  of  this  court,  that 
a  party  must  recover  upon  the  allegations  of  his  pleadings, 
secundum  allegata  et  probata^  or  not  at  all.    McAroy  ▼* 
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Wright,  25  Ind.  22 ;  Boardman  v.  Griffin,  52  Ind.  101 ; 
Terry  v.  SMvehjy  64  Ind.  106. 

The  soundness  of  this  rule  of  law  can  not  be  questioned  ; 
hut  the  appellant's  counsel  err,  as  it  seems  to  us,  in  their 
application  of  the  rule  to  the  case  made  by  the  second  para- 
graph of  appellee's  complaint.  Certainly  this  rule  of  law 
did  not  require  that  all  of  the  most  substantial  averments 
of  the  paragraph,  as  counsel  have  stated  and  termed  them, 
must  be  proved,  or  that  there  must  have  been  evidence 
tending  to  prove  them,  in  order  to  justify  the  trial  court's 
refusal  of  the  instruction  under  consideration.  Under  the 
rule,  as  we  understand  it,  the  appellee  was  required  to  prove, 
or  to  introduce  evidence  tending  to  prove,  the  substance  of 
the  matters  in  issue  ;  that  is,  that  the  terms  of  the  policy  in 
suit  had  been  so  far  modified,  by  the  conduct  and  agreement 
of  the  parties  thereto,  as  that  the  annual  premium  should  not 
become  payable  until  the  appellant  had  given  the  appellee 
notice  thereof,  and  of  the  amount  of  the  payment,  after  de- 
ducting the  annual  dividend,  and  that  such  payment  might 
be  made  at  any  time  within  sixty  days  after  such  notice, 
without  any  forfeiture  of  the  policy.  In  Long  v.  Doxey, 
50  Ind.  385,  this  court  said:  *'It  is  only  necessary  for  a 
plaintiff  to  prove  so  many  of  the  facts  alleged  by  him  as 
amount  to  or  constitute  a  cause  of  action."  In  the  recent 
case  of  Owen  v.  Phillips,  73  Ind.  284,  on  p.  293,  Elliott,  J., 
speaking  for  the  court,  said :  *  *The  appellants  were  not  bound 
to  prove  every  allegation  of  their  complaint ;  it  was  sufficient 
if  they  established  the  substance  of  the  issue." 

In  the  case  at  bar,  the  appellee  introduced  evidence  on 
the  trial,  which  tended,  as  we  think,  to  establish  the  sub- 
stance of  the  matters  in  issue  in  the  second  paragraph  of 
her  complaint.  She  had  alleged  therein,  as  we  have  seen, 
among  other  things,  that  the  appellant  had  not  required 
paympnt  of  the  premium  on  the  day  it  became  due  by  the 
terms  of  the  policy,  but,  for  ten  years  before  the  death  of 
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«aid  Hinesley,  had  allowed  the  same  to  be  paid  at  any  time 
Mrithin  sixty  days  after  it  so  became  due.  It  is  claimed  by 
the  appellant's  counsel,  in  their  brief,  that  this  allegation 
was  not  supported  by  any  evidence ;  and  they  apparently 
-claim  that  the  evidence  was  insufficient,  because  it  showed 
that  the  appellant  had  allowed  the  premiums  to  be  paid, 
after  they  were  due,  for  seven  years  prior  to  the  death  of 
Hinesley,  instead  of  ten  years  as  alleged.  Counsel  concede 
that  the  appellee's  evidence  showed  that  the  premiums  were 
paid,  after  they  were  due  by  the  terms  of  the  policy,  during 
seven  consecutive  years,  and  that  these  premiums  were  thus 
paid,  two  in  four,  one  in  five,  one  in  eight,  one  in  twenty- 
five,  and  one  in  one  hundred  and  forty-five,  days  after  the 
same  became  due.  It  seems  to  us  that  this  evidence  fairly 
tended  to  establish  the  substance  of  the  issue,  although  it 
-did  not  cover  the  full  period  of  ten  years,  as  alleged ;  and 
that,  from  this  evidence,  the  jury  might  have  reasonably  in- 
ferred and  found  that  the  appellant  had  agreed  to  receive 
and  had  received  the  premiums,  after  they  became  due  by 
the  terms  of  the  policy,  as  appellee  alleged  in  the  second 
paragraph  of  her  complaint. 

It  is  earnestly  insisted,  that  no  evidence  was  introduced 
tending  to  sustain  the  material  averment,  that  the  appellant 
well  knew  the  premiums  had  not  been  paid,  until  after  they 
were  due  by  the  terms  of  the  policy.  The  evidence  showed 
that  the  appellant,  a  foreign  insurance  company,  had  a  gen- 
eral agent  at  Indianapolis,  who  superintended  and  managed 
its  insurance  business  in  this  State.  Under  the  statute  of 
this  State  in  relation  to  foreign  insurance  companies,  the 
■agents  of  such  companies,  residing  in  this  State,  are  author- 
ized to  take  risks  and  transact  the  business  of  insurance  for 
«uch  companies,  within  this  State.  It  appeared  from  the 
evidence,  that  the  premiums  on  the  policy  in  suit  were  paid 
to  the  appellant's  agents  in  this  State  ;  and,  certainly,  these 
agents  well  knew  that  the  premiums  were  thus'  paid,  year 
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after  year,  after  they  were  due  by  the  terms  of  the  policy* 
What  these  agents  well  knew,  and  must  have  known,  in  re-- 
gard  to  the  delay  in  the  payment  of  the  premiums,  must  be: 
held  to  be  the  knowledge  of  their  principal,  the  appellant. 
The  collection  of  the  premiums  was  under  the  management, 
and  control  of  the  agents,  and  the  receipts  given  for  the: 
premiums,  when  paid,  were  not  to  be  valid  until  counter- 
signed by  the  agents,  to  whom  the  payments  were  made. 
It  was  held  by  this  court,  in  7%e  Pittsburgh  ^  etc,^  Railway 
Co.  V.  Mubj/j  38  Ind.  294,  '*  that  notice  to  an  agent  of  a  cor-- 
poration,  relating  to  any  matter  of  which  he  has  the  manage- 
ment and  control,  is  notice  to  the  corporation."    It  seems- 
to  us  that  this  rule  of  law  is  especially  applicable  to  the^ 
agents  of  foreign  insurance  companies,  transacting  the  busi- 
ness of  insurance  for  their  companies  in  this  State,  and  that 
it  must  be  held  that  notice  to  such  agents,  in  relation  to 
any  business  of  insurance  transacted  by  them  for  their  com- 
panies, is  notice  to  such  companies.     Insurance  Co.  v.  Wil- 
kinson, 13  Wal.  222 ;  MiUei-  v.  The  Mutual  Benefit  Life 
Ins.  Co. J  31  Iowa,  216 ;   Miller  v.  Phoenix  Ins.  Co.,  27 
Iowa,  203. 

Our  conclusion  is,  that  the  court  committed  no  error  in  ita- 
refusal  to  give  the  jury  the  fourth  instruction,  asked  by  the. 
appellant. 

The  appellants'  counsel  also  claim,  in  argument,  that  er- 
ror was  committed  by  the  trial  court,  in  refusing  to  give  the* 
eighth  instruction,  asked  by  the  appellant,  which  reads  as- 
follows : 

^'Eighth.  The  evidence  entirely  fails  to  support  the  mate* 
rial  allegations  of  the  said  fourth  paragraph  of  the  complaint,, 
and  the  plaintiff  can  not  recover  under  that  paragraph." 

It  is  necessary  to  a  proper  understanding  of  the  pointa 
made  by  counsel,  in  their  discussion  of  this  alleged  error> 
that  we  should  give  a  summary  at  least  of  the  facts  alleged 
in  the  fourth  paragraph  of  the  complaint.   In  said  paragraph^ 
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after  alleging  the  execution  of  the  policy  in  suit  substantialljr 
as  stated  in  the  second  paragraph  of  her  complaint,  the  ap- 
pellee further  said  that  the  consideration  for  said  policy  was^ 
the  payment  by  her  annually,  so  long  as  the  said  William 
Hinesley  should  live,  of  the  sum  of  $29.52,  as  follows :  For 
the  first  four  years,  she  was  to  pay  one-half  of  said  sum  in 
money,  the  other  half  by  a  note  payable  at  the  death  of  said. 
William  Hinesley,  qnless  sooner  cancelled  by  dividend,  with 
interest  at  the  rate  of  six  per  cent,  per  annum ;  that  after 
five  years  the  appellant  was  to  apply  the  annual  dividend^ 
which,  the  appellant  said,  would  be  equal  to  or  greater  than 
the  note  given  in  each  previous  year,  to  the  payment  of  the 
interest  on  the  outstanding  notes  at  the  rate  of  six  per  cent^ 
per  annum,  and  in  reduction  of  the  said  sum  of  $29.52,  and 
the  appellee  was  to  pay  the  balance  of  said  sum  in  money  ; 
that  the  appellee  complied  with  all  said  conditions  as  to  pay- 
ment, until  and  including  the  payment  due  February  6th^ 
1874  ;  that  thereafter,  and  before  the  next  annual  premium 
became  due,  the  appellant  wrongfully  and  in  violation  of  the^ 
agreement  and  contract  as  to  the  manner  6t  payment  of  the- 
said  sum,  and  as  to  the  rate  of  intere^.  payable  on  the  out-^ 
standing  notes,  demanded  from  appellee  that  she  should  pay 
the  interest  on  the  outstanding  notes  at  the  rate  of  seven  per 
cent. ,  and  notified  her  that  the  rate  of  interest  which  said 
notes  bore,  to  wit,  six  per  cent.,  would  not  be  received  if 
tendered,  and  further  notified  her  that  no  other  or  succeed- 
ing premiums  would  be  received  on  said  policy  unless  the 
rate  of  seven  per  cent,  was  paid  on  said  notes  ;  that  the  ap- 
pellee was  ready  and  willing  to  pay  the  premiums  on  said 
policy  according  to  the  manner  aforesaid,  and  to  pay  the 
lawful  rate  of  interest  on  said  notes,  and,  after  credit  of  the- 
dividends  due  her,  on  the  lawful  rate  of  inter^t  on  said 
notes  and  then  on  the  premiums,  was  ready  and  willing  to 
pay  the  balance  of  said  premiums  found  to  be  due,  as  the 
appellant  well  knew ;  that  appellee  refused  to  pay  said  rate 
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-of  seven  per  cent,  interest  on  said  notes,  as  she  lawfully 
might,  and  thereafter,  after  her  refusal  and  after  the  date 
^vhen  the  premium  for  that  year  was  due,  the  appellant  de- 
clared said  policy  void  and  of  no  effect,  and  cancelled  the 
same  on  its  books  ;  that  said  demand  for  seven  per  cent,  in- 
terest on  said  outstanding  notes,  and  said  notice  that  no 
other  or  succeeding  premiums  would  be  received  on  said 
policy,  unless  appellee  would  pay  said  rate  of  seven  per 
-cent.,  was  wrongful,  unlawful  and  oppressive,  and  in  viola- 
tion of  the  contract  and  agreement  between  her  and  the  ap- 
.pellant,  as  to  the  payment  of  said  premium,  and  excused 
payment  or  tender  of  payment  of  interest  on  said  outstand- 
ing notes,  and  excused  payment  or  tender  of  payment  of 
premiums  on  said  policy  then  or  thereafter,  and  said  policy 
-continued  to  be  in  full  force  and  effect ;  and  that  said  Wil- 
liam Hinesley  died  on  the  24th  day  of  June,  1876,  and  due 
notice  and  proof  of  his  death  were  given  the  appellant  on 
March  9th,  1877,  and  the  appellant  refused  to  pay  said  sum 
of  $1,200.00.    Wherefore,  etc. 

It  is  said  by  the  appellant's  counsel,  in  their  brief  of  this 
-cause,  that  "this  paragraph  of  complaint  predicates  itself 
upon  the  alleged  wrongful  demand  of  interest  at  seven  per 
•cent.,  when  six  only  was  payable.  Thefe  were  four  notes  of 
;|14.76  each,  amounting  in  all  to  $59.04."  If,  as  alleged, 
the  appellant  wrongfully,  and  in  violation  of  its  agreement 
■with  the  appellee,  demanded  of  her  that  she  should  pay  the 
interest  on  the  outstanding  notes  at  the  rate  of  seven  per 
cent.,  when  six  percent,  only  was  payable  thereon,  and  noti- 
fied her  that  six  per  cent,  interest  would  not  be  received,  if 
tendered,  and  that  no  other  or  succeeding  premiums  would 
be  received  on  said  policy,  unless  the  rate  of  seven  per  cent, 
was  paid  ofi  said  notes,  it  is  very  clear,  we  think,  that  the 
•appellee  was  thereby  and  thereafter  excused  from  the  per- 
formance of  her  part  of  her  agreement  with  the  appellant. 
Thus,  it  was  held  by  this  court,  in  Turner*  v.   Painty ^  27 
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Ind.  163,  that  "When  a  party  to  an  agreement  gives  notice- 
to  the  other  of  his  determination  not  to  perform  the  con- 
tract on  his  part,  performance  by  the  party  receiving  such, 
notice  is  unnecessary."     In  Shaw  v.  The  Republic  Life  Ins. 
Co.,  69  N.  Y.  286,  the  Court  of  Appeals  of  New  York  say : 
"  Where  one  party  to  a  contract  declares  to  the  other  party 
to  it,  that  he  will  not  make  the  performance  on  the  future 
day  fixed  by  it  therefor,  and  does  not,  before  the  time  ar- 
rives for  an  act  to  be  done  by  the  other  party,  withdraw  his^ 
declaration,  the  other  party  is  excused  from  performance  on 
his  part,  or  offer  to  perform,  and  may  maintain  his  action 
for  a  breach  of  the  contract  when  the  day  has  passed.*'  Hay- 
ner  v.  The  American  Popular  Life  Ins.  Co.y  69  N.  Y.  435. 
In  our  opinion,  the  facts  stated  in  the  fourth  paragraph  of 
complaint  were  sufficient  to  constitute  a  cause  of  action. 

The  appellant's  counsel  claim  that  there  was  a  fatal  vari- 
ance between  the  allegations  of  the  fourth  paragraph  of 
complaint  and  the  evidence  given  on  the  trial,  in  this :  In 
stating  the  consideration  of  the  policy,  it  was  said  by  the 
appellee,  that,  for  the  first  four  years,  she  was  to  pay  one- 
half  of  the  annual  premium  by  a  note  payable  at  the  death 
of  said  William  Hinesley ;  but  the  notes  in  question,  when 
given  in  evidence,  showed  upon  their  face  that  they  were 
payable,  respectively,  two  in  thirty  days  and  two  in  twelve- 
months, after  the  date  thereof.  Three  of  the  notes  wer& 
payable  **with  interest  payable  annually  in  advance  at  six 
per  cent.,"  and  the  other  note  was  entirely  silent  on  the 
subject  of  interest ;  and  in  each  of  the  notes  it  was  stipu- 
lated that  the  "policy  and  all  payments  or  profits,  which 
may  become  due  thereon,  are  hereby  pledged  and  h)^othe- 
cated  to  said  company  for  the  payment  of  this  note."  It 
seems  to  us  that  it  is  manifest  from  the  t^rms  oi^  these  notes, 
that  beyond  the  interest  thereon,  which  was  payable  annually 
in  advance,  it  was  not  contemplated  by  either  of  the  parties 
thereto  that  the  notes  should  ever  be  •  paid  until  the  policy 
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4ahould  become  a  claim  against  the  appellant,  upon  the  death 
•of  William  Hinesley,  unless  sooner  paid  by  profits.  For 
this  reason,  it  might  well  be  said,  we  think,  that  even  if  the 
mere  statement  of  the  manner  in  which  the  premiums  were 
payable  for  the  first  four  years,  namely,  one-half  cash  and 
rthe  other  half  payable  by  a  note  at  the  death  of  William 
Hinesley,  could  be  properly  regarded  as  a  positive  allega- 
tion that  the  outstanding  notes  were  in  fact  so  payable,  the 
Tariance  between  this  allegation  and  the  notes  in  evidence 
•could  not  well  be  considered  as  substantial  or  material,  and 
•certainly  not  as  fatal.  For  such  a  variance  could  not  possi- 
bly aflect  the  substance  of  the  matters  in  issue,  to  the  appel- 
lant's prejudice.  Besides,  the  variance  was  one  which  might 
[have  been  obviated  by  an  amendment  on  the  trial,  and  this 
•court  will  regard  the  amendment  as  having  been  made. 

It  has  seemed  to  us,  that  while  the  evidence  was  not  of 
the  most  satisfactory  character,  yet  its  tendency  was  to  sus- 
~tain  the  material  allegations  of  the  fourth  paragraph  of  the 
<;omplaint.  We  can  not  say,  therefore,  that  the  trial  court 
•erred  in  refusing  to  give  the  jury  the  eighth  instruction 
asked  by  the  appellant.  It  was  long  since  settled  in  this 
•court,  that  the  verdict  of  a  jury  would  not  be  disturbed  upon 
"the  weight  or  preponderance  of  the  evidence. 

It  is  insisted  also  that  the  appellant's  motion  for  a  judg- 
ment in  its  favor,  on  the  special  findings  of  the  jury,  not- 
withstanding their  general  verdict,  was  improperly  overruled . 
We  are  of  the  opinion,  however,  that  this  ruling  of  the  trial 
court  was  not  erroneous.  It  is  true  that  the  special  findings 
of  the  jury  were  incongruous,  and  that  some  of  the  facts 
43pecially  found  were  not  in  harmony  with  other  special  find- 
ings ;  but  this  inconsistency  related  to  the  evidentiary  facts, 
^nd  not  to  the  substantial  facts  in  issue.  We  have  found  no 
•such  inconsistency  between  the  special  findings  of  the  jury 
:and  their  general  verdict  as  entitled  the  appellant  to  a  judg- 
ment in  its  favor  on  .the  former,  notwithstanding  the  latter; 


MAY  TERM,  1881.  15 

The  State  v.  Sherwood  et  aZ. 

^nd,  therefore,  we  think  that  the  appellant's  motion  for  judg- 
ment was  correctly  overruled. 

Our  conclusion  is,  that  there  is  no  error  in  the  record 
of  this  cause,  for  which  the  judgment  below  ought  to  be 
reversed. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


♦•» 
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The  State  v.  Sherwood  et  al. 

Orimikal  Law. — Abortion. — Indtctment.— Statute  Construed. — ^Anindict- 
ment  averring  that  the  defendant  unlawfully  and  wilfully  employed 
and  used  in  and  upon  the  body  and  womb  of  a  pregnant  woman  a  cer- 
tain instrument  called  a  catheter,  with  intent  to  produce  a  miscarriage, 
it  not  being  necessary  to  cause  said  miscarriage,  to  preserve  the  life  of 
the  woman,  sufficiently  charges  an  offence,  within  the  meaning  of  sec- 
tion 36  of  the  misdemeanor  act,  2  R.  S.  1876,  p.  471. 

From  the  Orange  Circuit  Court. 

D.  P.  Baldwin^  Attorney  General,  and  M.  8.  Mavityy 
Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — ^The  gi*and  jury  of  Orange  county,  at  the 
October  tenii,  1879,  of  the  Orange  Circuit  Court,  returned 
into  couit  an  indictment  charging  *'that  at  said  county  of 
Orange,  in  the  State  of  Indiana,  on  the  29th  day  of  August, 
1878,  William  F.  Sherwood,  Jr.,  and  Arcus  Lindley  did  then 
and  there  unlawfully  and  wilfully  employ  and  use  in  and  upon 
the  body  and  womb  of  one  Emma  King,  who  was  then  and 
there  a  pregnant  woman,  as  the  said  William  F.  Sherwood, 
Jr.,  and  Arcus  Lindley  well  knew,  a  certain  instrument 
called  a  catheter,  with  intent  then  and  there  and  thereby 
to  procure  and  produce  the  miscarriage  of  the  said  Emma 
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King,  it  not  being  then  *and  there  necessary  to  cause  said 
miscarriage,  to  preserve  the  life  of  the  said  Emma  King/* 

Upon  the  motion  of  the  defendants,  the  indictment  was- 
quashed,  and  they  were  discharged. 

The  State  has  appealed  and  assigned  error  upon  the  de- 
cision of  the  court  quashing  the  indictment. 

The  indictment  in  this  case  was  founded  upon  section  36 
of  the  misdemeanor  act,  2  R.  S.  1876,  p.  471,  and  so  much 
of  that  section  as  is  applicable  to  the  offence  intended  to  be 
charged  reads  as  follows:  ''Every  person  who  shall  wil- 
fully administer  to  any  pregnant  woman,  or  to  any  woman 
whom  he  supposes  to  be  pregnant,  anything  whatever,  or 
shall  employ  any  means  with  intent  thereby  to  procure  the 
miscarriage  of  such  woman,  unless  the  same  is  necessaiy  to* 
preserve  her  life,  *  *  *  shall  be  punished  by  imprisonment 
in  the  county  jail,  not  exceeding  twelve  months,  and  be  fined 
not  exceeding  five  hundred  dollars." 

We  have  no  brief  from  the  appellees,  and  consequently 
nothing  from  them  indicating  any  objection  to  the  indict- 
ment, or  in  support  of  the  decision  of  the  court  below. 

The  introductory  and  concluding  portions  of  the  indict- 
ment were  formally  sufficient,  and  we  are  unable  to  see  any- 
substantial,  or  even  technical,  ground  of  objection  to  that 
portion  of  it  set  out  as  above.  Its  averments  fairly  charged 
an  offence  within  the  meaning  of  the  statute.  Moore's  Crim* 
Lavsr,  sec.  593. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 
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Real  'Estatk.^ Action  to  Quiet  TiOe.^SaUfor  Taxe$,^A4}udieation."^ 
Answer. — In  an  action  to  quiet  title  to  real  estate,  an  answer,  in  sub- 
stance, alleging  that  the  plaintiff's  title  was  by  purchase  at  a  tax  sale  in 
1870,  for  taxes  of  1868  and  1869,  that  no  deed  was  executed  to  hiin  until 
1878,  that,  in  an  action  instituted  by  him  in  1876,  against  the  then  ow^n- 
ers  of  the  land,  judgment  was  rendered  annulling  and  setting  aside  the 
sale  to  him  and  declaring  the  taxes  a  Hen  thereon,  and  ordering  its  sale 
to  pay  them,  that  afterward  so  much  of  said  judgment  as  declared  the 
taxes  a  lien  was  set  aside  and  vacated,  and  the  title  was  adjudged  to  be 
in  said  ownen,  and  that  the  defendants  answering  are  the  owners  by 
grant  from  them,  shows  tliat  the  rights  of  the  parties  were  finally  set- 
tled and  determined  by  tlie  judgments  pleaded,  and  contains  a  good 
defence,  on  demurrer. 

Same.— Tax  JWe.— Lien  for  Taxes. -^Statute  Coiwtru«d.— Section  257  of 
the  tax  law  of  December  2l8t,  1872, 1  R.  S.  1876,  p.  129,  does  not  apply 
to  cases  where  there  has  been  an  adjudication,  but  declares  a  rule  by 
which  courts  are  to  mea8iu*e  the  rights  of  the  parties  when  the  cause 
comes  up  for  judgment. 

Same.— ^rWcncc.— iSflfe  and  Purchase, — Voluntary  Payment.— Where  one 
claims  to  hold  a  lien  for  taxes  paid  upon  the  lands  of  another,  he  must 
show  that  the  lands  were  sold  for  taxes,  and  were  purchased  by  him  at 
snch  sale.  Mere  voluntary  payment  Is  not  enough  to  entitle  him  to  a 
lien. 

From  the  Grant  Circuit  Court. 

J.  Broumtee^  O.  W.  Harvey  and. Kersey ^  for  appel- 

lant. 

A.  Steele  and  R\  T.  St.  fJohn^  for  appellees. 

ELLIOTT,  J. — ^Appellant  instituted  this  action  to  quiet  title 
to  certain  real  estate,  of  which  he  claimed  to  be  the  owner, 
under  a  tax  deed  executed  to  him  by  the  auditor  of  Grant 
county.  The  appellees  answered  in  two  paragraphs.  A  de- 
murrer was  overruled  to  the  second  paragraph,  and  upon 
this  ruling  is  based  one  of  the  assignments  of  error. 

The  second  pai-agraph  of  the  answer  contains,  in  substance, 
these  allegations :  That  appellant  purchased  the  land  at  a 
tax  sale  made  on  the  10th  day  of  February,  1870 ;  that  the 
Vol.  75.-2 
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taxes  for  which  the  lands  were  so  sold  were  the  taxes  of  1868 
and  1869  ;  that  no  deed  was  executed  or  demanded  until  the 
23d  day  of  April,  1878,  when  a  deed  was  executed  ;  that  be- 
fore the  demand  for  and  execution  of  the  deed,  to  wit,  at 
the  September  term,  1876,  of  the  Grant  Circuit  Court,  the 
appellant  instituted  an  action  against  George  C.  Rowland 
and  others,  then  the  owners  of  the  land,  to  set  aside  the  tax 
sale,  and  that  the  said  sale  was  annulled  and  set  aside  ;  that 
it  was  adjudged  in  said  action  that  the  taxes  were  a  lien  on 
said  land,  and  the  sale  thereof  was  ordered  to  pay  said  lien  ; 
that  at  the  February  term,  1878,  a  proceeding  was  pros- 
ecuted by  said  Rowland  and  others  to  set  aside  so  much  of 
the  former  judgment  as  declared  the  taxes  to  be  a  lien  on 
the  land ;  that  the  court  did  set  aside  and  vacate  the  judg- 
ment declaring  the  taxes  to  be  a  lien,  and  adjudged  the  title 
to  be  in  the  said  Rowland  and  others.  It  is  also  averred 
that  appellees  are  the  owners  by  grant  from  the  said  Row- 
laud  and  others. 

The  argument  of  the  appellant  is,  **That  the  effect  of  the 
review  of  the  first  decree  was  to  place  appellant  in  the  same 
position  in  which  he  stood  with  his  certificate  of  sale  before 
he  had  the  same  annulled,  and  the  land  decreed  liable  there- 
for," and  that  under  section  257  of  the  tax  law  his  remedy 
revived.  This  argument  is  plainly  fallacious.  The  ques- 
tions of  the  validity  of  the  tax  deed,  and  of  the  right  to  a 
lien,  were  both  litigated.  In  the  first  action  the  tax  deed 
was  declared  void,  and  a  lien  declared ;  in  the  second  that 
part  of  the  decree  declaring  a  lien  was  set  aside,  and  the  re- 
sult of  both  proceedings  is  a  direct  adjudication  that  appel- 
lant had  neither  title  nor  lien. 

Section  257  of  the  tax  law,  to  which  appellant  refers, 
yields  his  argument  no  support.  That  section  does  not  apply 
to  cases  where  there  has  been  an  adjudication,  but  declares 
a  rule  by  which  courts  are  to  measure  the  rights  of  the  pai- 
ties  when  the  cause  comes  up  for  judgment.     In  the  case 
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at  bar  the  rights  of  the  parties,  under  the  rules  of  law  pre- 
scribed by  the  statute  referred  to,  as  well  as  by  all  other 
statutes,  were  finally  settled  and  determined  by  the  judg- 
ments described  in  the  answer. 

The  motion  for  a  new  trial  was  rightly  oveiTuled.  There 
is  no  evidence  showing  that  the  taxes  were  ever  assessed 
against  the  land  described  in  the  complaint,  nor  is  it  shown 
that  the  land  was  sold  for  taxes.  Neither  the  tax  deed  nor 
any  instrument  or  record,  executed  or  kept  by  any  public 
officer,  was  introduced  in  evidence.  Indeed,  there  is  nothing 
to  show  that  the  taxes  were  not  voluntarily  paid.  On  the 
margin  of  the  record  counsel  have  made  a  note  referring  to  the 
tax  deed,  but  it  is  not  incorporated  in  the  bill  of  exceptions. 

It  is  not  enough  to  merely  prove  payment  of  taxes,  to  en- 
title a  person  i)aying  taxes  on  the  lands  of  another  to  have 
a  lien  established  for  taxes  so  paid.  More  than  the  mere 
payment  of  taxes  must  be  shown.  There  can  not  be  a  lien 
unless  there  has  been  a  sale.  We  do  not  mean  to  decide 
that  a  lien  invariably  attaches  after  sale  ;  for  that  question 
is  not  here  involved.  But  we  do  decide  that  where  one 
claims  to  hold  a  lien  for  taxes  paid  upon  the  lands  of  another 
he  must  show  that  the  lands  were  sold  for  taxes  and  were 
purchased  by  him  at  such  sale. 

The  effect  of  the  evidence  introduced  by  the  appellees  we 
need  not  consider.  It  may  be  true,  as  counsel  urge>  that 
the  appellees  failed  to  properly  connect  themselves  with  the 
judgments  pleaded  in  the  second  paragraph  of  the  answer. 
Be  this  as  it  may,  it  is  very  certain  that  the  appellant  en- 
tirely failed  to  make  out  a  case. 

Judgment  affirmed. 
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No.  9524. 

Stoddard  et  al.  v.  Johnson,  Treasurer,  et  al. 

Pleading. — Pr<icUce.—ArgumentaUve  Denial. — Demurrer. — An  argument- 
ative denial,  deduced  from  facts  well  pleaded,  Is  equivalent  to  a  special 
denial  of  the  inconsistent  averments  of  the  complaint,  and  may  be  good 
on  demurrer. 

Estoppel  in  Pais.— As  a  rule,  there  can  be  no  estoppel  by  conduct,  short 
of  a  binding  contract,  where  the  facts  out  of  which  the  estoppel  ia^ 
claimed  to  arise  are  known  to  all  the  parties. 

Gravel  Road. — ABsessmenta.—InjuncUon.—Statute  Coiwtrtced.— Sectioi* 
12  of  the  act  of  March  3d,  1877,  in  relation  to  the  construction  of  gravel 
roads,  Acts  1877,  Reg.  Sess.,  p.  82,  confers  authority  upon  the  circoit 
coiurt  to  enjoin  or  declare  void  an  assessment  ordered  by  the  county- 
commissioners,  only  in  actions  brought  by  a  single  individual  or  by  in- 
dividuals having  a  single  interest,  for  the  purpose  of  enjoining  or  de- 
claring void  the  assessment  made  against  his  or  their  land,  and  where- 
in a  judgment  could  be  rendered  without  affecting  the  rights  or  liabili- 
ties of  other  parties  in  interest,  and  does  not  apply  to  an  action  by 
numerous  parties,  in  which  it  is  sought  to  enjoin  the  collection  of  as- 
sessments made  upon  their  lands  for  the  construction  of  a  gravel  road. 

Same.— -ffrror  in  Proceedings, —Intention  of  LegUlatttre, —Under  the  pro- 
visions of  said  section,  it  was  intended  by  the  Legislature  that  errors 
and  defects  in  the  proceedings,  which  did  not  directly  and  injuriously 
affect  the  rights  of  the  complainant,  should  not  be  deemed  cause  for 
assailing  such  proceedings. 

Jurisdiction. — Judgments  of  Inferior  Courts. — Presumptions.— CoUaterat 
Attaok. — ^When  the  jurisdiction  of  an  inferior  tribunal  is  once  established 
over  the  subject-matter  of,  and  the  parties  to,  a  proceeding  which  may 
be  had  before  it.  the  same  presumptions  are  indulged  in  favor  of  the- 
regularity  of  its  action  as  prevail  in  favor  of  the  action  of  courts  of  gen- 
ei'&l  powers,  and  its  judgments  are  unassailable  by  collateral  attack. 

Same.— Where  an  inferior  tribunal  is  required  to  ascertain  and  decide 
upon  facts  essential  to  its  jurisdiction,  its  determination  is  condnsive  as 
against  collateral  attack. 

Free  Gravel  Road.— Construction  of.—  County  Commissioners.^  Finding 
of  Jurisdictional  Facts. — Presumptions. — Record.— JttdgmeiU. — Collateral 
Attack.— The  filing  or  presentation  of  a  petition  to  the  board  of  county 
commissioners  for  the  construction  of  a  free  gravel  road,  under  the  act  of 
March  3d,  1877,  supra^  calls  into  exercise  the  jurisdiction  of  such  board<» 
and  authorizes  it  to  detennine,  not  only  whether  the  petition  Is  properly 
signed  by  the  requisite  number  of  land-owners,  but  every  other  fact 
necessary  to  the  granting  of  the  prayer  of  the  petition,  whether  the  pro- 
posed improvement,  its  kind,  and  the  points  between  which  It  was  to. 
be  made,  and  the  like,  were  sufilciently  stated;  and  it  is  not  necessary 
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that  the  record  of  the  board  shall  show  an  express  finding  upon  such 
facts,  as  such  finding  will  be  presumed  in  support  of  the  proceedings, 
if  the  record  shows  an  order  granting  the  petition,  or  for  tlie  taking  of 
the  steps  necessary  to  the  accomplishment  of  the  end  designed;  and 
herein,  the  order  for  the  appointment  of  the  viewers  and  engineer,  and 
fixing  the  time  and  place  of  their  meeting,  is  equivalent  to  a  finding  of 
the  facta  necessary  to  be  found,  and  to  an  adjudication  of  the  board, 
that  the  petition  itself  id  sufficient,  which  adjudication  can  not  be  col- 
laterally attacked. 

SAMm.— Petition  May  Include  Line  of  Road  with  Branches.— The  act  of 
1877,  mpra,  does  not  authorize  the  including  of  more  than  one  improve- 
ment in  a  single  p^ition,  but  does  not  forbid  a  petition  for  an  Improve- 
ment, whether  it  be  a  single  continuous  line,  or  a  line  with  branches,  so 
long  as  aU  the  parts  are  connected. 

ISaxk.— Description  of  Improvement,— Specifications.— Where^  under  said 
act,  the  petition  states  that  it  is  for  a  gravel  road,  that  is  a  sufficient 
description  of  the  kind  of  improvement  prayed  for,  no  other  specifica- 
tion being  required  until  the  board  of  commissioners  comes  to  order 
the  improvement  made. 

Same.— Statute  Construed.— When  Jurisdiction  of  County  Commissioners 
Not  Lost. — ^The  viewers  and  engineer  appointed  by  a  board  of  commis- 
sioners, upon  a  petition  for  the  construction  of  a  free  gravel  road,  under 
the  act  of  March  3d,  1877,  supra^  made  report  at  the  next  regular  ses- 
sion after  their  appointment,  but  the  schedule  of  lands  reported  bene- 
fited was  not  spread  of  record  therewith,  and.  the  record  reciting  that 
the  petition  was  not  then  signed  by  the  requisite  number  of  landhold- 
ers, the  matter  was  continued.  No  recoi'd  of  any  steps  taken  in  rela- 
tion thereto  at  the  next  regular  session  was  shown,  b.ut,  at  a  special 
session  following,  the  viewers  and  engineer  again  made  report,  which, 
with  the  schedule  of  lands  benefited,  was  spread  of  record,  no  one  ob- 
jecting; and,  upon  proof  being  made  that  the  petition  had  been  signed 
by  the  requisite  number  of  landholders,  the  board  ordered  the  work. 

JSTetd,  that  the  provisions  of  section  12  of  said  act  were  sufiiclent  to  pre- 
vent a  loss  of  the  jurisdiction  of  the  board  of  commissioners  by  its  fail- 
ore  to  act  upon  the  report  or  enter  a  continuance  thereof  at  its  regular 
session. 

From  the  Montgomery  Circuit  Court. 

O,  W.  Paul  and  J.  B.  Humphries^  for  appellants. 
O.  D.  Hurley^  B.  Crane ^  P.  8.  Kennedy  and  W.  T. 
JSrti8h^  for  appellees. 

Woods,  J. — Action  by  the  appellants  against  the  appellees, 
^18  the  treasurer,  auditor  and  board  of  commissioners  of 
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Montgomery  county,  to  enjoin  the  collection  of  certain  assess- 
ments made  upon  lands  of  the  appellants  for  the  construc- 
tion of  a  free  gravel  road  under  the  act  of  March  3d,  1877^ 
Acts  1877,  Reg.  Sess.,  p.  82. 

The  court  having  overruled  their  demuiTerto  the  answer^ 
the  appellants  chose  to  abide  by  their  exception  to  the  ruling, 
and  refused  to  reply.  Judgment  was  given  accordingly  for 
the  defendants.  The  complaint  and  answer  are  of  great 
length,  and  loaded  down  with  exhibits  needlessly  repeated,, 
consisting  of  alleged  copies  of  the  record  of  the  proceedings, 
of  the  board  of  commissioners,  reports  of  viewers,  and  other 
papers,  copied  at  full  length  into  the  pleadings.  Numerous 
defects  and  irregularities  are  alleged  in  the  complaint,  for 
which  it  is  claimed  that  the  procedure  which  resulted  in  the 
allesred  assessments,  and  the  assessments  themselves,  must 
be  held  void.  The  answer  sets  out  the  record  and  papers  of 
the  proceedings  had  before  the  board  with  greater  fulness 
than  the  complaint,  and  shows  argumentatively  that  many, 
and  perhaps  the  more  serious,  defects  alleged  in  the  com- 
plaint do  not  exist.  For  instance,  the  complaint  charges- 
that  certain  important  steps  in  the  proceedings  were  had  at 
special  sessions  of  the  board  of  county  commissioners,  which 
sessions  were  illegal  because  not  convened  in  any  of  the- 
modes  prescribed  by  law,  and  that  the  bond,  and  the  publi- 
cations of  notice,required  by  the  second,  fifth  and  sixth  sec- 
tions of  the  law,  were  not  made.  The  answer,  however,, 
shows  that  these  requirements  of  the  statute  were  complied 
with.  The  demurrer  admits  the  truth  of  the  answer,  and,, 
notwithstanding  the  facts  stated  might  have  been  proved 
under  a  general  denial  if  one  had  been  pleaded,  the  answer 
is  good,  if,  admitting  its  truth,  there  does  not  remain  un- 
denied  or  uncontradicted  enough  of  the  complaint  to  con- 
stitute a  cause  of  action.  An  argumentative  denial,  deduced 
from  facts  well  pleaded,  is  equivalent  to  a  special  denial  of 
the  inconsistent  averments  of  the  complaint,  and  will  be  good 
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on  demurrer,  if  it  goes  far  enough.  Judah  v.  Tlie  Ihnistees 
of  Vincennes  University^  23  Ind.  272  ;  Loeb  v.  Weis^  64  Ind. 
28/> ;  Bui-ns  v.  Stanley,  72  Ind.  350. 

The  answer  also  contains  averments  on  which  it  is  claimed 
that  the  appellants  are  estopped  from  contesting  the  assess- 
ments, namely,  that  they  stood  by,  and  without  objection  per- 
mitted the  work  to  progress  to  completion,  knowing  that  it 
was  being  done,  and  paid  for  w^ith  moneys  borrowed  by  the 
county,  under  the  law,  for  the  purpose  of  being  so  expended. 
But,  as  a  rule,  there  can  be  no  estoppel  by  conduct,  shoit  of 
a  binding  contract,  where  the  facts  out  of  which  the  estoppel 
is  claimed  to  arise  are  known  to  all  the  parties,  as  in  this 
and  like  cases  they  necessarily  were  known.  Reid  v.  The 
State y  ex  reL,  74  Ind.  252.  The  sufficiency  of  the  plea  de- 
pends, therefore,  on  its- other  averments. 

The  bringing  of  this  action  was  a  collateral  attack  upon  the 
proceedings  and  order  of  the  board,  and  the  case  must  be 
determined  according  to  the  rules  applicable  to  such  attack. 
If  the  board  obtained  jurisdiction  over  the  subject-matter  of 
the  procedure- and  over  the  persons  of  the  appellants,  and  in 
no  manner  lost  or  exceeded  its  jurisdiction,  it  is  clear  on  gen- 
eral principles,  aside  from  the  provision  contained  in  the 
12th  section  of  the  act  under  which  the  proceedings  were  had, 
that  errors  and  irregularities,  whether  manifest  in  the  rec- 
ord or  shown  only  in  the  complaint,  can  furnish  no  ground 
for  an  injunction.  The  authorities  to  this  effect  are  numer- 
ous. References  to  some  of  them  will  be  made  as  we  proceed. 

We  give  so  much  of  the  act  governing  the  subject  as  is 
deemed  pertinent  to  the  decision  of  the  questions  presented : 

**Sec.  1.  *  The  board  of  commissioners  of  any  county  in 
this  State  shall  have  power,  as  hereinafter  provided,  to  lay 
out,  construct  or  improve,  by  straightening,  grading,  or 
draining  in  any  direction  required  to  reach  the  most  con- 
venient and  sufficient  outlet,  paving,  gravelling,  or  macadam- 
izing any  state  or  county  road,  or  any  part  of  such  road, 
within  the  limits  of  their  respective  counties. 
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^<Sec.  2.  Upon  the  presentation  of  a  petition  stating  the 
kind  of  improvement  prayed  for,  and  the  points  between 
which  the  same  is  asked ,  signed  by  tive  or  more  of  the  land- 
holders whose  lands  will  be  assessed  for  the  cost  of  the  im- 
provement, and  the  filing  of  a  bond,  signed  by  one  or  more 
responsible  freeholders,  *  *  *  the  board  of  commissioners 
shall  appoint  three  disinterested  freeholders  of  the  county  as 
viewers,  and  a  competent  surveyor  or  engineer  to  proceed 
upon  a  day  to  be  named  by  the  commissioners  to  examine, 
view,  lay  out  or  straighten  said  road,  as  in  their  opinion  pub* 
lie  convenience  and  utility  require ;  and  the  county  auditor 
shall  notify  said  viewers  and  surveyor  of  the  time  and  place 
of  their  meeting  to  make  said  view,  and  shall  also  give  no- 
tice, by  publication  in  a  newspaper  printed  in  said  county  for 
three  consecutive  weeks,  next  prior  to  said  meeting,  which  no- 
tice shall  state  the  time  and  place  of  said  meeting,  the  kind 
of  improvement  asked  for,  the  place  of  beginning,  interme- 
diate points  (if  any),  and  the  place  of  termination. 

**Sec.  4.  The  viewers,  and  surveyor  or  engineer  shall  make 
a  report  to  the  commissioners  at  their  next  regular  session, 
showing  the  public  necessity  of  the  contemplated  construc- 
tion or  improvement,  the  damages  claimed,  and  by  whom, 
and  the  amount  assessed  to  each  claimant,  and  an  estimate 
of  the  expenses  of  said  improvement,  and  the  lots  and  lands^ 
which  will  be  benefited  thereby,  and  ought  to  be  assessed  for 
the  expenses  of  the  same :  Providedy  That  no  lands  shall  be 
so  assessed,  which  do  not  lie  within  two  miles  of  the  contem- 
plated improvement :  Provided  further^  That  lands  having 
once  been  assessed  for  the  expense  of  any  improvement,  made 
under  the  provisions  of  this  act,  shall  not  be  re-assessed, 
unless  the  prior  assessment  shall  not  be  deemed  proportioned 
to  the  whole  benefit  resulting  to  said  land :  Provided^  That 
where  lands  are  liable  to  be  assessed,  under  this  act,  for  the 
construction  of  two  or  more  roads,  the  viewers  shall  take 
into  consideration  that  fact  in  assessing  benefits. 
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**Sec.  5.  Upon  the  return  of  the  report  mentioned  in  the 
last  section,  the  commissioner  shall,  if  in  their  opinion  pub- 
lic utility  requires  it,  enter  upon  the  record  an  order  that 
the  improvement  be  made,  which  order  shall  state  the  kind 
of  improvement  to  be  made,  and  the  width  and  extent  of 
the  same,  and  the  lands  which  shall  be  assessed  for  the  ex- 
pense of  the  same  ;  but  such  order  shall  not  be  made  until 
a  majority  of  the  resident  landholders  of  the  county  whose 
lands  are  reported  as  benefited 'and  ought  to  be  assessed, 
and  also  the  owners  of  a  majority  of  the  whole  number  of 
acres  of  all  lands  that  are  reported  as  benefited  and  ought 
to  be  assessed,  shall  have  subscribed  the  petition  mentioned 
in  the  second  section  of  this  act.  *  *  *  If  at  any  time 
after  making  such  final  order  the  commissioners  shall  find 
that  there  has  been  an  omission  of  lots  or  lands  within  the 
territoiy  sought  to  be  assessed,  or  that  there  has  been  mani- 
fest injustice  in  the  apportionment  of  taxes,  or  that  public 
necessity  requires  any  alteration  in  the  manner  of  the  im- 
provement as  ordered,  they  are  authorized  to  make  such 
addition  and  re-apportionment  as  they  may  deem  just  and 
proper,  and  such  change  in  the  improvement  as  will  conform, 
the  same  to  the  public  requirement.       «        •        •       « 

**Sec.  6.  The  commissioners,  when  any  such  improve- 
ment skall  be  ordered,  shall  immediately  appoint  three  dis- 
interested freeholders  of  the  county,  who  shall,  upon  actual 
view  of  the  premises,  apportion  the  estimated  expense  of 
said  improvement  upon  the  real  property  embraced  in  the 
order  aforesaid,  according  to  the  benefit  to  be  derived  there- 
from, and  report  the  same  to  the  county  auditor.  •  *  « 
When  the  report  of  said  committee  shall  be  returned,  the 
county  auditor  shall  give  notice  of  it  by  publication  in  some 
newspaper  published  and  of  general  circulation  in  said 
county,  and  shall  also  give  notice,  for  at  least  three  consec- 
utive weeks,  of  the  time  when  the  commissioners  will  meet 
at  the  county  auditor's  office  to  hear  the  same.    On  the  day 
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named  in  said  notice,  the  commissioners  shall  meet,  and  if 
no  exceptions  have  been  filed  to  said  report,  they  shall  con- 
firm the  same  ;  but  if  exceptions  in  writing  have  been  filed  by 
any  of  the  owners  of  the  land  affected  thereby,  they  shall  first 
proceed  to  hear  such  exceptions,  and  for  that  purpose  shall 
hear  anv  testimony  that  shall  be  offered  by  anv  party  inter- 
ested.  *  *  They  may  either  confirm  said  report,  or  change  the 
same,  or  refer  the  same  to  a  new  committee  of  thi'ee  disinter- 

* 

ested  freeholders.  *  *  •  The  final  action  of  the  commission- 
ers shall  be  entered  upon  their  records,  together  with  the  re- 
port as  confirmed,  showing  how  the  said  estimated  expense 
has  been  apportioned  upon  the  land  ordered  to  be  assessed 
as  aforesaid  *  *  *  The  said  assessment  *  shall  be  placed 
upon  a  special  duplicate,  *  *  •  and  shall  constitute  and 
be  ccmsidered  a  first  lien  on  the  real  estate  assessed,  in 
the  same  manner  as  other  taxes  are. 

"Sec-.  12.  No  person  shall  be  permitted  to  take  advantage 
of  any  error  committed  in  any  proceeding  to  lay  out,  con- 
struct or  improve  any  road  under  and  by  virtue  of  this  act ; 
nor  of  any  error  committed  by  the  county  commissioners,  or 
by  the  county  auditor,  or  by  the  engineer,  or  surveyor,  or 
other  person  or  persons  in  the  proceedings  to  lay  out,  con- 
struct or  improve  any  such  road ;  nor  of  any  informality, 
error  or  defect  appearing  in  the  record  of  such  proceeding, 
unless  the  party  complaining  is  affected  thereby.  But  the 
circuit  court,  in  which  any  action  may  be  brought  to  enjoin, 
reverse  or  declare  void  the  proceedings  by  which  any  such 
road  has  been  laid  out,  constructed  or  improved,  or  ordered 
to  be  laid  out,  constructed  or  improved,  or  to  enjoin  the  col- 
lection of  any  tax  or  assessment  levied,  or  ordered  to  be 
levied,  for  the  purpose  aforesaid,*  or  of  either,  may,  if  there 
be  manifest  error  in  such  proceedings  affecting  the  rights 
of  the  plaintiff  in  such  action,  set  the  same  aside,  as  to  him, 
without  affecting  the  rights  or  liabilities  of  other  parties  in 
interest ;  and  the  court  shall,  in  the  final  hearing,  make  such 
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order  in  the  premises  as  may  seem  equitable  and  just,  and 
may  order  the  tax  assessment  levied  against  the  plaintiff  to 
remain  on  the  duplicate  for  collection,  or  to  be  again  levied, 
in  whole  or  in  part,  or  may  perpetually  enjoin  the  same,  or 
any  part  thereof.  The  costs  of  such  action,  and  the' proceed- 
ings had  therein,  shall  be  apportioned  among  the  parties  or 
paid  out  of  the  county  treasury,  in  whole  or  in  part,  as  jus-^ 
tice  may  require  and  the  court  direct :  Provided,  That  all' 
the  lands  liable  to  assessment  under  the  provisions  of  this 
act,  for  the  construction  of  such  road,  shall  be  held  respon- 
sible to  the  county,  to  protect  the  county  against  all  loss  or 
liability  arising  from  any  judicial  proceeding  affecting  the 
assessments  for  benefits ;  and  also  costs  and  exi)enses  that 
may  arise  in  any  litigation  ;  and  re-assessments  may  be  raad& 

to  discharge  the  same." 

We  do  not  find  it  necessary  in  this  case  to  enter  upon  the- 
probably  difficult  task  of  interpreting  the  provisions  of  th& 
last  section  quoted.    If  its  design  and  effect  be  to  confer  on 
the  circuit  court,  in  an  action  to  enjoin  or  declare  void  an 
assessment  ordered  by  the  commissioners,  the  jurisdiction 
and  powers  which  are  commonly  and  more  appropriately  ex^ 
ercised  on  appeal,  still  it  was  contemplated  that  this  should 
be  done  only  in  actions  brought  by  a  single  individual,  or 
by  individuals  having  a  single  interest,  for  the  purpose  of 
enjoining  or  declaring  void  the  assessment  made  against  his: 
or  their  own  land,  and  wherein  a  judgment  could  be  rendered, 
'^without  affecting  the  rights  or  liabilities  of  other  parties, 
in  interest."    We  are  at  least  clear  that  the  section  does  not 
so  far  api)ly  to  this  action, which  was  instituted  by  more  than 
forty  persons,  for  themselves  ''and  other  persons  too  numer-^ 
ousto  be  brought  before  the  court,"  as  to  authorize  the- 
maintaining  of  "the  suit,  for  any  other  purpose  than  obtain- 
ing the  injunction  prayed  for,  and  upon  such  grounds  a» 
would  warrant  that  relief,  without  reference  to  the  pro- 
visions of  this  section.    That  is  to  say :  If  the  proceeding  is 
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:shown  to  be  absolutely  void,  the  injunction  prayed  for  will 
be  granted  ;  but  if  nothing  more  than  errors  and  irregular- 
ities, not  affecting  the  jurisdiction  of  the  commissioners,  is 
shown,  the  injunction  must  be  refused,  without  attempting 
any  correction  of  such  errors. 

Coming  then  to  the  subject. of  jurisdiction,  it  is  evident 
that  the  jurisdiction  of  the  board  of  commissioners  over  the 
fiubject-matter  of  proceedings  under  this  law  begins  with  the 
presentation  of  the  petition  required  by  the  second  section. 
No  notice  of  its  presentation  or  of  the  hearing  thereof  is  re- 
■quired.  The  first  step  toward  acquiring  jurisdiction  over 
the  persons  of  parties  interested  is  the  notice  required  to  be 
given  of  the  time  and  place  of  the  meeting  of  the  viewers 
and  surveyor  or  engineer,  etc.,  the  object  of  this  notice,  as 
shown  by  the  third  section,  being  to  enable  parties  to  lay 
before  the  viewers  their  claims  for  damages,  if  any,  on  ac- 
count of  the  proposed  work.  The  next  and  only  other  no- 
tice to  parties  is  that  required  in  the  sixth  section,  of  the 
time  ^vhen  the  commissioners  will  meet  at  the  auditor's  office 
to  hear  exceptions  to  the  report  of  the  apportionment  or  as- 
sessments of  the  cost  of  the  improvement.  As  the  answer 
shows  affirmatively  that  the  required  notices  were  given, 
there  can  be  no  question  of  the  jurisdiction  in  this  respect. 
It  is  claimed,  however,  that  no  such  petition  was  presented 
as  conferred  jurisdiction  of  the  subject-matter  in  the  first  in- 
stance ;  and,  as  much  stress  is  laid  upon  this  point,  we  give  the 
petition,  as  in  the  answer  it  is  alleged  to  have  been,  to  wit : 

*'To  the  Board  of  Commissioners  of  Montgomery  County, 
Indiana :  We,  whose  names  are  hereinafter  subscribed,  do 
hereby  represent  that  we  are  each  freeholders,  residents  of 
said  county  and  State,  whose  property  will  be  affected  by 
the  improvement  hereinafter  petitioned  for,  viz. :  To  grade, 
culvert  and  gravel  in  a  good  and  substantial  manner  the  fol- 
lowing described  line  of  public  highway :  Beginning  at  the 
township  line  between  the  townships  of  Madison  and  Coal 
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Creek,  on  the  section  line  dividing  sections  7  and  18  of  Mad- 
ison township,  thence  east  on  the  same  line  between  sections 
8  and  17,  and  9  and  IG,  and  10  and  15,  and  11  and  14,  and 
12  and  13,  to  the  township  line  between  Madison  and  Sugar 
Creek  townships,  thence  east  on  the  section  line  between 
sections  7  and  18  of  Sugar  Creek  township,  one  hundred 
and  sixty  rods,  to  the  eastern  terminus  of  the  proposed  line 
of  improvement,  and  then  beginning  on  the  above  described 
section  line  between  section  8  and  17,  at  a  point  about  9  rod» 
east  from  the  southwest  corner  of  section  8,  thence  north, 
about  90  rods,  extending  through  the  town  of  Linden, 
thence  west  about  6  rods,  thence  north  on  the  Lafayette 
road  to  the  county  line  between  the  counties  of  Montgomery 
and  Tippecanoe,  to  the  north  terminus  of  the  proposed  line 
of  improvement,  all  of  which  is  situated  in  Montgomery 
County,  State  of  Lidiana."     Signed  by  eleven  names. 

It  is  claimed  that  this  petition  was  void  and  insufficient  to- 
giv^  the  board  of  commissioners  jurisdiction  to  act  in  the 
proceedings,  because  (1)  it  describes,  and  asks  the  improve- 
ment of,  more  than  one  road,  while  only  one  road  can  law- 
fully be  included  in  one  petition ;  (2)  it  does  not  contain 
any  prayer,  nor  state  the  kind  of  improvement  prayed  for : 
(3)  it  does  not  show  by  township  or  range  the  beginning* 
and  terminus  of  either  of  the  two  lines  of  road  to  be  im- 
proved. Besides  these  objections  to  the  document  itself,  the 
further  points  are  made  that  the  record  does  not  show  *Hhe 
presentation  of  the  petition,"  by  some  one  authorized  to 
present  it  to  the  board  ;  nor  that  five  or  any  number  of  free- 
holders, whose  lands  would  be  affected,  had  signed  the  peti- 
tion ;  nor  that  the  board  passed  upon  and'  found  the  neces- 
sary jurisdictional  facts. 

In  support  of  these  objections,  counsel  for  the  appellants, 
insist  that  the  law  under  which  the  proceedings  were  had 
must  be  construed  strictlv :  that  the  commissioners'  court 
being  one  of  inferior  and  limited  powers,  its  jurisidictiou 


30      SUPREME  COURT  OF  INDIANA, 

Stoddai'd  et  al.  v.  Johnson,  Treasurer,  et  al. 

SLud  proceedings  must  appear  and  be  shown  affirmatively  by 
the  record  ;  that  other  proof  than  the  record  is  inadmissible, 
And  that  presumptions  in  favor  of  its  proceedings  can  not 
l>e  indulged. 

It  is  fairly  inferable  from  the  twelfth  section  of  this  enact- 
ment, that  the  Legislature  intended  a  liberal  interpretation 
of  its  provisions,  and  that  eiTors  and  defects  which  did  not 
-directly  and  injuriously  affect  the  rights  of  the  complainant 
should  not  be  deemed  cause  for  assailing  the  proceedings. 
But,  aside  from  the  provisions  of  this  section,  the  rule  of 
law  now  is,  whatever  confusion  there  may  have  been  on  the 
subject,  that  once  the  jurisdiction  of  an  inferior  tribunal  is 
established  over  the  subject-matter  of  and  the  parties  to  a 
proceeding  which  may  be  had  before  it,  the  same  presomp- 
tions  are  indulged  in  favor  of  the  regularity  of  its  action  as 
prevail  in  favor  of  the  action  of  the  courts  of  general  pow- 
ers, and  its  judgments  are  alike  unassailable  by  collateral 
attack.  The  UvansvtUe,  etc.,  R.  li.  Co.  v.  Tfie  City  of 
JSvansviUe,  15  Ind.  395 ;  Dequindre  v.  Williams,  31  Ind. 
444 ;  Hord  v.  Elliott,  33  Ind.  220 ;  English  v.  Smock,  34 
Ind.  115  ;  Ney  v.  Swinney,  36  Ind.  454  ;  Tlie  Pendleton,  etc. , 
T.  P.  Co.  V.  Barnard,  40  Ind.  146  ;  Worthington  v.  Dunkin, 
41  Ind.  515  ;  Cuny  v.  Miller,  42  Ind.  320 ;  The  Board  of 
CommWs,  etc.,  v.  MarUe,  46  Ind.  96 ;  Evans  v.  Tlie  Cler- 
mont, etc.,  O.  R.  Co.,  51  Ind.  160 ;  Markle  v.  Tlie  Board, 
etc.,  55  Ind.  185;  The  Board,  etc.,  v.  Hall,  70  Ind.  469; 
Miller  y.  Porter,  71  Ind.  521  ;  Midlikin  v.  The  City  of  Bloom- 
ington,  72  Ind.  161 ;  Porter  v.  Stout,  73  Ind.  3  ;  Houk  v.  Bar- 
thold,  73  Ind.  21 ;  Hume  v.  Tlie  Little  Flat  Rock  Draining 
Association^  72  Ind.  499. 

These  authorities  show  further,  that  when  an  inferior  tri- 
"bunal  is  required  to  ascertain  and  decide  upon  facts  essential 
to  its  juri:*diction,  its  determination  thereon  is  conclusive  as 
iigainst  collateral  attack,  and  that,  in  such  proceedings  as  that 
binder  consideration,  the  filing  or  presentation  of  the  petition 
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calls  into  exercise  the  juri-sdictioii  of  the  board,  and  author- 
izes that  body  to  determine,  not  only  whether  the  petition  is 
properly  signed  by  the  requisite  land-owners,  but  every  other 
fact  necessary  to  the  granting  of  the  prayer  of  the  petition  ; 
for  instance,  in  this  ease,  whether  the  proposed  improve- 
ment, its  kind,  and  the  points  between  which  it  was  to  be 
made,  and  the  like,  were  sufficiently  stated  And  it  is  not 
necessary  that  the  record  of  the  board  shall  show  an  express 
Ending  upon  such  facts.  Such  finding  will  be  presumed  in 
support  of  the  proceedings,  if  th6  record  shows  an  order 
granting  the  petition  or  for  the  taking  of  the  steps  necessary 
to  the  accomplishment '  of  the  end  designed.  In  this  case 
the  order  for  the  appointment  of  the  viewers  and  engineer, 
and  fixing  the  time  and  place  of  their  meeting,  is  equivalent 
to  a  finding  of  the  facts  necessary  to  have  been  found,  and 
to  an  adjudication  o;f  the  board,  that  the  petition  itself  is 
sufficient.  By  the  presentation  of  the  petition,  the  judgment 
of  the  board  upon  its  sufficiency  was  invoked,  and  their  judg- 
ment in  this  respect,  as  much  as  in  other  respects,  is  exempt 
from  collateral  attack. 

We  are  not,  however,  to  be  understood  as  meaning  by  this, 
that  any  petition,  however  defective  or  irrelevant,  will  be 
deemed  sufficient  to  invoke  the  jurisdiction  of  the  commis- 
sioners to  decide  upon  its  sufficiency,  and  to  impart  validity 
to  that  decision 'as  against  collateral  attack.  The  circuit 
court  could  not,  in  an  action  upon  a  promissory  note,  give  a 
valid  judgment  by  default  for  the*  recovery  of  real  estate. 
The  petition  must,  of  course,  be  relevant. 

In  support  of  their  claim  that  the  petition  was  defective, 
that  the  board  did  not  acquire  jurisdiction,  and  that  the 
record  of  the  board  must  show  affirmatively  that  it  acquired 
jurisdiction  and  conducted  the  pn>ceedings  in  strict  conform- 
ity with  the  requirements  of  the  law,  besides  numerous  cases 
from  other  states,  counsel  have  cited  the  following  cases  : 
jState  V.  Conner  J  5  Blackf.  325;  Jihodey.  Davis^  2  Ind. 


32  SUPREME  COURT  OF  INDIANA, 

Stoddaixl  et  al.  v,  Johnson,  Treasurer,  et  aZ. 

53 ;  Straughan  v.  Inge,  5  Ind.  157  ;  Rosenthal  v.  Tlie  Mad- 
isorij  eic.y  Plank  li.  Co.^  10  Ind.  358;  Cobb  v.  State,  27 
Ind.  133 ;  Palmer  v.  Stumph,  29  Ind.  329  ;  State  v.  Gach-^ 
enlieimer,  30  Ind.  63 ;  The  Ohio,  etc..  It.  H.  Co.  v.  Shultz^ 
HI  Ind.  150 ;  English  v.  S^nock,  34  Ind.  115 ;  The  Presby- 
terian Church,  etc.,  v.  City  of  Fort  Wayne,  36  Ind.  338 ; 
Moberry.  v.  City  of  Jeffersonville,  38  Ind.  198 ;  Tlie  De- 
troit, etc.,  R.  R.  Co.  V.  Bearss,  39  Ind.  598  ;  Vogel  v.  TJie 
Latm'enceburgh,  etc.,  Co.,  49  Ind.  218  ;  Farmer  v.  Pauley y 
50  Ind.  583 ;  Shute  v.  Decker,  51  Ind.  241 ;  McDonald  v. 
Wilson,  59  Ind.  54;  Columbus,  etc.,  R.  W.  Co.  v.  The 
Board,  etc.,  65  Ind.  427  ;  Deisner  v.  Simpson,  72  Ind.  435  ; 
Doctor  V.  Hartman,  74  Ind.  221 ;  ^oy«  v.  Simmons,  72 
Ind.  593. 

In  most  of  these  cases,  the  questions  were  raised  on  ap- 
peal, Bnd  involved  no  collateral  attack.  In  so  far  as  many 
of  these  cases  hold  that  the  jurisdiction  of  an  inferior  court 
must  be  shown  in  its  own  record,  they  accord  with  our  pres- 
ent ruling  and  with  the  cases  cited  supra.  Some  of  them 
perhaps  contain  dicta  against  the  indulgence  of  presump- 
tions in  favor  of  the  proceedings  of  inferior  courts,  after 
jurisdiction  has  been  acquired,  and  to  the  effect  that  their 
proceedings  are  void  unless  in  strict  compliance  with  the 
law.  If  so,  they  are  not  in  harmony  with  the  cases  cited^ 
and  in  such  respects  are  overruled. 

We  agree  with  counsel  for  the  appellant,  that  the  statute 
does  not  authorize  the  including  of  more  than  one  improve- 
ment in  a  single  petition,  but  if  counsel  mean,  as  they  seem 
to,  that  only  one  highway,  or  parts  of  only  one,  may  be  in- 
cluded in  a  single  improvement,  we  do  not  assent.  If  that 
construction  of  the  law  be  adopted,  then  a  gravel  road,  in 
a  single  proceeding,  can  not  be  constructed  through  a  town 
or  city  except  along  a  single  street,  for  every  street  is  a  sep- 
arate highway  ;  and  in  the  country  each  enterprise  must  end 
with  the  highway  on  which  it  is  begun,  though  connecting 
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with  another  highway  leading  in  the  direction  of  the  desired 
improvement.  The  petition  must  rtate  the  points  between 
which  the  improvement  is  asked ;  and  we  find  in  the  law 
nothing  which  forbids  a  petition  for  an  improvement,  whether 
it  be  a  single  continuous  line,  or  a  lin^  with  branches,  so  long 
as  all  the  parts  are  connected.  It  may  be  urged,  as  counsel 
have  suggested,  that  all  the  roads  of  a  county  are  c6nnected9 
and  so  might  all  be  brought  into  one  scheme ;  but  not  un* 
less  a  majority  of  the  resident  landholders  should  first  sign 
the  petition.  There  is  little  danger  of  an  abuse  of  the  law 
in  that  direction.  Neighborhoods  will  seek  such  improve- 
ments when  they  need,  and  think  themselves  able  to  pay 
for,  them.  And  if  the  neighborhood  will  be  better  accom* 
modated  by  a  road  in  the  shape  of  a  cross,  circle  or  other 
figure  of  connected  parts,  than  by  a  continuous  straight  line, 
the  law  does  does  not  forbid  it. 

The  petition  is  for  a  gravel  road,  and  that  is  a  sufficient 
description  of  the  kind  of  improvement  prayed  for.  No 
further  specification  is  required  until  the  board  comes  to 
order  the  improvement  made.  That  order  must  **state  the 
kind  of  improvement  to  be  made,  and  the  width  and  extent 
of  the  same."  But  this  is  not  necessarily  final,  and  may  be 
so  changed  by  the  board  as  to  conform  *^to  the  public  re- 
quirement." We  may  suggest,  without  decidiDg,  that  the 
law  contemplates  that  the  viewers  shall  in  the  first  instance 
determine  the  width,  depth,  and  the  like  specifications  in  re^ 
gard  to  the  construction  of  the  work,  and  make  report 
thereof  to  the  board.  By  the  terms  of  the  law,  the  viewers 
are  to  ^'examine,  lay  out,  or  straighten,  as  in  their  opinion 
public  utility  and  convenience  require."  The  petition  was 
clearly  sufficient  to  invoke  the  consideration  of  the  board,  and 
to  confer  upon  it  jurisdiction  to  proceed. 

It  is  also  allecfed  in  the  complaint  that  the  petition  was 
not  finally,  and  befoi'e  the  making  of  the  order  for  the  cxm^ 
Vol..  75 8 
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struction  of  the  work,  signed  by  a  majority  of  the  resident 
land-owners,  as  required  in  the  fifth  section  of  the  law.  This, 
as  counsel  claim,  is  a  jurisdictional  requirement,  without 
compliance  with  which  the  board  had  no  power  to  proceed 
further.  The  board, ^however,  did  proceed,  and  if  there 
were  not,  as  there  is,  an  exjDress  finding  that  the  necessary 
number  of  such  land-owners  had  signed,  the  question  could 
not  be  raised  in  this  collateral  way. 

The  report  of  the  viewers  and  engineer  was  made  to  the 
board  at  the  next  regular  session  in  December,  1878,.  but 
the  schedule  of  lands  reported  benefited  was  not  spread  on 
the  record,  with  the  report  proper.  The  record  was  made 
to  recite  that  the  petition  was  not  then  signed  by  a  sufficient 
number,  and  the  matter  was  continued.  No  record  of  any 
step  at  the  regular  session  in  March,  1879,  is  shown,  but 
at  a  special  session  in  April,  1879,  the  viewers  and  engineer 
again  presented  their  report,  which,  with  the  schedule,  was 
spread  of  record,  and  no  one  objecting,  and  it  being  shown 
by  proof  that  the  requisite  number  of  landholders  had  signed, 
the  board  ordered  the  work,  and  appointed  a  committee  of 
viewers  to  apportion  the  cost  thereof.  It  is. now  insisted 
that  the  court  lost  its  jurisdiction  by  doing  nothing,  and  en- 
tering no  formal  continuance  of  the  matter,  at  the  March 
term,  1879,  and,  in  support  of  the  position,  counsel  cite  /n- 
habitanta^  etc.^  v.  Commissioners ^  59  Me.  391,  cited  in  Doc- 
toy*  V.  Hartm^n^  supra;  State  v.  Castle y  44  Wis.  670  ;  Gam' 
age  v.  Law^  2  Johns.  192  ;  Clark  v.  IlolmeSy  1  Doug.  Mich. 
390 ;  Brady  V.  Taber,  29  Mich.  199  ;  Dunlap  v.  Robinson, 
12  Ohio  St.  530  ;  Wells  Jurisdiction,  sec.  417  ;  Abbott's  Law 
Diet.,  tit.  Discontinuance. 

Deciding  nothing  upon  the  merits  of  the  proposition  in 
general,  we  hold  that  it  is  not  applicable  to  a  proceeding 
under  this  law,  the  12th  section  of  which  is  sufiicient  to  pre- 
vent a  lapse  of  jurisdiction  for  such  cause. 

The  complaint  charges  numerous  errors  and  defects  in  the 
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reports  of  the  original  viewers,  and  of  the  committee  of  ap- 
portionment ;  as,  for  instance,  that  benefited  lands  had  been 
omitted,  and  other  tracts  so  defectively  described  as  that 
the  assessments  made  thereon  were  void.  It  is  evident, 
however,  that  these  and  the  like  objections  do  not  affect  the 
jm'isdiction,  and,  if  true,  constitute  errors  and  in-cgularities 
which  the  law  expressly  authorizes  the  board  to  correct  at 
any  time.  We  do  not  think  a  more  minute  or  particular 
statement  of  the  numerous  objections  made  would  be  justi- 
fiable or  useful.  They  are  all  within  the  principles  stated. 
We  find  no  error  in  the  record 
Judgment  afSrmed,  with  costs. 


-^«< 
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Practice. — Motion  for  Neio  Trial.— Bulings  Assigjied  as  Causes. — Excep- 
tions.— A  motion  for  a  new  trial  •'because  of  en-or  of  law''  is  too  gen- 
eral in  its  terms.  The  particular  nilingji  to  which  exceptions  were 
taken,  and  because  of  which  a  new  trial  is  asked,  must  be  specified  in 
the  motion. 

Same.— Construction  of  Contract. — Province  of  Court. — It  Is  the  province 
of  the  court  to  construe  a  contract  given  in  evidence,  and,  if  asked,  to 
instruct  the  jury  accordingly. 

Mortgage. — Payment  in  Savnng  Logs. — Log  Measure  or  Board  Measure. — 
Satisfaction. — Evidence. — Contract  Construed.  — Iteversal  and  New  Trial 
Gfranted.— Where  a  mortgagor  agreed,  in  writing,  to  pay  the  mortgage 
debt  in  sawing  lumber,  at  specified  rates  per  one  hundred  feet  for  wal- 
nut and  oak  and  other  logs.  and.  upon  trial  of  an  issue  as  to  its  satisfac- 
tion, wherein  the  principal  matter  of  controversy  was  whether  the  con- 
tract provided  for  log  measure  or  board  measure,  and  the  jurj*.  constru- 
ing the  contract  as  providing  for  log  measure,  found  the  mortgage  to 
be  satisfied.    On  appeal, 

Held,  that  the  Supreme  Court,  in  the  absence  of  any  evidence  of  construc- 
tion by  the  lower  court,  construes  the  obligation  to  mean  that  the  price 
stipulated  was  for  lumber  sawed  and  prepared  for  the  market,  and  that 
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the  verdict  of  the  jury  was  not  8U8t&ined  by  suffident  evidence,  they  bar- 
iqg  adopted  a  false  basis  in  their  estimate  of  the  amount  paid  on  the 
mortgage. 
Same. — The  terms  of  such  obligation,  in  the  absence  of  evidence  that  any 
deception  was  practiced  upon  the  mortgagor,  or  that  he  did  not  or  coiikl 
not  read  it,  or  that  it  was  not  drawn  in  strict  conformity  with  the 
understanding  and  purpose  of  the  parties,  are  conclusive. 

From  the  Boone  Circuit  Court. 

G.  H.  Chapman^  U.  J.  Hammond^  F.  Heiner  and  P.  ff^ 
Dutcfij  for  appellants. 
J.  S.  Scobey^  for  appellees. 

Newcomb,  C. — The  appellants  were  mortgagees  of  a  saw- 
mill, and  Anderson,  one  of  the  appellees,  was  a  purchaser  of 
the  same  mill,  at  a  sheriff's  sale,  on  an  execution  against  the 
property  of  Matthews,  the  mortgagor,  issued  subsequent  to 
the  mortgage  to  the  appellants.  The  mortgage  was  dated  Oc- 
tober 16th,  1873,  and  was  duly  recorded.  On  May  12th,  1875^ 
the  appellants  commenced  an  action  to  recover  possession  of 
the  mortgaged  property,  making  Anderson,  Matthews  and 
the  other  appellees  defendants  thereto.  The  defendanta 
severally  answered  by  a  denial  of  the  complaint.  A  jury 
trial  was  had,  which  resulted  in  a  finding  for  the  defendants, 
that  they  were  entitled  to  the  possession  of  the  property  in 
controversy,  and  that  it  was  of  the  value  of  $1,000* 

This  was  followed  by  a  judgment  for  a  return  of  the 
property,  and  in  case  of  the  failure  of  the  plaintiffs  to  de- 
liver th^  same,  then  that  the  defendants  sboald  recover  from 
the  plaintiffs  cme  thousand  dollars. 

The  plaintiffs  moved  for  a  new  trial,  for  the  following  al- 
leged causes : 

1 .  That  the  verdict  was  contrary  to  law. 

2.  That  the  verdict  was  not  sustained  by  sufficient  evidence* 

3.  That  the  verdict  was  contrary  to  law  and  the  evidence. 

4.  ** Because  of  error  of  law." 

The  motion  was  overruled,  and  the  plaintiffs  excepted. 
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During  the  pnDgress  of  the  trial,  the  plaintifh  reserwd  ex- 
oiqptions  to  divers  nilings  of  the  court  in  excluding  evidence 
offered  by  them,  and  in  admitting  evidence  offered  by  the  de* 
ftmdantB  over  their  objections,  but  the  questions  intended  to 
Tie  saved  by  such  exceptions  can  not  be  considered  by  us 
-flnr  the  reason  that  the  suf^osed  en*ors  of  the  court  were 
not  asMgned  as  causes  for  a  new  triaL  A  motion  for  a  new 
trial  **because  of  error  of  law"  is  too  general  in  its  terms. 
TFhe  particular  rulings  of  the  court  to  which  exceptions  were 
tbken,  and  because  of  which  a  new  trial  is  asked^  must  be 
specified  in  the  motion.  Buskirk's  Practice,  244 ;  Schofidd 
Y.  JenningB,  68  Ind.  239 ;  Weireier  v.  The  State^  69  Ind. 
it9 ;  HyaU  v.  Cochrafh  69  Ind.  4d6. 

The  only  question  for  us  to  consider  is  the  sufficiency  of 
tibe  evidence  to  sustain  the  verdict. 

The  mortgage  was  conditioned  to  secure  the  pajrment  of 
fwn  notes  of  $337.50  each,  one  of  which  had  been  paid  in 
fitlli  and  $100  credited  on  the  other,  before  the  commence* 
ment  of  the  action ;  and  also  to  secure  the  performance  of 
Ibe  following  obligation  of  Matthews,  the  mortgagor:  *<11us 
indenture  certifies  that  I,  the  undersigned,  William  B.  Mat- 
lilewB,  do  hereby  promise  Kramer  and  Duteh  that  I  will 
pay  them  the  sum  of  fifteen  hundred  dollars  in  sawing,  at 
the  following  rates  per  hundred  feet  for  sawing,  to  wit :  For 
sawing  walnut  lumber,  and  hearting  and  edging  the  same, 
Hm  hearting  and  edging  to  be  done  on  edging  table  now  in 
the  mill,  this  day  bought  of  Kramer  and  Duteh,  and  for 
^hich  this  sawing  is  to  be  part  payment,  the  sum  of  sixty 
«ents  per  hundred  feet ;  for  sawing  oak,  fifty  centis  per  hun- 
dl«d  feet ;  and  all  other  kinds  of  logs  the  same  price.  The 
4Mttd  Kramer  and  Doteh  shall  be  entitled  to  such  of  the  edg«- 
ing  strips  as  they  may  need  for  sticking  lumber,  provided 
tiiey  allow  for  them  what  they  would  make  thrown  into 
hfmrA  measure ;  that  is,  what  the  sawing  of  them  would 
«mie  to  at  the  same  rates  per  hundred  feet  as  other  sawing ; 
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and  the  said  Matthews  agi-ees  to  do  said  fifteen  hundred  dol- 
lars worth  of  sawing  at  the  prices  herein  stated,  as  fast  as^ 
the  said  Kramer  and  Dutch  shall  deliver  their  logs  upon  the- 
loffwav  of  said  mill,  or  as  close  as  the  same  can  be  delivered 
thereto,  and  to  saw  said  lumber  in  a  workmanlike  manner ; 
to  use  due  diligence  to  prevent  any  damage  or  waste  to  the 
lumber  or  logs  of  the  said  Kramer  and  Dutch,  and  not  to 
use  anv  thicker  saw  in  the  sa\vin<r  of  said  lumber  than  the 
saws  recently  used  by  Kramer  and  Dutch,  and  to  saw  as 
much  of  their  lumber  with  the  thinnest  saw  the  size  of  the 
loses  will  admit  of.  Also  to  deliver  the  lumber  in  srood  or- 
der,  outside  mill,  along  the  trackw-ay  on  which  lumber  is  de- 
livered from  said  mill,  and  to  saw  said  lumber  in  such  sizea 
as  from  time  to  time  Kramer  and  Dutch  shall  direct.  All 
of  said  sawing  to  be  done  in  one  year  from  this  16th  day  of 
October,  1873.  W.  B.  IVLvtthews." 

The  principal  matter  of  controversy  at  the  trial  appears 
to  have  been  whether  Matthews  should  be  allowed  for  saw- 
iog  by  log  measure  or  board  measure.  If  the  lumber  waa 
to  be  measured  iu  the  log,  then  the  mortgage,  according  to- 
the  special  findings  of  the  jury,  had  been  fully  paid.  If, 
however,  the  price  stipulated  was  for  board  measure,  or  the- 
measure  of  the  lumber  itself,  after  being  sawed,  edged  and 
hearted,  then  a  considerable  sum  was  still  due  on  the  con- 
tract and  mort<ra<re,  and  the  verdict  was  wrono:. 

It  was  the  province  of  the  court  to  Construe  the  contract,; 
but  if  it  was  asked  to,  or  did,  instruct  the  jury  on  that 
point,  the  record  does  not  disclose  the  fact. 

From  the  answers  of  the  jury  to  certain  interrogatorieSv 
submitted  by  the  defendants,  it  is  apparent  that  they  con- 
strued the  contract  as  providing  for  log  measure,  and  sa 
found  the  mortirajre  to  be  satisfied. 
•    The  interrogatories  and  answers  referred  to  are  as  follows  r 

"1.  At  log  measure,  how  much  sawing  did  Matthews  do» 
for  the  plaintiffs  at  60  cents  per  100,  and  how  much  at  50l 
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cents  per  100?   Ans,  Number  of  feet,  282,201,  at  60  cents  ; 
number  of  other  feet,  38,1^83,  at  50  cents. 

*'3.  What  amount  do  you  find  paid  by  Matthews,  in  saw- 
ing, under  the  contract?     Ans.  $1,888.11. 

*'4.  What  amount  has  been  paid  in  money  or  property, 
other  than  in  sawing?  Ans.  $100,  credit  on  note.  No  evi- 
dence how  paid." 

A  calculation  of  the  amount  of  sawing,  by  log  measure,  at 
the  prices  stated,  in  answer  to  interrogatory  No.  1,  gives 
the  amount  of  payment  in  sawing,  found  in  answer  to  No.  3. 

The  testimony  of  the  mortgagor,  Matthews,  was,  that  the 
lumber  sayred  for  the  phiintiffs  would  measure  one-fourth 
less  than  the  measurement  of  the  loirs,  and  other  witnesses 
placed  the  difference  between  log  and  board  measure  at 
from  one-fifth  to  one-sixth.  Wc  think  that  the  written  con- 
tract will  bear  but  one  reasonable  construction,  which  is, 
that  the  price  stipulated  was  to  be  for  lumber  sawed  and 
prepared  for  market.  It  provided  that  for  sawing,  edging 
and  hearting  walnut  lumber,  Matthews  shpuld  be  allowed 
sixty  cents  per  hundred  feet.  When,  under  this  clause, 
was  the  lumber  to  be  measured?  Evidently,  after  it  had 
been  sawed,  edged  and  hearted,  for,  until  that  was  done,  it 
was  not  lumber  such  as  the  contract  called  for.  A  succeed- 
ing clause  makes  the  meaning  still  plainer :  By  this  it  was 
agreed  that  Kramer  and  Dutch  should  be  entitled  to  such 
of  the  edging  strips  as  they  might  need  for  sticking  lumber, 
provided  they  allowed  for  them  what  they  would  make 
thrown  into  board  measure ;  'Uhat  is,  what  the  sawing  of 
them  would  come  to  at  the  same  rates  per  hundred  feet  as 
other  sawing."  According  to  the  theory  on  which  this  case 
was  decided,  the  plaintiffs  were  to  pay  twice  for  sawing  such 
strips  as  they  might  use  ;  once  in  log  measure,  before  saw- 
ing, and  again  in  board  measure,  after  sawing.  This  clause 
of  the  contract,  on  the  contrary,'  as  we  construe  it,  provides' 
for  board  measure  for  the  lumber  sawed,  and  the  like  meas^' 
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ijire  for  strips  that  did  not  come  tuder  the  desigostioii  of 
lumber. 

The  coEtract  further  obligated  Matthews  to  use  due  dili- 
gence to  prevent  any  damage  or  waste  to  the  lumber  or  logs 
of  Kramer  and  Dutch.  Again,  the  contract  provided  that 
Matthews  should  **  deliver  the  lumber  in  good  order »  outside 
mill,  along  the  trackway  on  which  lumber  is  delivered  from 
said  mill,  and  to  saw  said  lumber  in  such  sizes  as  from  time 
to  time  Kramer  and  Dutch  shall  direct." 

By  the  term  lumber  ^  as  used  in  these  several  clauses  of  the 
wntract,  we  are  clearly  of  the  opinion  that  the  parties  meant 
the  manufactured  product  of  the  logs,  and  we  see  nothing  to 
justify  an  inference  that  it  was  used  in  any  other  sense. 

It  follows  that  the  jury  adopted  a  false  basis  in  their  esti* 
mate  of  the  amount  paid  on  tiie  mortgage,  and  that  the  cir- 
cuit court  erred  in  overruling  the  motion  for  a  new  trIaL 

One  witness  for  the  defendants  testified,  over  the  objection 
of  the  plaintiffs,  that,  before  the  $1,500  contract  was  signed 
by  Matthews,  it  was  read  over  by  the  plaintiff  Dutch,  and 
that,  as  he  then  read  it,  the  price  for  the  sawing  was  to  be 
log  measure,  by  Scribner's  Log  Book.  In  rebuttal,  Dutch 
denied  tha|^  he  so  read  the  contract.  If  this  testimony  was 
proper  to  be  considered  by  the  jury,  in  giving  a  construction 
to  the  contract,  their  finding  would  be  conclusive  on  that 
point ;  but  we  think  it  irrelevant,  and  Entitled  to  no  consid- 
eration. Matthews  did  not  testify  that  any  deception  was 
practiced  on  him  by  misreading  or  otherwise,  nor  did  it  ap- 
pear by  his  testimony,  nor  that  of  any  other  witness,  that 
he  did  not  or  could  not  read  the  contract,  nor  that  it  was 
not  drawn  in  strict  conformity  with  the  understanding  and 
purpose  of  the  parties. 

The  judgment  of  the  drcuit  court  ought  to  be  reversed. 

Per  Cubiam. — \t  is  tlierefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things,  reversed,  at  the  costs  of  the  appellees ;  and  that  said 


MAY  TEBM,  1881.  41 


Bonewitt «.  Wjgant. 


canae  be  Temanded  with  inBtnictions  to  the  Boone  Circuit 
Court  to  sustain  the  motion  of  the  appellants  for  a  new  trial. 


•  •• 
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Bomewm  v.  Wyoamt. 

Bbal  Estate.— Jetian  to  Becover.^Practke.^V€nire  de  i^ovo.— F<rdict.— 
DUelahMT. — i?emlt<ieitr.— Where,  in  an  actkm  for  the  posBesslon  of 
an  Uland,  one  of  the  two  defendants  entered  a  disclaimer  before  trial, 
and  the  verdict  was  that  both  defendants  *^are  the  owners  in  fee  simple 
of  the  land  described  in  plaintiffs  complaint/'  and  they  entered  a  re- 
mittlttir  as  to  the  lands,  except  that  part  described  in  their  cross  com- 
piafait  aeeUni:  to  qniet  their  title,  no  soofa  uncertainty  appears  in  the 
fwrdlct  as  required  a  venire  de  novo. 

Same. — Swrvtyot^^  JReeord  and  TesUmany. --On  trial  of  such  action,  it  was 
not  error  to  permit  the  introduction  in  evidence  of  the  county  sor- 
i«yor^  record  containing  his  sorvey  of  the  Island  sued  for,  under  direc- 
Hon  of  the  Sonreyor  General  of  the  United  States,  and  testimony  of 
the  surveyor  that  his  plat  and  notes  were  correct,  even  If  the  record 
was  not  signed  by  the  surveyor. 

SMMK,^Tran$cr(pt  of  Land  Seeords  bp  AudUor  of  State.-^Xvidenee.-^On 
such  trial,  a  transcript  of  the  survey  and  field  notes  of  the  island  among 
the  records  in  the  land  department  of  the  State,  properly  authenticated 
by  the  Auditor  of  State,  was  correctly  admitted  In  evidence. 

Sams. — Btparian  Sights.^Itland  in  Wabash  Biver.-^Advener  Pos9U9ion 
i^TwaU^  Temt.^ Survey  and  Saie  by  United  Statee.-^TWe  qfPmrvKaeen 
i^itieied, — ^In  an  action  to  recover  possession  of  an  Island  in  the  Wa- 
bash river,  claimed  by  the  owner  of  the  adjacent  land  south,  under 
riparian  rights,  as  an  accretion  by  reason  of  the  partial  filling  up  of  the 
channel  on  his  side  of  the  thread  of  the  stream,  evidence  that  defend- 
sots  were  in  continuous  adverse  possession  more  than  twenty  years 
before  the  commencement  of  the  suit,  and  had  purchased  of  the  United 
States  in  1S57,  after  a  survey  ordered  In  1849,  and  made  in  1860;  that* 
wben  plaintifr  purchased  the  island,  In  1837,  It  had  been  omitted  from 
fhe  original  sorvey,  except  to  designate  its  location,  and  that  he  never 
had  possession  or  exerted  acts  of  ownership  over  the  same,  or  as- 
serted title  thereto  before  this  action,  a  verdict  for  the  defendants  is 
AKtained  by  the  evidence  and  supported  by  the  law. 
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From  the  Huntington  Circuit  Court. 

B.  M.  Cobb,  B.  F.  Ibach  and  G,  W.  Stultz,  for  appellant. 
H.  B.  8ayltr,  L.  P.  Milligan  and  A.  Moore,  for  appellee. 

Franklin,  C. — This  is  a  suit  for  the  possession  of  an  is- 
land, situated  in  the  Wabash  river,  in  Huntinffton  countv,. 
Indiana,  containing  8  acres  and  24  rods. 

Issues  were  formed  by  a  denial,  statute  of  limitations  and 
cross  complaint,  to  quiet  title  in  defendants.  Trial  by  jury  ; 
verdict  and  judgment  for  defendants. 

Demun'er  to  cross  complaint,  motions  for  a  venire  de  novo 
and  for  a  new  trial,  all  overruled,  and  excepted  to. 

The  appellant  chnms  title  under  a  purchase  from  the  gen- 
eral govornniont,  made  April  4th,  1837,  of  the  north  frac- 
tional half  of  sections,  in  township  27  north,  and  range  10 
east.  The  appellees  claim  title  under  possession  since  1850, 
and  a  purchase  of  the  island  from  the  general  government 
in  1857. 

The  island  is  situated  near  the '  north  west  corner  of  said 
section  3,  on  the  section  line  dividing  sections  3  and  34, 
about  one  acre  of  the  island  lying  north  of  the  section  line ; 
the  river  across  the  north  end  of  the  west  half  of  said  seor 
tion  3  runs  east  and  west  with  the  section  line  in  the  river 
for  that  distance. 

Appelfcint  has  assigned  for  eiTors  the  overruling  of  his 
motion  for  a  venire  de  novo,  his  motion  for  a  new  trial,  and 
his  demurrer  to  the  cross  complaint. 

The  motion  for  a  venire  de  novo  is  based  upon  an  alleged 
uncertaintv  in  the  verdict,  which  reads  as  follows:  *'We, 
the  jury,  find  for  the  defendants,  and  we  find  that  John  A. 
Wygant  and  Charles  AVygant  are  the  owners  in  fee  simple 
of  the  land  described  in  plaintiff's  complaint."  Defendants 
entered  a  remittitur  as  to  all  the  lands  except  that  part  de- 
scribed in  defendants'  cross  complaint,  the  defendant  John 
Wygant  having  before  trial  entered  a  disclaimer. 
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We  see  no  uncertainty  in  the  verdict,  that  would  require  it 
to  be  set  aside  and  a  venire  de  novo  granted.  The  court  did 
riorht  in  overrulins:  the  motion. 

Appellant,  in  his  brief,  has  not  discussed  his  assignment 
of  error  in  overruling  the  demurrer  to  the  cross  complaint, 
and  that  is  considered  as  waived. 

Appellant  insists  that  he  ought  to  have  been  granted  a 
new  trial,  for  the  reasons  alleged,  that  improper  evidence 
was  admitted  on  the  part  of  appellees  ;  that  the  verdict  was 
not  sustained  by  sufficient  evidence,  and  was  contrary  to 
law.  The  evidence  complained  of  was  the  introduction  in 
evidence  of  the  surveyor's  record,  containing  the  survey  of 
the  island  by  the  county  surveyor,  under  the  direction  of 
the  surveyor  general  of  the  United  States,  made  August  14th, 
1850.  The  surveyor  was  present,  and  testified  that  he  made- 
the  survey  and  the  record,  that  the  plat  and  field  notes  therein 
contained  Avere  correct. 

We  think  this  testimony  was  properly  admitted,  in  order- 
to  identify  the  island  with  its  proper  description,  even  if  the 
record  was  not  signed  by  the  surveyor. 

A  transcript  by  the  auditor  of  state  from  the  records  of 
the  land  department  at  Indianapolis,  containing  the  survey 
and  field  notes  of  said  island,  as  testified  to  by  said  county 
surveyor,  was  also  objected  to.  The  transcript  was  properly 
authenticated,  and  we  think  correctlv  admitted  as  evidence.  • 

The  evidence  shows,  that  i)rior  to  1840,  there  was  a  channel 
of  the  river  on  both  the  south  and  north  sides  of  the  island. 
Since  1840,  a  bar  formed  at  the  east  end  of  the  island  and 
across  the  channel  on  the  south  side  of  the  island,  and  that 
channel  has  since  partially  filled  up,  until  it  has  no  current 
except  in  times  of  high  water.  That  appellant  and  those 
under  whom  he  holds  have  been  in  the  possession  and  occu- 
pancy of  the  north  fractional  half  of  said  section  for  mor& 
than  forty  years,  but  never  have  had  possession  of  the  island^ 
nor  exercised  any  acts  of  ownership  over  the  same. 
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A  transcript  from  the  records  of  the  General  Land  Ofllce 
at  Washington  City,  of  the  original  survey  of  the  north  line 
of  said  section  3,  was  given  in  evidence  by  the  appellant* 
And  if  we  understand  the  plat  and.  field  notes  as  contained 
in  that  transcript,  the  north  fractional  half  of  said  sec*- 
tion  3  does  not  contain  in  its  description  any  part  of  the 
island.  That  the  north  line  of  said  west  half  of  said  north 
:f ractional  half  was  entitely  upon  the  south  side  of  the  river. 
That  no  number  of  acres  was  designated  on  the  plat  for 
Ihe  island,  and  that  no  notice  of  the  island  had  been  taken 
by  the  surveyor,  except  to  designate  its  location.  While  the 
island  was  not  estimated  in  the  number  of  acres  offered  for 
«ale  by  the  general  government  under  the  original  survej^ 
jet  the  doctrine  that  the  riparian  rights  of  the  land*owner 
extend  to  the  thread  of  the  stream,  except  in  our  lai^  act- 
ually navigable  rivers,  is  well  established  in  this  Stats.  And 
this  right  follows  the  changes  of  the  thread  of  tiie  stream, 
nrhen  the  changes  are  made  by  the  gradual  washings  and  ac- 
cretions of  the  soil.  If  the  changes  are  made  suddenly, 
without  removing  the  intermediate  soil,  such  as  cut-offs,  or 
the  changing  of  the  channel  from  one  side  of  an  island  to 
the  other,  the  riparian  rights  in  the  soil  not  moved  by  the 
vrater  do  not  change  with  the  thread  of  tiie  stream. 

**If  there  are  islands  in  the  river,  they  belong  to  the  owner 
of  the  bank  on  whose  side  of  the  center  they  lie ,  or,  if  thejr 
-divide  the  main  channel,  they  will  themselves  be  divided  in 
•ownership  between  the  bank  proprietors.''  Judge  Cooley'n 
essay  on  the  title  to  land  under  fresh  water  lakes,  ponds, 
and  rivers.  Cent.  L.  J.,  p*  1,  July  8tb,  1881,  and  authorities 
therein  cited.  This  doctrine  perhaps  ought  to  be  limited  to 
islands  that  are  too  small  to  form  a  subdivision  of  lands  in 
the  survey,  the  same  as  the  beds  of  lakes  and  ponds. 

This  island  appears  to  have  been  regarded  by  the  general 
government  as  an  omitted  tract  of  land  in  the  original  8iu> 
vey,  and  the  Surreyor  General,  in  1849,  directed  a  survey  of 


MAY  TERM,  1881.  45 


Bonewits  v.  Wygaut. 


the  island  to  be  made,  which  was  done,  and  the  island  was 
sold  by  the  general  government  in  1857.  As  to  whether 
proprietors  on  the  south  side  of  the  river  adjacent  to  this- 
island  had  riparian  rights  Extending  over  the  island,  which 
might  have  been  maintained  had  they  been  asserted  within 
the  proper  time,  it  is  unnecessary  to  decide,  for  it  is  veiy 
clear  that  the  island  has  been  held  in  adverse  possession,, 
under  claim  and  color  of  title,  for  more  than  twenty  year» 
prior  to  the  commencement  of  this  suit. 

It  was  taken  possession  of  by  one  Armstrong,  a  stranger 
to  appellant's  chain  of  title,  about  the  time  of  its  survey  in 
1850,  and  under  some  pretended  homestead  or  pre-emption 
claim,  traded  several  times  until  1857,  when  it  was  pur- 
chased by  the  occupying  claimant  from  the  general  govern- 
ment, since  which  time  it  has  remained  in  the  continuous 
adverse  possession  and  occupancy  of  appellees,  and  those 
under  whom  they  hold,  under  an  avowed  claim  and  color  of 
title.  AH  of  which  was,  during  all  of  said  time,  with  the 
full  knowledge  of  the  owners  and  occupiers  of  the  said 
north  fractional  half  of  the  west  half  of  said  section  3, 
and  with  full  opportunities  for  them  to  have  asserted  their 
claim  to  said  island  if  they  so  desired. 

We  think  the  evidence  fully  sustains  the  verdict,  and  the 
verdict  is  supported  by  the  law. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
inor  opinion,  that  the  judgment  below  be,  and  it  is  hereby^ 
in  all  things  affirmed,  with  costs. 
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No.  8159. 

Eiceman  v.  The  State,  ex  rel.  Leonard  et  al. 

Guardian  and  Ward. — Failure  of  Guardian  to  Bender  Account. — ^The  lan- 
guage of  section  0,  2  R.  S.  1S76,  p.  589,  which  makes  it  the  duty  of  a 
guardian  to  render  an  account  at  least  once  in  every  two  years,  under 
a  penalty  of  ten  per  cent,  damages,  is  too  clear  to  require,  or  admit  of, 
construction.  The  duty  imposed  is  reasonable,  and,  if  neglected,  the 
burden  imposed  by  the  statute  should  be  borne  without  complaint. 

."Same. — Insufficient  Answer  to  Complaint  Assigning  Failure  to  Report, — 
Bond, — Demand, — An  answer  by  a  guardian  to  a  complaint  of  his  ward, 
upon  his  bond,  which  avei*s  that  he  was  removed  from  his  trust,  re-ap- 
pointed thereto,  and  again  removed ;  that  he  has  always  made  reports  as 
required  by  law,  unless  prevented  by  sickness  or  unavoidable  absence; 
that  he  was  ignorant  of  the  transfer  of  guardian  business  to  the  circuit 
court,  and  thereby  was  once  in  default ;  that  no  injurj'  resulted  therefrom 
to  his  ward;  that  she  was  indebted  to  him  for  board;  that  she  com- 
menced her  action  just  one  hour  after  her  marriage  to  her  co-plaintiff, 
and  before  he  could  satisfy  himself  that  he  could  safely  turn  over  her 
estate  to  her,  and  that  he  has  been  willing  and  in  a  condition  at  all  times 
since  his  removal  to  pay  it  over  to  her  upon  demand,  but  no  demand 
has  been  made,  is  insufficient  as  a  plea  in  abatement,  while  admitting 
the  failure  to  report  from  May  8th,  1871,  until  August  5th,  1873,  assigned 
as  a  breach  of  the  bond. 

Pleading. — Answer, — Another  Suit  Pending, — Necessary  Allegation, — ^An 
answer  alleging  that  there  is  another  suit  pending  for  the  cause  of  ac- 
tion declared  upon,  but  not  alleging  when  it  was  commenced,  is  bad 
on  demun'er. 

From  the  Spencer  Circuit  Court. 

O.  L,  Reinhard  and  C.  H.  Mason^  for  appellant. 
C.  L,  Wedding^  for  appellees. 

Morris,  C. — This  suit  is  upon  a  guardian's  bond.  The 
•complaint  states  that  in  May,  1870,  the  appellant  was  ap- 
pointed guardian  of  the  person  and  estate  of  Anna  J.  Staats, 
who,  on  the  26th  of  July,  ISTe*),  married  the  appellee  John 
Leonard ;  that  Eiceman,  as  such  guardian,  executed  to  the 
State  his  bond,  with  John  C.  French  and  John  A.  Wilburn, 
his  sureties,  in  the  sum  of  $4,000,  conditioned  that  Eice- 
man should  faithfully  discharge  his  duties  as  such  guardian. 
Five  breaches  of  the  bond  are  assigned  in  the  complaint. 


MAY  TERM,  1881.  47 

■      1 ■ 

Eiceman  v.  The  State^  ex  rel,  Leonard  et  al, 

—  »  -    -  .     , 

The  appellant  demurred  separately  to  each  breach  assigned 
in  the  complaint.  The  demurrer  was  overruled.  He  then 
answered  the  complaint  in  five  paragraphs.  The  appellee 
demurred  to  the  first,  third,  fourth  and  fifth,  separatel}-. 
The  demurrer  was  sustained  to  the  first  and  fifth  paragraphs, 
4ind  overruled  as  to  the  third  and  fourth.  The  appellees  then 
replied  to  the  third  and  fourth  paragraphs  of  the  answer. 

The  rulings  of  the  court  upon  the  demurrers,  to  which 
exceptions  were  properly  taken,  are  assigned  as  errors. 

The  appellant  submits  no  argument,  nor  does  he  cite  any 
authorities,  in  support  of  the  demurrer  to  the  first,  third, 
fourth  and  fifth  breaches  assigned  in  the  complaint.  The 
objections  to  these  breaches  will  therefore  be  considered  as 
waived.  It  is  alleged  in  the  second  breach,  that  on  or  about 
the  8th  day  of  May,  1871,  the  appellant,  as  such  guardian, 
rendered  his  account  to  the  Court  of  Common  Pleas  of  Spen- 
-feer  county,  showing  that  he  then  had  in  his  hands,  as  such 
^ardian,  $1,462.22  in  property.  It  is  also  stated  that  he 
had  in  his  hands,  on  the  8th  day  of  May,  1873,  personal 
property  belonging  to  the  said  Anna  J.,  worth  $2,000,  and 
real  estate  worth  $3,000,  making  in  real  and  personal  assets 
^5,000 ;  that  said  guardian  failed  and  neglected  to  render 
to  the  proper  court  an  account  of  his  receipts  and  expendi- 
tures as  such  guardian,  for  a  period  of  more  than  two  years, 
to  wit,  from  the  8th  day  of  May,  1871,  until  the  5th  day  of 
August,  1873 ;  that  thereby  the  said  guardian  became  in- 
debted to  the  said  Anna  J.,  and  that,  in  consequence  thereof, 
«he  had  sustained  damages  in  the  sum  of  $500. 

The  statute  upon  this  subject  provides  as  follows:  '*It 
-shall  be  the  duty  of  every  guardian  of  any  minor :  ♦  ♦  * 
To  render  on  oath  to  the  proper  court  an  account  of  his 
receipts  and  expenditures  as  such  guardian,  verified  by  vouch- 
ers or  proof  at  least  once  in  every  two  years ;  and  failing 
«d  to  do,  [he  shall]  receive  no  allowance  for  services,  and 
be  liable  to  his  said  ward  on  his  bond  for  ten  per  cent,  in  dam- 
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ages  on  the  whole  amount  of  the  estate,  both  real  and  per* 
sonal,  in  his  hands  belonging  to  such  ward."  2  R.  S.  1876^ 
pp.  589,  590,  sec.  9. 

It  is  insisted  by  the  appellant,  that  the  above  section 
should  be  construed  to  mean  that  a  guardian  failing  to  ac- 
<*ount,  as  required,  shall  be  liable  for  any  damages  the  ward*» 
estate  may  suffer  in  consequence  of  such  failure,  not  ex- 
ceeding ten  per  cent. ;  that  the  breach  is  therefore  bad,  be- 
cause it  does  not  state  facts  showing  that  any  actual  dam- 
ages had  resulted  to  the  estate  ol  the  waixt  from  the  failure 
of  the  appellant  to  render  his  account  as  required. 

We  can  not  adopt  this  view  of  the  statute.  Its  language 
is  too  clear  to  require  or  admit  of  construction.  Its  obvious- 
purpose  is  to  require  guardians  having  charge  of  the  estates- 
of  minors  to  furnish,  in  permanent  and  reliable  form,  from 
time  to  time,  statements  of  the  condition  of  estates  intrusted 
to  their  management,  for  the  information  of  the  proper 
court  and  the  protection  of  wards.  The  duty  imposed  i» 
reasonable,  one  which  the  guardian  should  willingly  and 
faithfully  discharge,  and  which  he  can  not  fail  to  perform 
except  through  censurable  indifference  to  the  interests  of 
those  whose  estates  he  has  undertaken  to  manage  and  pre- 
serve. If  he  neglects  this  duty^  voluntarily  assumed,  he 
should  bear,  without  complaint,  the  burden  imposed  by  the 
statute.   Richardson  v.  Tlie  JState^  ex  rel.  Crowy  55  Irid.  381. 

The  court  did  not  err  in  overruling  the  demuiTer  to  the 
second  breach  of  the  complaint. 

The  first  paragraph  of  the  answer  is  called  by  the  appel- 
lant a  plea  in  abatement,  and  is  duly  verified.  It  states  that 
in  1873,  Eiceman  was  removed  from  his  guardianship,  but 
that  he  was  soon  thereafter  re-appointed ;  that  he  contin- 
ued to  act  as  ^ch  guardian  until  the  November  term,  1874 » 
of  said  court,  when  he  was  again  removed  for  failing  to  give 
a  new  bond,  as  required  by  the  court.  He  states  in  a  gen- 
eral way,  that,  up  to  the  time  of  his  second  removal,  he  had 
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discharged  his  duties  as  guardian  of  the  said  Aana  J. ;  that 
he  had  not  wasted  nor  cut  down  the  timber  growing  on  her 
real  estate ;  that  he  had  not  converted  her  estate  to  his  own 
use,  nor  made  up  any  false  and  fraudulent  report  against 
her ;  that  he  had  always  made  his  reports  to  the  proper 
court,  at  the  proper  time,  unless  prevented  by  sickness  or 
unavoidable  absence ;  that  he  wai  ignorant  as  to  the  law 
transferring  the  guardian  business  from  the  common  pleas 
to  the  circuit  court,  and  was  for  that  reason,  at  one  tim«, 
in  default  in  making  his  report,  but  that  no  injury  had  re- 
sulted from  such  default  to  the  relatrix;  that  he  had  ar* 
ranged  with  the  relatrix  to  board  her  for  her  work,  but  that 
she  became  sick,  and  was  not  able  to  do  anything ;  that  she 
is  therefore  indebted  to  him  in  a  considerable  sum  for  board  ; 
that  since  his  last  discharge  until  the  marriage  of  the  said 
Anna  J.,  she  being  a  minor,  there  was  no  person  with  whom 
he  could  settle  his  accounts,  or  to  whom  he  could  pay  over 
the  money  and  assets  in  his  hands,  as  such  guardian ;  that 
this  suit  was  commenced  just  one  hour  after  the  said  Anna 
J.  was  married,  and  before  he  could  satisfy  himself  as  to 
whether  her  husband  was  of  the  proper  age  to  render  it  safe 
on  his  part  to  turn  over  the  estate  to  the  said  Anna  J. ;  that 
he  had  been  at  all  times  since  his  last  removal  willing  and  in 
a  condition  to  pay  over,  upon  demand,  the  estate  to  the  saift 
Anna  J. ,  but  that  no  demand  had  been  made.  It  admits  that 
Eiceman  had  failed  to  make  reports  as  required  by  law.  The 
paragraph  is  in  answer  to  the  whole  complaint,  yet  it  fails 
to  answer  the  second  breach  assigned.  Indeed,  it  admits 
the  failure  complained  of  in  this  breach. 

The  appellant  does  not  admit  directly  that  he  was  indebted 
to  the  relatr?^  at  the  commencement  of  this  suit,  but  that 
he  was  largely  indebted  to  her  as  such  guardian  is  plainly 
and  clearly  inferable  from  the  facts  stated. 

We  think  the  coart  did  not  err  in  sustaining  the  demarrer 
Vol.  75.. 
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to  the  first  paragraph  of  the  answer.  And  in  view  of  the 
facts  pleaded,  though  the  relatrix  delayed  but  an  hour,  we 
can  not  say  that  she  was  unduly  prompt  in  the  commence- 
ment of  this  suit. 

The  fifth  paragraph  alleges  that  there  is  another  suit  pend- 
ing in  the  same  court,  in  which  the  appellees  are  plaintiffs 
and  the  said  Eiceman,  French,  Wilburn  and  one  more  are 
defendants,  and  that  it  is  for  the  same  cause  of  action  de- 
clared upon  in  this  suit.  When  the  other  suit  was  com- 
menced— whether  before  or  after  this  suit  was  commenced — 
is  not  stated. 

The  demurrer  was  properly  sustained  to  this  paragraph. 

The  judgment  below  should  be  affirmed. 

Per  Ccriam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be,  and  the  same  is  hereby,  in  all 
things  affirmed,  at  the  cost  of  the  appellant. 
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141    127  Bbcedents^  IRffrATES.^WUL^Executor.—SuU  on  Send  far  Fadure  to 

Pay  Legacy, — ^The  proper  person  to  pay  a  legacy  is  the  executor,  or  the 
administrator  with  the  will  annexed,  and  for  a  failure  to  pay  it  he  may 
be  sued  on  his  bond.  A  suit  for  such  failure  may  be  maintained  with- 
out any  previous  order  of  court  that  the  legacy  be  paid,  and  without  the 
previous  removal  of  the  officer. 
Same. — Pleading, — Complaint, — Necessary  Averments, — A  complaint  by, a 
legatee  against  residuary  legatees,  to  recover  a  legacy,  which  avers 
neither  that  the  estate  of  the  testator  has  been  finally  settled,  nor  that 
the  executor  or  the  administrator  with  the  will  annexed  has  been  dis- 
charged, fails  to  show  a  cause  of  action,  upon  the  demurrer  of  plaintiff 
to  an  answer  thereto. 
Same. — Answer, — Demurrer, — Search  for  Error, — A  demurrer  to  an  answer 
will  search  the  record  and  reach  back  to  the  complaint,  and  if  the  com- 
plaint fail  to  show' a  sufficient  cause  of  action,  it  should  be  sustained  as 
to  it,  and  not  as  to  the  answer. 
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Prom  the  Franklin  Circuit  Court. 

J.  -P.  McKee  and  D.  W.  McKee^  for  appellants. 
JS.  8.  Harrellj  for  appellees. 

BiCKNELL,  C. — This  was  an  action  by  one  of  several  leg- 
atees and  her  husband  against  the  others  and  their  husbands, 
to  recover  a  legacy. 

The  following  are  the  facts  stated  in  the  complaint : 
Solomon  Eistler,  whose  will  was  entered  for  probate  in 
Hamilton  county,  Ohio,  gave  thereby  all  his  estate,  real  and 
personal,  to  his  widow  for  life ;  the  will  directed  that,  after 
the  widow's  death,  five  hundred  dollars  should  be  paid  to  the 
said  Abilene  Gould,  and  that  the  residue  of  the  estate  should 
be  given  in  certain  proportions  to  the  said  Phoebe  Steyer, 
James  Arnold  and  Emily  Baldridge,  now  the  wife  of  Preston 
Carpenter.  The  widow  elected  to  take  under  the  will .  Sam- 
uel Bowles  was  appointed  administrator  with  the  will  an- 
nexed ;  said  administrator  paid  off  all  the  debts  of  the  testa- 
tor,  and  then  had  in  his  hands  eight  hundred  dollars,  which 
was  the  entire  proceeds  of  said  estate,  after  the  payment 
of  said  debts  ;  the  widow  then  bought  certain  real  estate  in 
Franklin  county,  Indiana,  and,  at  her  request,  said  admin- 
istrator <*paid  to  the  grantor  of  said  real  estate"  said  sum  of 
eight  hundred  dollars,  and  the  deed  was  made  to  the  widow. 

She  died  **on  the  —  day  of ,  187-,"  in  possession  of 

the  land  last  mentioned,  and  of  three  hundred  dollars'  worth  of 
Idtchen  and  household  funiiture,  etc.,  belonging  to  the  estate 
of  the  testator.  After  her  death,  the  said  Phoebe  Steyer  and 
George  Steyer  took  possession  of  said  land  last  mentioned, 
and  of  said  personal  property,  and  they  continue  to  hold  it. 
Said  Abilene  has  not  received  any  part  of  her  said  legacy, 
and  said  last  mentioned  land  and  personal  property  are  all 
that  is  left  of  the  testator's  estate,  from  which  money  can  be 
derived  to  pay  said  legacy.  The  complaint  prays  that  all  of 
said  last  mentioned  property  may  be  sold,  and  that  of  the  pro- 
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ceeds  five  hundred  dollars  may  be  paid  to  said  Abilene  ^^as^ 
a  legacy  by  virtue  of  said  will,"  and  that  said  Emily  Caipen- 
ter  and  her  husband,  Preston  Carpenter,  and  said  James  Ar- 
nold may  answer  as  to  their  interest,  and  for  all  proper  relief. 

The  appellees  Phcebe  Steyer  and  George  Steyer  ai>peared  ;: 
the  other  appellees  were  defaulted.  The  Steyers  answered 
the  appellants'  complaint  in  three  paragraphs.  The  first  par- 
agraph was  the  general  denial ;  the  second  and  third  were  spe- 
cial defences.  The  appellants  demurred  to  each  of  the  special 
defences  for  want  of  facts  sufficient,  etc.  The  court  belo«r 
overruled  the  demurrer  to  the  second  defence,  and  sustained 
the  demurrer  to  the  third  defence.  The  appellants  refused 
to  plead  further  as  to  said  second  defence,  and  judgment  was- 
rendered  for  the  appellees.  The  appellants  assign  error  as* 
follows :  **The  court  erred  in  oven*uling  the  demurrer  to  the^ 
second  paragraph  of  the  answer.*' 

The  appellees  Phoebe  Steyer  and  George  Steyer  assign  cross- 
errors,  one  of  which  is  as  follows : 

*'8th.  The  court  erred  in  sustaining  the  demuiTer  to  the 
third  paragraph  of  the  answer,  and  in  refusing  to  carry  such 
demurrer  back  to  the  complaint  and  sustain  it  thereto.*' 

If  the  complaint  failed  to  show  a  sufficient  cause  of  action ». 
the  demurrer  to  the  answer  reached  back  to  the  complaint, 
and  should  have  been  sustained  as  to  it,  and  not  as  to  the  an- 
swer. Sugar  Creek  Township  v.  Johnsorij  20  Ind.  280.  Such 
a  demurrer  will  search  the  record  and  will  test  the  sufficiency 
of  the  complaint,  even  without  an  assignhient  of  cross  er- 
rors.    The^tna  Ins.  Co.  v.  Baker j  71  Ind.  102. 

The  proper  person  to  pay  a  legacy  is  the  executor,  or  the 
administrator  with  the  will  annexed.  Crist  v.  Crista  1  Ind. 
570.  For  a  failure  to  pay  it  he  may  be  sued  on  his  bond.  2^ 
R.  S.  1876,  p.  549,  sec.  162 ;  Heady  v.  The  State,  60  Ind. 
316.  And  such  a  suit  maybe  maintained  without  any  previ- 
ous order  of  court  that  the  legacy  be  paid,  and  without  tlie 
previous  removal  of  the  officer.   Heady  v.  Tlie  State ^  supra ^ 
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Id  Highnote  r.  Wkite^  67  Ind.  596,  a  legatee  blt)Ught  suit 
against  an  administrator  to  recover  the  possession  of  spe- 
<3ific  personal  property,  bequeathed  to  a  widow  for  life  and 
afler  her  death  to  said  legatee.  It  was  held  that  he  could 
not  recover  before  the  final  settlement  of  the  estate.  See  also 
JP'ilUngin  v.  Wylie,  3  Ind.  163. 

In  the  complaint  now  under  consideration,  it  is  not  shown 
trhere  the  testator  died,  nor  where  his  will  was  probated. 
The  allegation  is  it  was  '^entered  for  probate  in  Hamilton 
•county,  Ohio."  It  is  averred  that,  by  his  will,  the  testator 
•devised  all  his  estate,  real  and  personal,  to  his  widow  for  life, 
and  directed  that  after  her  death  five  hundred  dollars  should 
be  paid  to  Abilene  Gould ,  and  the  residue  of  the  estate  divided 
among  the  appellees ;  but  it  is  not  averred  that  he  died  the 
owner  of  real  estate  or  of  personal  estate,  or  both ;  nor  is  it 
stated  where  any  of  the  estate  was.  It  is  avetred  that  the 
vndow  elected  to  take  under  the  will,  and  that  an  administra- 
tor with  the  will  annexed  was  appointed,  ** duly  appointed'* 
is  the  language,  and  that  he  paid  all  the  testator's  debts,  and 
then  had  in  his  hands|i||^  hundred  dollai*s,  <<which  was  the 
-entire  proceeds  left  a^^^wpient  of  said  debts."  It  is  not 
■stated  whether  these  pi^^^M^  derived  from  the  sale  of 
personal  property,  or  of  reaN^^HH^r  both. 

Under  the  will,  it  was  prima^Kffjf^l^  duty  of  the  admin* 
istrator  with  the  will  annexed  to  paymfe  sum  of  eight  hnn- 
•dt*ed  dollars  to  the  widow.  Substantially  he  did  it.  The  av- 
•erment  is,  that  the  widow  bought  certain  land  in  Franklin 
-comity,  Indiana,  and  that  at  her  request  the  administrator 
with  the  will  annexed  paid  to  the  grantor  of  said  land  said 
.«um  of  eight  hundred  dollars,  and  the  deed  for  said  land  was 
made  to  the  widow.  The  price  of  this  land  is  not  stated, 
nor  is  it  shown  what  proportion  of  the  price  was  embraced 
m  said  eight  hundred  dollars.  It  is  averred  that  the  widow 
died  in  possession  of  the  land  thus  purchased,  and  of  three 
Itmidred  dollars'  worth  of  household  and  kitchen  furniture, 
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etc.,  held  by  her  under  the  will,  and  that  said  last  mentioned 
land  and  property  are  all  that  is  left  of  the  testator's  estate^ 
from  which  money  can  be  derived  to  pay  the  appellant's  leg- 
acy, and  that  the  appellees  Phoebe  Steyer  *and  George  H» 
Steyer  are  in  possession  thereof,  and  that  the  appellant  Abil- 
ene Gould  has  not  received  any  part  of  her  legacy. 

A  copy  of  the  testator's  will  is  annexed  to  the  complaint* 
Its  language  is  as  follows :  ** After  my  lawful  debts  and: 
funeral  expenses  are  paid,  I  make  the  following  disposition 
of  my  property,  both  personal  and  real.  I  will  that  my  wife- 
Abigail  shall  be  possessed,  during  her  natural  life,  of  all  the* 
property,  both  real  and  personal,  to  be  used  by  her  for  her 
comfort  and  support,  as  she  in  her  wisdom  and  prudence* 
may  think  best,  being  persuaded  that  she  will  do  what  sha 
thinks  right  and  best.  After  the  death  of  my  wife,  I  will 
that  five  hundred  dollars  be  paid  to  our  daughter  AbilenQ. 
Gould,  wife  of  William  Gould,  for  her  benefit  and  use. 

**I  will  that  the  rest  and  residue  of  my  estate  be  divided, 
into  two  equal  shares,  one  share  to  be  given  to  my  daughter 
Phoebe,  now  the  wife  of  H.  Steyer,  by  her  to  be  held  and. 
used  as  in  her  wisdom  she  may  desire,  and  the  other  share 
to  be  divided  between  our  grandchildren,  James  Arnold  and 
Emily  Baldridge,  his  sister,  they  being  the  children  of  our 
daughter,  Mary  Aniold,  deceased  ;  the  above  bequest  to  be: 
paid  to  my  heirs  as  soon  after  the  decease  of  my  wife  as  may^ 
be  found  practicable  and  advisable."  The  will  is  dated  in. 
August,  1865. 

It  is  not  averred  in  the  complaint  that  the  estate  of  the- 
testator  has  been  finally  settled,  nor  that  the  administrator 
with  the  will  annexed  has  been  discharged. 

The  cases  hereinbefore  cited,  1  Ind.  570,  3  Ind.  163,  60* 
Ind.  316,  67  Ind.  596,  show  that  there  is  no  sufficient  cause 
of  action  in  the  appellants '  complaint .  It  is  therefore  unneces- 
sary to  examine  the  other  cross  eiTors  assigned  by  the  appel- 
lees.    There  was  no  error  of  the  court  below  available  to  ther 
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appellant.     The  judgment  of  the  court  below  ought  to  be 
affirmed. 

Per  Cubiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 


»•• 


No.  7754. 

Hutchinson  v.  Lewis. 

Slaki>er. — Pleading,— 'Averments. — ^Where  the  complaint  in  an  action  for 
slander  averred  that  the  defendant  spoke  ^'of  and  concerning  the  plain- 
tifT^  the  foUowing  false  and  defamatory  words:  '^I  saw  Lee  Jones 
(meaning  plaintiff),"  etc.,  it  is  not  necessary  to  farther  aver  that  the 
plaintiff  was  known  hy  such  name. 

Same. — Complaint, — Demurrer, — Practice, — ^Where,  in  such  action,  the 
complaint  charges  two  sets  of  slanderous  words,  if  either  is  sufficient^ 
a  demurrer  to  the  complaint  for  want  of  facts  should  he  overruled. 

Saxe. — Actiondble  TTorcb.— Words  charging  the  plaintiff  with  being  a 
whore  are  actionable  per  se. 

Same. — Statement  of  Witness  Privileged, — Presumption  of  Privilege^  How 
Overcome. — ^AU  statements  of  a  witness,  as  a  general  rule,  are  abso> 
lately  privUeged ;  and  those  that  are  not  are  presumptively  so,  and  be- 
fore a  witness  can  be  held  liable  for  statements  made  in  a  judicial  pro- 
ceeding, this  presumption  must  be  overcome  by  showing  affirmatively 
that  such  statements  were  false  and  malicious. 

Same. — When  Statement  of  Witness  PrivUeged. — Evidence, — Malice, — 
Where,  in  an  action  for  slander,  it  is  shown  that  the  defendant  was  sub- 
poenaed as  a  witness  in  a  cause,  testified  upon  the  trial,  and  as  a  wit- 
ness made  the  statement  complained  of,  and  it  is  not  shown  that  the 
statement  was  impertinent  and  immaterial,  or  that  it  was  not  respon- 
sive, or  that  he  wandered  from  the  case  to  gratuitously  make  the  state* 
ment,  or  that  it  was  not  relevant  or  not  made  in  the  faithful  discharge 
of  Ills  duty  as  a  witness,  under  these  circumstances  such  statement  is 
absolutely  privileged ;  but,  if  it  were  not,  it  would  be  presumed  to  be, 
and,  before  a  recovery  could  be  had,  malice  In  malting  the  statement 

.    must  be  shown. 
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8AMB. — Priifileged  StatemenU  of  Witness  Can  not  be  Used  Against  him, — ^A 
statement  made  by  tlie  defendant  after  he  had  tiestifled  as  a  witness  la 
a  case,  not  actionable  standing  alone,  and  not  proving  any  set  of  words 
declared  upon  in  such  action,  can  not  be  aided  by  a  statement  made  by 
him  as  a  witness  which  is  privileged,  so  as  to  make  such  former  state- 
ment slanderous. 

TRACTiC^.^Verdict.—Evidence.^FaUure  of  Proof.— Supreme  Co«rt.— The 
rule,  that  the  Supreme  Court  will  not  distui'b  a  verdict  when  there  is 
any  evidence  tending  to  support  it,  has  no  application  to  a  case  where 
there  is  an  entire  failure  of  proof. 

From  the  Montgomery  Circuit  Court. 

J.  Wright,  J.  M.  Seller,  B.  B.  F.  Peirce,  O.  W.  Paul 
and  J.  E.  Humphries,  for  appellant. 
J.  B.  Courtney,  for  appellee. 

Best,  C. — ^This  was  an  action  of  slander,  brought  by  the 
appellee  against  the  appellant.  The  complaint  originally 
consisted  of  four  paragraphs,  but  after  the  issues  were  formed 
tbo  third  and  fourth  were  withdrawn. 

It  was  averred  in  the  first  that  the  defendant  spoke  of  and 
concerning  the  plaintiff,  in  the  presence  of  Samuel  G.  Irwin 
and  others,  the  following  false  and  defamatory  words :  "I 
saw  Lee  Jones  (meaning  plaintiff)  out  in  the  woods,  last  fall 
a  year  ago,  with  Oscar  Davis.  She  (meaning  plaintiff)  had 
her  clothes  up  around  her  waist,  and  he  (meaning  said  Da* 
vi»)  was  so  close  to  her  (meaning  plaintiff)  that  I  could  not 
see  between  them." 

In  the  second  paragraph  it  is  averred  that  the  defendant, 
in  the  presence  of  John  Canine  and  others,  spoke  of  and 
concerning  the  plaintiff,  in  addition  to  the  language  set  out 
in  the  first  paragraph,  the  follovidng  false  and  slanderons 
words :  ^'She  (meaning  plaintiff)  is  a  woods  whore,  and  I 
can  prove  it  by  John  Wilkison.*' 

A  demurrer  for  want  of  facts  was  overruled  to  each  para- 
graph of  the  complaint,  and  an  exception  reserved.  An 
answer  in  denial,  with  some  special  pleas  that  need  not  be 
further  noticed,  was  filed. 
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Trial  by  jury  ;  verdict  for  $300 ;  motion  for  a  new  trial  for 
the  reason,  among  others,  that  the  verdict  was  not  sustained 
by  sufficient  evidence  ;  overruled  and  an  exception  ;  final  judg- 
ment. From  this  judgment  the  appellant  appeals,  and  assigns 
its  error  the  order  of  the  court  in  overruling  the  demurrer  to 
«ach  paragraph  of  the  complaint,  and  in  overruling  the  mo- 
tion for  a  new  trial.  The  objection  urged  to  the  first  para- 
;graph  of  the  complaint  is,  that  there  is  no  averment  that  the 
appellee  was  known  by  the  name  of  **Lee  Jones."  There  is 
nothing  in  this  objection.  Section  86  of  the  code  provides 
that,  ^^In  an  action  for^Iibel  or  slander,  it  shall  be  sufficient 
to  state  generally  tha.t  the  defamatory  matter  was  published 
or  spoken  of  the  plaintiff,"  and  the  averment  is  that  the 
language  was  spoken  "of  and  concerning  the  plaintiff."  This 
was  sufficient.   The  demurrer  was  properly  overruled. 

The  only  objection  urged  to  the  second  paragraph  is,  that 
there  is  no  averment  that  Oscar  Davis  was  not  ^e  husband 
of  the  plaintiff  at  the  time  the  offence  therein  charged  is 
imputed  to  her.  However  much  force  there  may  be  in  this 
objection,  as  applied  to  the  language  imputing  an  offence  to 
the  appellee  with  Davis,  it  can  have  none  whatever  when  ap- 
plied to  the  other  charge  contained  in  this  paragraph.  The 
demurrer  was  not  limited  to  a  single  set  of  words,  but  was  gen- 
eral, and,  therefore,  if  either  set  was  sufficient,  it  was  prop- 
erty overruled.  The  second  set  was  actionable  per  «e,  and  it 
was  immaterial  whether  the  appellee  was  a  married  or  an  un- 
married woman.  The  demurrer  to  the  second  paragraph  was 
also  properly  overruled. 

The  appellant  insists  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  because  the  evidence  was  not  suffi- 
cient to  sustain  it,  and  we  concur  with  him  in  this  conclusion. 
The  evidence  for  the  appellee,  to  prove  the  speaking  of  the 
words,  is  very  brief,  and  is  as  follows  : 

James  Hutchinson,  the  defendant,  testified :  "My  name 
is  James  Hutchinson,  and  I  am  the  defendant  in  this  cause 
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now  on  trial ;  I  did  not  tell  Wright  and  Seller  anjrthing' 
about  the  plaintiff  in  this  suit ;  I  was  subpoenaed  as  a  witness^ 
on  the  trial  of  the  case  of' this  plaintiff  against  Samuel  G» 
Invin  and  Mary  J.  Irwin,  in  this  court,  and  on  the  morning: 
of  the  day  of  the  trial  I  was  in  the  law  office  of  Wright  and 
Seller,  and  they  asked  me  what  my  evidence  would  be,  and 
I  refused  to  tell  them ;  I  was  a  witness  and  testified  on  the: 
trial  of  the  cause  just  mentioned,  between  this  plaintiff  and 
the  Ii*wins,  for  slander ;  on  the  trial  of  that  cause  I  testified 
that" — and  then  follows  almost  literally  the  language  im* 
puted  to  him  in  the  first  paragraph  of  the  complaint,  whick 
it  is  unnecessary  to  repeat. 

On  cross-examination,  he  said  :  ** After  the  Irwins  were 
sued  by  this  plaintiff,  one  of  them.  Dr.  Samuel  6.  Irwin^ 
came  to  me  and  wanted  to  know  what  I  knew  about  her ;  I  re- 
fused to  tell  him  anything  about  what  I  had  seen  or  what  I 
knew,  and  I  never  did  tell  Dr.  Irwin,  or  any  one  else,  what  I 
had  seen  until  I  testified  as  a  witness  in  that  case  in  court ;  I 
live  in  this  county,  and  was  regularly  served  by  subpoena  to  be 
present  as  a  witness  on  the  trial  of  that  cause,  on  behalf  of 
defendants ;  my  testimony  on  that  trial  was  true ;  I  saw  the 
plaintiff  and  Oscar  Davis  just  as  I  described  in  my  testimony." 

John  Canine  testified  :  ''My  name  is  John  Canine,  and  t 
live  in  this  city ;  I  know  the  paii:ies  to  this  suit ;  during  the 
progress  of  the  trial  of  the  cm^e  of  this  plaintiff  against  the 
Irwins  I  was  here,  and  one  day  was  standing  down  on  the 
front  steps  of  the  court-house,  after  Hutchinson  had  testified^ 
and  I  asked  him  if  he  was  certain  that  she  is  the  woman  you 
saw  out  in  the  woods,  and  he  said,  'Yes ;  I  am  certain.'  " 

On  cross-examination,  he  said  the  convei*sation  was  a  cas» 
ual  one  of  his  own  seeking,  and  the  reason  he  made  the  in- 
quiry was,  that  he  had  been  waiting  upon  the  plaintiff. 

Samuel  G.  Irwin  testified  that  the  plaintiff  had  sued  him 
and  his  wife  for  slander ;  that  it  was  a  different  thing  from 
the  act  testified  to  by  the  defendant ;  that  he  learned  from 
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others  that  the  defendant  would  nfake  a  good  witness  for 
him,  and  that  he  went  to  see  him  about  it ;  but  he  refused 
to  tell  him  anything  about  what  he  had  seen  or  knew ;  that- 
he  became  satisfied,  from  his  manner  and  from  some  remarks, 
that  he  knew  something  about  it,  and  he  said :  <^I  had  him  reg- 
ularly served  with  a  subpoena  as  a  witness  for  myself  and  my 
wife  in  that  suit.  He  was  sworn  and  testified  as  a  witness ;  I 
heard  his  evidence  on  that  trial ;  he  said" — ^and  then  follows- 
the  language  set  out  in  the  first  paragraph  of  the  complaint.. 

On  cross-examination,  he  said  :  ''At  the  time  I  first  went: 
to  Hutchinson  to  see  what  he  knew,  my  case  was  pending  m. 
this  court,  and  I  was  hunting  up  evidence  for  the  trial ;  I 
had  two  or  three  talks  with  Hutchinson,  and  tried  very  hard 
to  get  him  to  tell  me  what  he  knew,  but  he  refused  abso- 
lutely to  tell  me  anything  about  it,  and  I  determined  to  take 
the  risk  of  using  him  any  way ;  I  had  him  regularly  sub— 
poenaed  and  required  his  attendance  as  a  witness ;  I  heard 
his  statement  for  the  first  time  when  he  testified  as  a  sworn 
witness  upon  the  stand." 

The  appellee  testified  that  in  September,  1876,  she  was  at^ 
her  home,  about  twenty  miles  distant  from  the  woods  where- 
appellant  testified  that  he  had  seen  her  and  Davis.  This- 
was  all  the  evidence  given  in  chief,  and  all  tending  to  sup-^ 
port  the  charge.  Was  it  sufficient?  We  think  not.  It  will 
be  observed  that  there  was  none  at  all  to  prove  the  speaking 
of  the  second  set  of  words  set  out  in  the  second  paragraph 
of  the  complaint.  The  testimony  of  the  appellant  and  of 
Samuel  G.  Irwin,  the  only  witnesses  who  testified  as  to  the 
speaking  of  the  words,  show  that  they  were  spoken  as  a  wit- 
ness, upon  the  trial  of  a  cause,  brought  by  appellee  against- 
Irwin  and  wife  for  slander,  and  appellant  claims  that  this- 
communication  is  absolutely  privileged.  The  rule  on  this- 
question  is  thus  stated  in  Townshend  on  Libel  and  Slander, 
section  223:  ''The  due  administration  of  justice  requires- 
that  a  witness  should  speak,  according  to  his  belief,  the. 
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Irathy  the  whole  truth,  aiid  nothing  bat  the  trath,  withoat 
regard  to  the  conseqaences  ;  and  he  should  be  encouraged  to 
•do  this  by  the  consciousness  that,  except  for  any  wilfully 
false  statement,  which  is  perjury,  no  matter  that  his  testi- 
mony may  in  fact  be  untrue,  or  that  loss  to  another  ensues 
by  reason  of  his  testimony,  no  action  for  slander  can  be  nlaiti- 
vtained  against  him."  This  is  a  coiTect  statement  of  the  law 
upon  this  subject.  1  Hilliard  Torts,  p.  322  •  Cooley  Torts,  p. 
210  ;  Calkins  v.  Summer j  13  Wis.  193  ;  Nehon  v.  iZofte,  6 
31ackf .  204  ;  Ghwe  v.  Brandenburg,  7  Blackf .  234.  The  rule, 
liowever,  assumes  that  the  witness  will  not  abuse  his  privilege 
l>y  making  statements  which  are  impertinent  and  immaterial, 
and  which  are  not  in  fact,  nor  does  he  believe  them  to  be,  re- 
.^onsive  to  questions  propounded  to  him.  All  statements  of 
•a  witness,  as  a  general  rule,  are  absolutely  privileged.  Those 
that  are  not  are  presumptively  so,  and,  therefore,  before  a 
witness  can  be  held  liable  for  the  latter  this  presumption  must 
l)e  overcome  by  showing  affirmatively  that  such  statements 
were  false  and  malicious.  When  this  is  done,  the  protection 
of  the  law  is  withdrawn,  and  he  is  liable  precisely  as  though 
4such  statements  were  not  made  in  a  judicial  proceeding.  As 
:all  the  statements  of  a  witness,  as  a  general  rule,  are  abso- 
lutely privileged,  all  are  presumed  to  be  so,  and,  therefore, 
^here  nothing  is  shown,  except  that  the  statement  was  made 
-as  a  witness  in  a  judicial  proceeding,  such  statement  must 
be  regarded  as  absolutely  privileged.  Before  it  can  be  otheiv 
wise  treated,  it  must  affirmatively  appear  that  it  is  not  within 
the  general  rule. 

Applying  these  principles  to  the  statement  in  question,  it 
is  obvious  that  the  appellant  incurred  no  civil  liability  in 
making  it.  It  is  shown  that  he  was  subpoenaed  as  a  witness 
in  an  action  for  slander ;  that,  in  obedience  to  the  process 
of  the  court,  be  attended  and  testified  as  a  witness  upon  the 
irial,  and  as  a  witness  made  the  statement.  This  is  all.  It 
is  not  shown  that  his  statement  was  impertinent  and  immit- 
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terial,  or  that  it  was  not  responsive,  or  that  he  wandered 
from  the  case  to  gratuitously  make  the  statement.  In  shorty 
nothing  appears  to  indicate  that  the  statement  was  not  rele- 
vant, that  it  was  not  responsive,  and  that  it  was  not  made 
in  the  faithful  discharge  of  his  duty  as  a  witness.  Under 
these  circumstances,  the  statement  falls  within  the  general 
rule,  and  is  absolutely  privileged.  Again,  if  it  were  not,  it- 
would  be  presumed  to  be,  and  before  a  recoveiy  could  be 
had  malice  must  be  shown.     Cooley  Torts,  21 1« 

Th^re  was  no  evidence  whatever  of  any  malice  in  making- 
the  statement,  and  without  it  there  could  be  no  recovery, 
even  if  the  statement  should  not  be  regarded  as  absolutely 
privileged. 

The  appellee  concedes  that  this  statement  is  within  the 
rule  exempting  the  appellant  from  liability,  but  insists  that 
the  rule  is  an  unwise  one,  not  founded  in  reason,  and  ought; 
to  be  disregarded.  We  think  otherwise,  and,  although  re-- 
quested,  do  not  feel  like  reviewing  the  authorities  that  sus- 
tain it,  nor  stating  the  reasons  that  support  it. 

The  ap][>ellee  also  insists  that  the  statement  made  to  John- 
Canine  is  sufficient  to  support  the  verdict.  We  do  not  think 
so.  The  inquiry  made  by  Canine  of  appellant  was :  "Are 
you  certain  that  she  is  the  woman  you  saw  out  in  the 
woods?"  His  answer  was:  *«I  am  certain.'*  Assuming- 
that  the  inquiry  was  al>out  the  appellee,  the  answer  was 
not  slanderous.  Standing  alone,  it  was  not  actionable,  nor 
did  it  prove  any  set  of  words  declared  upon.  It  could  not 
be  aided  by  the  statement  of  appellant,  made  as  a  witness. 
Such  statement,  as  we  have  shown,  was  privileged,  and  cre- 
ated no  liability — none  as  a  substantive  cause  of  action — nor 
could  it  be  used  or  considered  for  any  purpose  whatever. 
Without  this  statement,  the  answer  to  Canine  proved  no- 
thing, and,  as  there  was  no  other  evidence  tending  to  prove 
the  speaking  of  the  words,  the  evidence  was  insufficient  to 
support  the  vei^ict.  We  are  not  unmipdf  ul  of  the  rule,  that 
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this  court  will  not  disturb  a  verdict  when  there  is  any  evi- 

-dence  tending  to  support  it,  but  this  rule  does  not  apply  to 

. a  case  where  there  is  an  entire  failure  of  proof.    2  G.  &  H. ,  p. 

116,  sec.  96  ;  The  Jeffei*8onviUe^  e^c,  i?.  i?.  Co.  v.  Worlandj 

50  Ind.  339. 

For  these  reasons,  we  think,  the  judgment  should  be  re- 
versed. 

Per  Curiam.— It  is  therefore  ordered,  upon  the  foregoing 
•opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
reversed,  at  the  costs  of  the  appellee,  with  instructions  to 
irant  a  new  trial. 
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<C!ribiinal  JjKW »—I>isturbUig  Btligious  Meeting.— Affidavit,^ Statute  C<m» 
9tnted* — An  affidavit  in  a  prosecution  for  disturbing  a  religious  meeting, 
under  tlie  act  of  Marcli  3d,  1859,  2  R.  S.  1S7G,  p.  472,  must  allege,  and  it 
must  he  proved  upon  the  trial,  tliat  tlie  meeting  disturbed  was  a  col- 
lection of  inhabitants  of  this  State. 

:SAMi&.^Sv2dence,— Verdict. — Where,  on  the  trial  in  such  a  prosecution, 
no  evidence  was  offered  either  proving  or  tending  to  pix)ve  that  the 
meeting  was  composed  of  inhabitants  of  this  State,  either  in  whole  or 
in  part,  a  verdict  of  conviction  is  not  sustained  by  sufficient  evidence. 

From  the  Pike  Circuit  Court. 

U.  A.  Ely  and  C.  H.  Burton^  for  appellant. 
D.  P.  Baldmn^  Attorney  General,  A.  H.  Taylor^  Prose- 
•cuting  Attorney,  F.  B.  Posey  and Wilson^  for  the  State. 

NiBLACK,  J. — ^This  was  a  prosecution  commenced  before 
•a  justice  of  the  peace. 

The  affidavit  charged  the  appellant,  Stephen  Cooper,  with 
laving,  on  the  8th  day  of  Jaiuuir}',  A.  D.  1881,  atthecoun- 
ty  of  Pike,  in  this  State,  unlawfully  inten*upted,  molested 
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^nd  disturbed  a  certain  collection  of  divers  inhabitants  of  the 
State  of  Indiana,  met  together  for  religious  worship,  by  then 
^and  there  talking  loudly,  laughing,  cursing  and  swearing. 

The  appellant  was  convicted  before  the  justice,  and  he  ap- 
pealed to  the  circuit  court,  where  a  jury  found  him  guilty  as 
'Charged  in  the  affidavit.  After  denying  a  motion  for  a  new 
ixial,  that  court  rendered  judgment  upon  the  verdict. 

So  much  of  the  act  upon  which  this  prosecution  is  based 
as  relates  to  the  particular  offence  charged  substantially  pro- 
^des  that  any  person  who,  being  the  owner  or  proprietor 
of  any  real  property  within  one  mile  of  any  collection  of  any 
inhabitants  of  this  State,  met  together  for  worship,  shall  rent 
or  permit  the  same  to  be  used  for  any  of  certain  prohibited 
purposes,  or  *<who  shall,  by  any  loud  and  unnecessary  talk- 
ing or  hollowing  or  by  any  threatening,  abusive,  profane,  or 
obscene  language  or  violent  actions,  or  by  any  other  rude 
l>ehavior,  interrupt,  molest  or  disturb  such  religious  meeting, 
^  *  *  or  any  person  present  thereat,  or  going  to  or  return- 
ing therefrom,  ♦  •  ♦  shall  be  fined  in  any  sum  not  more 
"than  twenty-five  dollars  nor  less  than  five  dollars."  Act  of 
March  3d,  1859,  2  R.  S.  1876,  p.  472. 

It  will  thus  be  seen  that,  by  inadvertence  or  ^rom  some 
unexplained  motive  of  public  policy,  this  act  only  extends 
its  protection  to  collections  of  persons  met  together  for  re- 
ligious worship,  when  such  collections  are  composed,  to  a 
-substantial  extent  at  least,  of  inhabitants  of  this  State. 

The  affidavit  in  this  case  seems  to  have  been  framed  upon 
Ihat  theory,  as  it  alleged  that  the  meeting  disturbed  consis- 
ted of  divers  inhabitants  of  this  State.  That  allegation  was 
thus  recognized  as  being,  as  it  was  in  fact,  material  to  the 
sufficiency  of  the  affidavit  under  the  statute  above  referred 
-to.  It  was,  therefore,  incumbent  upon  the  State  to  prove 
that  the  meeting  alleged  to  have  been  disturbed  was  a  col- 
lection of  inhabitants  of  the  State  of  Indiana.  Moore's  Crim- 
inal  Law,  sec.  684. 
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There  was  no  evidence  upon  the  trial  either  proving,  or 
tending  to  prove,  that  the  meeting  was  composed  of  such  in- 
habitants, either  in  whole  or  in  part.  Upon  that  branch  of 
the  case  no  evidence  of  any  kind  was  presented.  The  ver- 
dict was  consequently  not  sustained  by  sufficient  evidence^ 
and  a  new  trial  ought  to  have  been  granted. 

As  the  judgment  must  at  all  events  be  reversed,  we  have^ 
not  carefully  considered  some  other  questions  discussed  by 
Counsel. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a. 
new  trial. 


•  m* 
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PBOMI880BY  NOTE.-^Bight  of  Holder  to  ColUct.^The  possession  of  a  prom- 
issory note  by  a  reputable  person,  other  than  the  payee,  \&  prima  fade 
evidence  of  the  authority  of  such  person  to  collect  it,  whether  it  is  en* 
dorsed  by  the  payee  in  writing  or  not. 

Same. — Emdence.—Presumptioiu^Practice, — Where  the  evidence  for  and 
against  the  authority  of  the  holder  of  a  promissory  note  to  receive  pay- 
ment is  equally  balanced,  the  presumption  arising  from  the  possession 
thereof  is  sufScient  to  furnish  a  preponderance  in  favor  of  the  authority 
of  such  holder  to  receive  payment. 

Pbactice.— O&jectioiM  to  Ifiterrogatories.-^Bitl  of  Exeq^na. —Supreme- 
Court.— Objections  to  an  interrogatory  propounded  by  the  court  to  a. 
jury  must  first  be  presented  to  the  trial  court,  and  its  ruling  preserved 
by  a  bill  of  exceptions,  in  order  to  make  such  objections  available  Ia 
the  Supreme  Court. 

SxyiK.— Improper  ArgumerU  of  Counsel. — Change  of  Vefws.^ln$tirwcHon. — 
Presumption.— VHiere,  on  the  trial  of  a  cause  on  a  change  of  venue  from 
another  county,  that  fact  is  alluded  to  by  counsel  in  the  argument  U> 
the  jury,  it  is  not  error  for  the  court  to  instruct  the  jury  that  such  al- 
lusion was  improper ;  and  where  the  record  on  appeal  does  not  disclose 
what  was  said  by  counsel,  nor  who  said  it,  the  Supreme  Court  can  not 
presume  that  what  was  said  was  said  by  appellant's  counsel,  or  waft 
properly  said  by  them,  or  that  the  appellant  was  injured  ^by  such  in- 
struction. ' 
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Married  Woman. — Separate  Property, — Consent  to  Dransfer. — Instruc- 
tion,— Husband  and  Wife. — Upon  the  trial  of  an  action  by  a  married 
woman  to  foreclose  a  mortgage  executed  to  her,  in  which  the  question 
arose  as  to  whetlier  she  had  agreed  or  consented  to  a  transfer  of  the 
notes  secured  thereby  to  a  creditor  of  her  husband,  to  whom  the  payee 
alleged  he  had  paid  the  notes,  the  court  instructed  the  jury  that  a  mar- 
ried woman  '*can  not  be  divested  and  deprived  of  her  notes  or  other 
pi*operty  by  her  husband  or  any  one  else,  without  her  agreement  and 
consent/' 

Held^  that  *'or"  and  not  '"and"  should  have  connected  the  words  "agree- 
ment--  and  '^consent'*  in  such  instruction. 

SAME.— Consent  of  Husband  to  Transfer  of  Wife^s  Personal  Property , — Case 
Distinguished.— Friov  to  the  act  of  March  25th,  1879,  Acts  1879,  p.  160^ 
under  Jthe  law  in  this  State,  a  married  woman  could  not  transfer  her  sep- 
arate personal  propeity  except  by  the  consent  of  her  husband*  but  it 
was  not  necessary  that  such  transfer  should  be  by  deed  in  which  the 
husband  should  join;  and,  when  the  consent  of  the  husband  was  ob» 
tained,  it  was  not  material  how  such  consent  was  evidenced.  The 
American  Ins,  Co.  v.  Avery,  60  Ind.  566,  distinguished. 

From  the  Spencer  Circuit  Court. 

C  H.  Mason^  S.  B.  HatfieUy  G.  L.  Reinhard,  W.  L^ 
ZfUmb,  C.  Worral  and Meyers^  for  appellants. 

C.  A.  DeBruler^  E.  R.  Hatfield  and  W.  Henning^  for 
appellee. 

BE8T9  C. — ^This  action  was  brought  by  the  appellee  to  fore* 
close  a  mortgage  made  by  the  appellants  to  her  to  secure 
the  payment  of  two  notes,  one  of  $300  and  the  other  of  $400^ 
both  of  which  had  matured  when  the  suit  was  commenced* 

The  appellants  answered : 

1st.  Payment  generally. 

2d.  That  the  appellee,  with  the  consent  of  her  husband,, 
delivered  the  notes  for  collection  to  one  James  Casey,  to 
whom  they  paid  them. 

3d.  That  Stephen  Claycomb,  the  husband  of  the  appellee^ 

was  indebted  to  the  firm  of  Reynolds  &  Casey  in  the  sum  of 

$777.25,  and  was,with  the  appellee  and  their  family,  about  to 

remove  from  this  State  to  Arkansas  ;  that,  to  secure  the  pay- 
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ment  of  this  debt,  Bey nolds  &  Casey  threatened  to  attach  their 
goods,  and,  to  avoid  this,  the  appellee,  with  the  consent  of 
her  husband,  delivered  the  notes  to  Reynolds  &  Casey,  with 
authority  to  collect  the  same  and  apply  the  proceeds  in  pay- 
ment of  their  claim ;  that  while  they  thus  held  the  notes  the 
appellants  paid  them. 

4th.  That  the  appellee,  with  the  consent  of  her  husband, 
transferred,  by  delivery,  the  notes  to  the  firm  of  Reynolds 
&  Casey,  to  whom  the  appellants  paid  them  while  they  so 
held  them. 

The  appellee  replied  in  denial. 

The  issues  thus  formed  were  twice  submitted  to  a  jury  in 
Perry  county,  each  of  which  disagreed.  The  venue  was  then 
changed  to  Spencer  county,  the  issues  again  submitted  to  a 
jury,  and  a  verdict  returned  for  the  appellee  for  $774.90. 
A  motion  by  appellants  for  a  new  trial,  upon  written  reasons 
filed,  was  overruled,  an  exception  reserved,  and  a  judgment 
entered  upon  the  verdict.  From  this  judgment  the  appel- 
lants appeal,  and  assign  as  error  the  order  of  the  court  in 
overruling  their' motion  for  a  new  trial. 

The  evidence  is  in  the  record,  and  tends  to  show  that  the 
appellants  paid  the  notes  to  Reynolds  &  Casey,  to  whom 
the  husband  of  the  appellee,  without  her  indorsement,  had 
transferred  them  as  security  for  the  payment  of  his  debt  to 
them.  Such  payment  was  made  to  them  while  they  had 
possession  of  the  notes,  and  the  principal  question  of  fact 
was,  whether  the  appellee  had  authorized  her  husband  to 
make  such  transfer.  If  she  had,  the  payment  of  the  notes 
by  the  appellants  to  Reynolds  &  Casey,  while  they  thus 
held  them,  would  extinguish  them,  and  constitute  a  complete 
bar  to  the  suit.  There  was  testimony  tending  to  show  that  she 
had  either  authorized  or  consented  to  such  transfer,  and  testi- 
mony also  tendinor  to  show  that  she  had  done  neither.  With 
this  evidence  before  the  jury,  the  court  was  requested  by  the 
appellants,  at  the  proper  time,  to  instruct  them  as  follows : 
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**The  possession  of  notes  in  the  bands  of  reputable  persons, 
other  than  the  payee,  is  ptntna  facie  evidence  of  the  author- 
ity of  such  person  or  persons  to  collect  the  same,  whether 
the  said  notes  are  indorsed  by  the  payee  in  writing  or  not." 

This  instruction  is  a  correct  statement  of  the  law  upon  the 
subject,  was  applicable  to  the  case  made,  and  should,  there- 
fore, have  been  given.  The  disputed  question  of  fact  was 
the  authority  of  Reynolds  &  Casey  to  receive  payment  of 
the  notes.  This  the  appellants  asserted,  and  this  the  ap- 
pellee denied.  To  establish  the  defence,  it  was  necessary 
for  the  appellants  to  prove  it,  but  this  they  might  have  done, 
in  the  absence  of  other  evidence,  by  simply  showing  that 
Reynolds  &  Casey  had  possession  of  the  notes  when  they 
paid  them.  Possession  of  the  notes,  ^?Wwia/acfe,  entitled 
them  to  the  money.  Bush  v.  Seaton^  4  Ind.  522 ;  Tarn 
T.  Shaw,  10  Ind.  469;  Kimball  \.  Whitney,  15  Ind.  280; 
Mahon  v.  Sawyer,  18  Ind.  73. 

There  was,  however,  other  evidence  for  and  against  the 
ttnthority  of  Reynolds  &  Casey  to  receive  payment  of  the 
notes,  but  with  this  evidence  the  appellants  were  entitled  to 
the  benefit  of  such  presumption  as  the  possession  of  the  notes 
by  Reynolds  &  Casey  raised .  If  the  evidence  for  and  against 
the  alleged  authority  of  Reynolds  &  Casey,  aside  from  the 
possession  of  the  notes,  was  equally  balanced,  the  presump- 
tion of  such  authority  arising  from  the  possession  of  the 
notes  was  sufficient  to  furnish  a  preponderance  in  favor  of 
appellants,  though  the  burthen  was  upon  them,  and  therefore 
they  were  entitled  to  have  the  fury  instructed  as  requested. 

The  appellee's  counsel  insist  there  is  no  error  in  refusing 
to  give  this  instruction,  for  the  reason  that  the  same  point  is 
covered  by  other  instructions,  but  they  do  not  point  out  any 
other  instruction  that  covers  this  point,  and,  after  a  careful 
examination  of  all  the  instructions  given,  we  are  unable  to 
iind  one  upon  this  subject. 

The  appellant  complains  of  an  interrogatory  propounded 
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by  the  court,  asking  the  jury  whether  the  appellee  **agreed 
and  consented"  that  her  husband  should  turn  over  the  notea 
in  suit  to  Reynolds  &  Casey  as  collateral  security  for  the 
payment  of  his  debt  to  them.  In  the  language  of  the  record,, 
the  appellants  ''excepted  to  the  giving  of  this  interrogatory,*' 
without  objecting  to  its  form  or  its  pertinency,  and  all  ob- 
jections urged  are  made  for  the  first  time  in  this  court.  This- 
can  not  be  done.  Such  objections  must  be  presented  to  the 
lower  court,  and  its  ruling  preserved  by  bill  of  exceptions, 
in  order  to  make  them  available  here.  Again,  as  the  gen- 
eral verdict  was  for  the  appellee,  and  no  ruling  was  made 
upon  the  answer  to  the  interrogatory,  we  are  unable  to  per- 
ceive how  it  could  have  injured  the  appellants. 

They  also  claim  that  the  court  prejudiced  their  case  by 
instructing  the  jury  as  follows : 

*'It  has  been  alluded  to  in  argument  that  this  case  ha& 
been  brought  by  change  of  venue  from  Perry  county.  This 
is  all  improper.  That  is  not  the  question  you  are  sworn  to 
try.  You  are  sworn  to  well  and  truly  try  the  issues  joined 
in  this  case  between  these  parties,  according  to  law  and  evi- 
dence, and  a  true  verdict  give  thereon." 

The  record  does  not  disclose  what  was  said  to  the  jury,, 
nor  who  said  it,  and,  therefore,  this  couit  can  not  presume 
that  what  was  said  was  said  by  the  appellants,  or  was  prop- 
erly said  by  them,  or  that  they  were  injured  by  an  instruc- 
tion that  seems  to  us  to  have  been  eminently  proper  if 
anything  at  all  was  said  upon  the  subject. 

The  court  said  in  the  latter  clause  of  the  eighth  instruc- 
tion, that  a  married  woman  ''can  not  be  divested  and  deprived 
of  her  notes  or  other  property  by  her  husband  or  any  one 
else,  without  her  agreement  and  consent." 

The  objection  urged  to  this  instruction  is  that  "or"  and  not 
^•and"  should  have  connected  the  words  "agreement'-  and 
"consent,"  and  we  are  of  opinion  that  the  instruction,  as  ap- 
plicable to  the  facts  in  this  case,  is  subject  to  this  criticism* 
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Some  other  rulings  are  discussed  by  the  appellants,  but,  as 
none  of  them  will  necessarily  arise  upon  another  trial,  they 
Trill  not  be  considered. 

The  appellee  insists  that  a  married  woman  in  this  State  can 
Bot  transfer  her  personal  property  except  by  deed,  in  which 
Jier  husband  shall  join,  and  as  no  such  transfer  was  made  in 
this  case,  the  judgment  should,  therefore,  be  affirmed. 

This  conclusion  is  reached  by  assuming  that,  since  a  mar- 
ried woman  can  not  encumber  or  convey  her  lands  "except 
by  deed,  in  which  her  husband  shall  join,"  and  since  her  per- 
sonal property,  '*held  by  her  at  the  time  of  her  marriage, 
OT  acquired  during  coverture  by  descent,  devise,  or  gift,*'  re- 
mains her  property  "to  the  same  extent  and  under  the  same 
Tales  as  her  real  estate,''  therefore  she  can  not  transfer  it 
•**except  by  deed,  in  which  her  husband  shall  join." 

In  this  we  do  not  concur.  The  lands  of  a  mairied  woman 
:^ute  hers  by  statute,  as  fully  as  if  she  were  unmarried,  and 
-so  is  her  personal  property,  held  or  acquired  as  prescribed 
"by  the  statute.  Both  are  hers  absolutely.  She  can  not, 
bowever,  encumber  or  convey  the  former  without  her  hus- 
band's consent,  and  as  she  holds  the  latter  "under  the  same 
Tales"  as  the  former,  a  reasonable  construction  of  the  statute 
^n  prohibit  her  from  encumbering  or  conveying  the  latter 
-without  her  husband's  consent.  Her  ownership  of  both  is 
^absolute,  but  there  is  a  limitation  upon  her  power  of  dis- 
position. This  limitation  is  the  consent  of  the  husband, 
l^ith  it  her  right  to  encumber  or  convey  either  is  as  ample 
4iBd  complete  as  though  she  were  unmarried.  Here  the 
■analogy  ceases.  When  the  consent  is  obtained,  how  shall 
it  be  evidenced?  In  encumbering  or  conveying  real  estate 
by  deed,  the  statute  is  explicit,  and  needs  no  construction. 
If  a  reason  were  wanted,  however,  for  the  rule  prescribed 
by  the  statute,  it  will  be  found  in  the  fact  that  the  appro- 
priate method  of  conveying  the  husband's  contingent  inter- 
est in  the  lands  of  the  wife,  and  of  preserving  the  evidence 
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of  the  title,  is  by  deed.  The  statute,  however,  does  not  in 
terms  require  the  personal  property  of  the  wife  to  be  trans- 
ferred by  deed,  nor  do  we  think  it  should  receive  such  con- 
struction.  The  husband's  consent  is  the  only  limitation  im- 
posed, and,  when  it  is  obtained,  it  is  immaterial  how  evi- 
denced. The  profits  of  her  real  estate  and  her  personal  prop- 
erty, acquired  as  above,  remain  her  separate  estate,  which 
she  may,  with  the  consent  of  her  husband,  dispose  of  at 
pleasure,  and  to  construe  the  statute  so  as  to  require  the- 
sale  of  the  profits  of  her  lands,  such  as  apples,  peaches,, 
pears,  hay,  grain,  and  other  personal  property  owned  by  her,, 
to  be  by  deed,  in  which  the  husband  shall  join,  would  be 
practically  placing  an  additional  limitation  upon  her  power 
of  disposition,  and  would  render  the  transfer  of  such  prop- 
erty so  inconvenient  as  to  greatly  diminish  its  value.  In* 
the  case  of  Collier  v.  Connelly,  15  Ind.  141,  which  was  a 
suit  upon  a  note  by  the  assignee  of  a  married  wonian^ 
whose  husband  had  not  indorsed  the  note,  but  who  was  pres- 
ent and  consented  to  such  assignment,  the  question  arose^ 
whether  his  consent  could  be  shown  otherwise  than  by  aa* 
indorsement  of  the  note,  and  it  was  held  that  it  could,  and 
that  such  an  assignment  was  valid.  This  case  was  cited  and 
approved  in  Moreau  v.  Branson,  37  Ind.  195  ;  and  in  Baker- 
V.  Armstrong,  57  Ind.  189,  it  was  held  that  a  married  woman, 
with  the  consent  of  her  husband,  could  make  an  equitable 
assignment  of  a  note  and  mortgage.  This  has  been  the  rule- 
for  more  than  twenty  years,  and  we  know  of  no  good  reasonr 
to  depart  from  it.  Nor  is  there  anything  in  the  case  of  The^ 
American  Ins.  Co.  of  Chicago  v.  Avery,  60  Ind.  566,  jn 
conflict  with  this  conclusion.  It  was  there  said  that  a  mar- 
ried woman  has  no  power  to  encumber  or  convey  her  "sep- 
arate estate"  except  by  deed  in  which  her  husband  shall  join* 
The  question  in  that  case  was  whether  the  appellee  had  en- 
cumbered her  real  estate,  and  the  court,  in  using  the  phrase- 
<* separate  estate,"  was  speaking  of  her  real,  and  not  of  her 
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personal  property,  and,  therefore,  that  case  can  not  be  con- 
stmed  as  holding  that  a  married  woman  can  not  encumber 
or  convey  her  pei*sonal  property,  except  by  deed,  etc.,  as 
the  appellee  insists.  Since  the  act  of  March  25th,  1879,  a 
married  woman  may  convey  her  separate  personal  estate  as 
if  she  were  sole ;  but  this  statute  does  not  apply,  as  this 
transaction  occurred  before  its  passage. 

For  the  failure  of  the  court  to  instruct  as  requested  by 
the  appellants,  we  think  the  case  should  be  reversed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things, 
reversed,  with  directions  to  grant  a  new  trial,  at  the  costs 
of  the  appellee. 
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Sfeciai*  Verdict.— Venire  de  Novo, -^Practice.'— A  special  Terdlct  \b  not 
go  imperfect  as  to  require  the  issue  of  a  venire  de  novo,  simply  because 
it  fails  to  find  either  for  or  against  all  of  the  facts  put  in  issue  by  the 
pleadings. 

Save. — Evidence, — Presumption. —Finding, — ^The  Supreme  Court  will  as- 
sume, in  the  absence  of  the  evidence,  that  the  special  verdict  contained 
aU  the  facts  proved,  and  that  the  trial  court  properly  overruled  amotion 
for  a  venire  de  novo  for  the  reason  that  the  special  verdict  contained  the 
finding  of  the  jury  upon  all  the  facts  which  had  been  proved. 

Save. — Judgment, — Where  a  special  verdict  is  sufficient  and  free  from 
objection,  the  rulings  and  judgment  of  the  court  thereon,  which  follow 
the  verdict,  will  be  sufficient  and  free  from  objection. 

From  the  Shelby  Circuit  Court. 

'    A.  Blair,  E.  P.  Ferris,  W.  W.  Spencer  mA  J.  S.  Ferris, 
for  appellant. 

T.  JB.  Adams  and  X.  T.  Michener,  for  appellees. 
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HowK,  J. — ^This  was  a  suit  by  the  appellant,  GreenvUle 
Wilson,  to  petpetually  enjoin  the  appellee  Albert  McCorkle, 
then  the  sheriff  of  Shelby  county,  from  selling  appellant's 
property,  on  a  certain  execution  issued  to  the  sheriff  on  a 
certain  judgment,  rendered  in  and  by  the  court  of  common 
pleas  of  said  county,  on  the  19th  day- of  March,  1867,  in 
favor  of  the  appellee  Hamilton,  and  against  *the  appellant, 
for  the  sum  of  $6,686.65,  and  costs  of  suit,  and  to  compel 
the  said  Hamilton  to  credit  said  judgment  with  the  sums 
paid  thereon,  and  to  receive  the  amount  actually  due  on  the 
judgment  from  the  appellant.  The  substance  of  the  appel- 
lant's complaint  was,  that  he  had  paid,  at  divers  times  and 
places,  divers  large  sums  of  money  on  said  judgment  to 
the  appellee  Hamilton,  and  his  attorney,  which  had  not 
been  credited  on  the  said  judgment ;  that  on  the  20th  day 
of  December,  1876,  and  before  the  commencement  of  this 
suit,  the  appellant  tendered  to  said  Hamilton,  and  brought 
into  court  for  his  use,  the  sum  of  three  thousand  dollars,  as 
the  balance  then  due  on  the  judgment,  but  that  said  sum  was 
then  and  there  refused  by  said  Hamilton  ;  that  the  appellant 
demanded  of  said  Hamilton  a  receipt  in  full  of  the  satisfac- 
tion of  said  judgment,  and  that  he  refused  to  receipt  said  judg- 
ment, and  had  received  said  three  thousand  dollars,  and  had 
wholly  failed,  refused  and  neglected  to  receipt  the  docket 
for  any  of  the  payments  made  by  the  appellant  to  him  on 
said  judgment,  except  one   of    $500    made  January   9th, 

1873  ;  and  that,  on  the day  of ,  1873,  the  said 

Hamilton  procured  the  issue  of  an  execution,  and  paused  the 
same  to  be  placed  in  the  hands  of  his  co-appellee  McCorkle, 
then  the  sheriff  of  said  county,  commanding  him  to  levy  on 
said  judgment,  of  the  appellant's  property,  the  sum  of  $10,- 
000,  which  was  $7,000  in  excess  of  what  the  appellant  owed 
said  Hamilton.  Subsequently,  the  appellant  filed  a  second' 
paragraph  of  complaint,  alleging  substantially  the  same  facts 
as  in  the  first  paragraph,  and  prajdng  for  the  same  relief. 
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The  appellees  jointly  answered  by  a  general  denial  of  the 
complaint. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was  re- 
turned into  court,  in  the  words  and  figures  following,  to  wit : 
"We,  the  jury,  find  for  the  plaintiff,  and  that  he  is  enti- 
tled to  the  following  credits  upon  judgment  in  suit,  at  the 
following  dates,  to  wit : 

$1,000.00,  paid  May  18th,  1867 ; 

$    500.00,  paid  January  2d,  1868  ; 

$    400.00,  paid  March  6th,  1868  ; 

$    259.00,  paid  June  22d,  1868  ; 

I      78.50,  paid  on  account,  December  20th,  1876 ; 

$    300.00,  paid  to  defendant,  January  26th,  1869  ; 

$    300.00,  paid  to  defendant,  January  26th,  1870. 

(Signed)  ** Martin  Snipp,  Foreman.'* 
Thereupon  the  appellant  moved  the  court  for  a  venire  de 
novOf  which  motion  was  overruled,  and  to  this  ruling  he  ex- 
cepted. He  then  moved  the  court  for  a  satisfaction  of  the 
judgment  in  controversy,  on  the  verdict  of  the  jury,  except 
the  sum  of  $3,000  and  interest  from  the  18th  day  of  January, 
1877,  the  date  of  the  commencement  of  this  action  ;  which 
motion  was  also  overruled,  and  his  exception  was  duly  saved 
to  this  decision.  On  motion  of  the  appellee  Hamilton,  the 
court  then  ordered  and  adjudged  that  an  execution  or  order 
of  sale  be  issued  and  delivered  to  the  sheriff  of  said  county, 
on  the  judgment  described  in  the  complaint,  and  that  the 
clerk  endorse  on  said  writ  **the  dates  and  amounts  of  the 
credits  named  in  the  special  verdict  in  this  cause;''  that 
the  clerk  also  enter  on  the  proper  judgment  docket  of  the 
court,  and  in  the  proper  case,  **the  dates  and  amounts  of 
the  credits  named  in  said  special  verdict ;"  and  that  the  ap- 
pellant recover  of  the  appellees  his  costs  in  this  suit. 

The  following  decisions  of  the  circuit  court  are  assigned 
here,  as  errors : 
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1.  In  overruling  the  appellant's  motion  for  a  venire  de' 
novo;  and, 

2.  In  overruling  the  appellant's  motion  for  a  satisfaction 
of  the  judgment  in  controversy,  on  the  verdict  of  the  jury^ 
except  the  sum  of  three  thousand  dollars,  and  interest  from 
the  18th  day  of  January,  1877,  the  date  of  the  commence- 
ment of  this  action. 

We  will  consider  and  decide  the  questions  presented  and 
discussed  by  counsel,  and  arising  under  these  alleged  errors^ 
in  the  order  of  their  assignment. 

1.  The  appellant's  motion  for  a  venire  de  novo  was  in  writ- 
ing, and  two  causes  were  assigned  therein  for  the  issuance  of 
the  wi'it,  as  follows : 

1st.  Because  the  special  verdict  did  not  find  whether  or  not. 
the  judgment  in  controversy  was  all  paid  but  $3,000,  at  the 
time  of  the  commencement  of  this  suit,  and  herein  the  ver* 
diet  was  imperfect,  in  finding  less  than  the  whole  matter  in 
issue ;  and, 

2d.  Because  the  special  verdict  only  covered  a  portion  of 
the  issue. 

It  will  be  seen  from  the  verdict  of  the  jury,  an  exact  and 
literal  copy  of  which  we  have  already  given,  that  it  is  some-, 
what  indefinite  and  uncertain  in  its  language ;  but  it  is  clear^ 
we  think,  that  it  can  only  be  regarded  as  a  special  verdict* 
It  was  called  a  special  verdict  by  the  appellant's  counsel  in 
their  written  motion  for  a  venire  de  novOy  and  it  was  &o 
regarded  and  acted  upon  by  the  court  below  in  its  rulings  in 
relation  thereto  and  in  its  judgment  thereon.  It  should  be- 
construed,  therefore,  as  if  it  read  as  follows :  "We,  the  jury^ 
find  that  the  plaintiff  is  entitled  to  the  following  credits 
upon  the  judgment  in  suit,  at  the  following  dates,"  etc.  It 
is  claimed  by  the  appellant's  counsel,  as  we  understand 
them,  that  the  special  verdict  in  this  case  was  and  is  imper- 
fect, because  it  failed  to  find  either  for  or  against  certaini 
facts,  which  were  alleged  in  the  complaint  and  denied  by  the 
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answer,  and  thas  put  in  issue.  If  it  were  true  that,  in  ai 
special  verdict,  the  jury  must  find  upon  all  the  facts  put  ii>. 
issue  by  the  pleadings,  even  though  some  of  such  facts  may 
not  be  supported  by  any  evidence  whatever,  then  it  would 
seem  to  us  that  the  position  of  counsel  was  correct,  and  that 
the  appellant's  motion  for  a  venire  de  luyvo  ought  to  have 
been  sustained. 

But  in  section  335  of  the  code  it  is  provided,  as  a  defini- 
tion, as  follows :  '* A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  thereon  to  the* 
court."  2  R.  S.  1876,  p.  171.  In  the  recent  case  of  Oraham- 
Y.  The  Staiey  66  Ind.  386,  this  provision  of  the  code  and  the* 
provision  of  section  341  of  the  code,  in  relation  to  a  specialt 
finding  by  the  court,  were  carefully  considered  by  this  courts 
with  especial  reference  to  the  precise  point  we  are  now  con- 
sidering in  the  case  at  bar.  In  the  case  cited  it  was  said  by 
WoBDEK,  C.  J.,  speaking  for  the  court: 

*  ^Neither  a  special  verdict  nor  a  special  finding  can  do* 
more  in  relation  to  facts  than  to  find  or  state  them.  But; 
what  facts  are  to  be  thus  found  or  stated  ?  Clearly  those* 
that  are  proved  upon  the  trial,  and  none  other.  When  th^ 
special  verdict  has  found  the  facts  proved  on  the  trials 
it  has  performed  its  entire  office  ;  and  when  the  special  find- 
ing has  stated  the  facts  proved  on  the  trial,  it  has  performed 
its  entire  office,  so  far  as  the  facts  are  concerned.  Of  course* 
the  facts  may  be  proved  by  circumstances  or  otherwise,  as^ 
in  any  other  mode  of  trial. 

^'But  suppose  there  are  issues  in  the  cause  concerning 
which  no  evidence  is  given.  There  is  nothing  in  such  case 
in  relation  to  those  issues  for  the  court  or  jury,  in  finding 
specially,  to  pass  upon.  No  fact  in  relation  to  them  has- 
been  proved,  and,  hence,  no  fact  in  relation  to  them  is  to  be- 
found  or  stated,  because,  as  we  have  seen,  the  special  ver- 
dict or  finding  is  confined  to  the  facts  proved.  In  the  case- 
supposed,  it  would  seem  that,  in  rendering  judgment,  th^ 
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issues  concerning  which  no  facts  are  found  should  be 
yarded  as  not  j^roved  by  the  party  on  whom  the  burden  of 
the  issue  or  issues  lies." 

Under  the  statutory  provisions  above  quoted  and  referred 
to,  and  under  the  construction  given  thereto  by  this  court, 
in  the  case  last  cited,  we  are  of  the  opinion  that  the  sx>ec]al 
Terdict  in  the  case  now  before  us  was  not  so  imperfect,  as 
the  case* comes  before  us,  as  to  require  the  issue  of  a  venire 
<de  novo^  simply  because  it  failed  to  find  either  for  or  against 
4ill  of  the  facts  put  in  issue  by  the  pleadings.  The  evidence 
is  not  in  the  record  in  the  case  no.w  before  us,  and  we  are 
bound  to  assume,  in  the  absence  of  the  evidence,  that  the 
special  verdict  contained  all  the  facts  proved,  and,  as  we 
have  seen,  the  statute  does  not  require  that  the  jury  should 
find  any  of  the  alleged  facts  in  issue  which  were  not  proved, 
or  that  they  should  negative  any  such  facts  in  their  spe- 
cial verdict.  So,  also,  we  must  assume,  in  the  absence  of 
the  evidence,  that  the  court  very  properly  overruled  the 
appellant's  motion  for  a  ventre  de  novo^  for  the  reason  that 
the  special  verdict  contained  the  finding  of  the  jury  upon  all 
the  facts  which  had  been  proved,  and  this  was  all  that  the 
.statute  required  it  to  contain.  We  think,  therefore,  that 
the  first  supposed  error  is  not  well  assigned. 

2.  Our  conclusion  in  this  regard  practically  disposes  of 
the  second  alleged  error,  for  it  is  very  clear  thatthe  court 
committed  no  error  in  overruling  the  appellant's  motion  for 
a  judgment,  which  was  not  warranted  or  authorized  by,  and 
did  not  follow,  the  special  verdict  of  the  jury  in  this  case. 
As  we  have  held  the  special  verdict  to  be  sufficient  and  free 
from  objection,  it  follows  of  necessity,  we  think,  that  the 
rulings  and  judgment  of  the  court  thereon,  which  follow  the 
verdict,  must  be  sufficient  and  free  from  objection. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Opinion  filed  at  November  term,  1880. 

Petition  for  a  rehearing  ovemiled  at  May  term,  1881. 
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Promissory  If  OTES,~-Pleading,— Answer. Seal  Estate.— Mortgage,— Re^ 
lease, — Fraud.— Xotice. — An  answer  by  the  makers  of  pronils6or>'  notes, 
that  they  were  given  for  balance  of  pnrchase-nioney  of  real  estate ;  that 
by  a  decree  of  foreclosure  it  had  been  ordered  that  they  pay  the  amount 
in  suit  to  a  mortgagee  for  prior  purchase-money ;  that  before  the  sale  and 
conveyance  to  them  the  mortgagor  had,  by  fraud,  procured  a  i-elease 
from  the  mortgagee,  of  which  fraud  they  had  no  knowledge  at  the  time 
of  their  cash  payment  of  purchase-money  and  of  their  acceptance  of  the 
conveyance ;  that  notice  of  the  foreclosure  suit  was  given  by  them  to 
the  plaintiffs;  that  their  vendor  was  and  still  is  insolvent;  and  that  the 
plaintiffs  had  notice  of  the  rights  of  the  mortgagee  before  the  notes 
were  assigned  to  them  by  the  moitgagor,  is  insutficient  on  demurrer. 

Samv:.— Notice  of  Suit.— Makers  of  Notes  Must  Defetid.—JudgmetU.—Such 
notice  by  the  defendants  to  the  holders  of  notes  does  not  make  them 
parties ;  and  the  judgment  is  not  binding  upon  them,  although  they  may 
have  caused  an  appeal  in  the  defendants'  names  to  be  taken  therefrom, 
to  the  Supreme  Court,  and  prosecuted  to  affirmance.  The  makers  of  the 
notes  must  defend  and  maintain  them. 

Same. — Release  Obtained  by  Fraud.— As  between  the  parties  thereto,  a 
mort^C&ge  exists  in  full  force,  unaffected  by  a  release  which  has  been 
obtained  by  fraud  from  the  mortgagee  by  the  mortgagor. 

Sam^.— Innocent  Purchasers. — Mortgage  Lien.  — Fraud.  —  Innocent  pur- 
chasers of  land  take  it  discharged  of  a  mortgage  lien  which  has  been  re- 
leased, although  the  release  may  have  been  obtained  by  fraud. 

Same. — Notice  Before  Payment  Sufficient. — Notice  before  actual  payment 
of  all  the  purchase-money  is  equivalent  to  notice  before  the  contract^ 
and  when  there  has  been  partial  payment  the  purchaser  will  be  affected, 
pro  tantOf  as  to  the  residue. 

Sa>ie. — Presumption. — Notice  of  the  fraud  being  admitted,  in  the  absence 
of  an}''  averment  that  the  conveyance  to  the  defendants  contained  cov- 
enants of  warranty,  or  that  their  vendor  exhibited  the  release  to  them,, 
or  that  they  knew  it  had  been  obtained,  or  that  they  relied  upon  it,  or 
that  he  practiced  any  fraud  upon  them,  or  that  he  made  any  statement 
or  representation  to  them  as  to  his  title,  the  Supreme  Court  must  pre- 
sume that  they  took  the  land  subject  to  the  unpaid  purchase-money, 
secured  by  the  mortgage,  and  not  as  innocent  purchasers,  and  hold 
that  their  answ^er  contains  no  defence. 

From  the  Owen  Circuit  Court. 

-P.  J.  VdnVorliiSy  for  appellants. 

W.  R.  Harrison  and  W,  JE,  McCordj  for  appellees. 
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•    -  — 

Morris,  C. — ^This  suit  was  commenced  in  the  Morgan 
Circuit  Court,  and  removed  by  change  of  venue  into  tho 
Owen  Circuit  Court.  The  complaint  is  upon  two  promissory 
notes,  executed  on  the  14th  day  of  April,  1873,  by  Jesse 
Reagan  and  John  W.  Reagan  to  Sylvester  and  Leander  John- 
son, for  $500  each,  one  payable  on  the  1st  day  of  Januaiy, 
1876,  and  the  other  on  the  1st  day  of  January,  1877,  and 
assigned  by  the  payees  to  the  appellants.  The  suit  was  com- 
menced against  the  Reagans,  the  makers  of  the  notes,  but; 
subsequently,  at  his  instance,  John  W.  Hadley,  as  assignee 
of  Thomas  W.  Hadley,  was  made  a  party  defendant. 

The  Reagans  answered  the  complaint  in  two  paragi*aphs, 
to  which  the  appellants  demurred  separately.  The  demurrer 
to  the  first  paragraph  was  ^sustained ;  to  the  second  it  was 
overruled.  Hadley  answered  the  complaint  in  one  paragraph, 
to  which  a  demurrer  was  filed  and  overi'uled. 

The  appellants  replied  to  the  answer  of  the  Reagans  in  two 
•paragraphs.  The  first  was  a  general  denial.  To  the  sec- 
ond paragraph  of  the  reply,  the  appellees,  Reagans,  demur- 
red. The  demuiTer  was  sustained.  The  appellants  replied 
to  the  answer  of  Hadley  in  four  paragraphs,  the  first  being 
the  general  denial.  Hadley  demurred  to  second,  third  and 
fourth  paragraphs  of  the  reply  and  his  demurrer  was  sus- 
tained. The  cause  was  submitted  to  the  court  for  trial ;  find- 
ing for  the  appellees.  The  appellants  moved  the  court  for 
-SL  new  trial,  on  the  ground  that  the  finding  was  not  sustained 
l)y  the  evidence,  and  was  contrary  to  law.  The  coui't  over- 
ruled the  motion.  The  evidence  is  made  part  of  the  record 
by  a  bill  of  exceptions.  Proper  exceptions  were  also  taken 
to  the  rulings  of  the  court  on  the  demurrers  to  the  several 
answers  of  the  appellees,  and  to  the  replies  of  the  appellants. 
The  errors  assigned  are,  that  the  court  erred  in  oveiTuling 
Ihe  demurrers  to  the  answers  of  the  Reagans  and  Hadley, 
and  in  sustaining  the  demurrers  to  the  replies  of  the  aj^pel- 
lants ;  also,  in  oveiTuling  their  motion  for  a  new  trial. 
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The  second  paragi*aph  of  the  answer  of  the  Reagans  ad- 
mitted the  execution  of  the  notes  sued  on,  and  their  assign- 
ment to  the  appellants,  and  then  stated,  in  substance,  tha^ 
the  consideration  of  sajd  notes  was  the  sale  and  conveyance 
>by  the  payees  to  the  makers,  of  certain  real  estate ;  that 
in  1865,  one  Thomas  W.  Hadley,  being  the  owner  of  said 
Teal  estate,  sold  and  conveyed  the  same  to  Sylvester  John- 
son for  the  sum  of  $9,000 ;  that  said  Johnson  executed  to 
;said  Hadley  a  mortgage  on  said  real  estate,  to  secure  the 
unpaid  portion  of  the  purchase-money ;  that  in  April,  1873, 
there  being  $2,000  due  Hadley  on  said  mortgage,  Sylvester 
Johnson,  the  mortgagor,  to  induce  said  Hadley  to  release 
«aid  mortgage,  falsely  and  fraudulently  represented  to  him 
that  he  had  negotiated  a  loan  from  an  insurance  company 
on  said  land,  and  all  that  was  wanting  to  consummate  the 
loan  was  a  release  of  Hadley's  mortgage;  that,  if  Hadley 
would  release  it,  he  would  procure  the  money  and  pay  him 
the  amount  due  on  his  mortgage — $2,000 ;  that  Hadley, 
i)elieving  the  statement  so  made  to  him,  did  execute  and  de- 
liver to  Johnson  a  release  of  the  mortgage,  upon  the  agree- 
ment that,  if  he  did  not  get  the  money  and  pay  Hadley,  the 
release  was  to  be  surrendered  as  invalid  ;  that  Johnson  had 
not  negotiated  a  loan  at  all,  never  intended  to,  and  never 
paid  Hadley,  but,  in  violation  of  his  agreement,  sold  and 
conveyed  the  land,  the  next  day,  to  the  Beagaus,  for  $8,000, 
all  of  which  was  paid  except  two  thousand  dollars,  for  which 
the  Reagans  executed  to  him  four  promissory  notes  for  $500 
each,  payable  to  said  Sylvester  and  Leander  Johnson  ;  that 
the  notes  sued  on  are  two  of  the  notes  so  executed  by  said 
Reagans  to  said  Johnsons ;  that  at  the  time  of  the  pay- 
ment of  the  $6,000  of  the  purchase-money,  and  the  accept- 
ance of  the  conveyance  of  said  land,  the  Reagans  had  no 
knowledge  of  the  fraud  practiced  upon  Hadley  by  said  John- 
son, but  purchased  the  same  in  good  faith ;  that  said  John- 
son was  then  and  is  still  insolvent ;  that  said  fiUidley  after- 
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ward  commenced  a  suit  in  the  Morgan  Circuit  Court  against; 
said  Sylvester  Johnson  and  the  Reagans,  which  resulted  ia 
a  judgment  in  favor  of  Hadley  against  said  Johnson  for  the 
unpaid  purchase-money  due  him  on  his  mortgage,  and  a  de-^ 
wee  ordering  and  directing  said  Reagans  to  pay  the  amount 
of  the  notes  in  suit  to  said  Hadley ;  that  the  Reagans, 
during  the  pendency  of  said  suit,  notified  the  api)ellants  of 
it,  and  requested  them  to  appear  to  the  same  and  protect, 
their  interests ;  that  the  appellants  did  not  appear  to  said 
suit,  but,  after  it  had  been  determined  adversely  to  the  Rea- 
gans, they  promised  not  to  sue  the  Reagans  until  the  same 
should  be  decided  by  the  Supreme  Court,  if  the  Reagans- 
would  allow  an  appeal  to  be  taken  in  their  names  ;  that  an 
appeal  was  taken  to  the  Supreme  Court,  and  the  judgment 
of  the  court  below  affirmed.  It  is  also  averred  tliat  the  ap— 
pellants  had  notice  of  the  rights  of  Hadley  before  the  notes* 
were  assigned  to  them  by  the  Johnsons. 

We  do  not  think  that  the  notice  given  the  appellants  by 
the  Reagans  of  the  pendency  of  Hadley' s  suit  against  tbem 
and  Johnson,  made  the  judgment  in  the  case  binding  upon 
them.  It  was  for  the  Reagans  to  defend  and  maintain  the 
notes  which  they  had  executed.  They  could  not,  by  notice 
to  the  appellants,  require  them  to  defend  their  acts.  What, 
the  notice  contained,  whether  anything  more  than  that  a  suit 
was  pending,  is  not  alleged.  If  the  appellants  were  proper^ 
parties  to  the  suit,  they  should  have  been  made  such  in  the 
proper  way.  The  notice  alleged  to  have  been  given  did  not 
make  them  paities,  nor  are  they  bound  by  the  judgment.   • 

The  question  is,  do  the  facts  stated  show  that  Hadley  had 
a  right  to  require  the  Reagans  to  pay  to  him  the  $2,000  for 
which  thp  notes  in  suit  were  given  ? 

It  is  very  clear «  upon  the  facts  stated,  that  the  release  of 
Hadley' s  mortgage  ivas  obtained  by  fraud.  It  is  equally 
clear  that,  as  between  Hadley  and  Johnson,  the  mortgage 
still  existed  in  full  force,  unaffected  by  said  release.     Hea^ 
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gan  v.  Hadleyy  57  Ind.  509 ;  LiUy  v.  Quidc^  1  Green  Cb. 
97 ;  Middlesex  v.  Thomas^  5  C.  £.  Green,  39  ;  Chimes  v.  Kin^ 
ball,  3  Allen,  518  ;  Weir  v.  Moshevy  19  Wis.  330 ;  Eggeman  v. 
Harrow,  37  Mich.  436  ;  EUis  v.  Lindley,  37  Iowa,  334.  But^ 
if  the  Reagaus  were  innocent  purchasers  of  the  land«  they 
took  it  discharged  of  the  mortgage  lien  of  Hadley.  Were 
they  innocent  purchasers?  Upon  this  subject,  Sugden  says  r 

^^Notice,  before  actual  payment  of  all  the  purchase-money, 
although  it  be  secured,  and  the  conveyance  actually  executed, 
or  before  the  execution  of  the  conveyance,  notwithstanding 
that  the  money  be  paid,  is  equivalent  to  notice  before  the  con- 
tract." 2  Sugden  Vendors,  7th  Am.  ed.,  533.  The  rule 
stated  by  Sugden  has  been  approved  and  followed  by  thia 
court  in  the  case  of  Dugan  v.  Vattier,  3  Blackf .  245.  In 
the  case  of  Lewis  y.  Phillips,  17  Ind.  108,  Worden,  J.  says : 
**There  are  few,  if  any,  cases,  holding  that  the  payment  of ) 
part  of  the  purchase-money,  before  notice,  although  the  pur- 
chaser has  taken  a  conveyance,  is  sufficient  to  enable  him  to 
hold  the  land,  as  against  him  who  has  a  prior  equitable  right*  \ 
But,  while  this  is  the  case,  there  is  an  evident  tendency,  id 
the  decisions  to  afford  the  purchaser  relief  and  indemnity,  in 
a  proper  case,  by^  giving  him  a  lien  upon  the  land,  or  rather,, 
by  permitting  him  to  make  use  of  his  legal  title  to  seeura 
himself  for  the  purchase-money  paid  before  notioe,"  etc. 

Wade^  in  his  recent  work  on  Notice,  sec.  60,  says :  '^It  ia 
not  always  necessary  that  the  notice  should  be  actually  re- 
ceived before  the  execution  and  delivery  of  the  conveyance 
It  will  be  sufficient  if  given  before  the  payment  of  the  pur- 
chase-money, and  when  there  has  been  partial  payment  be- 
fore notice  received,  the  purchaser  will  be  affected  pro  tan^ 
toJ*^  Hardin's  ExWs  v.  Harrington,  11  Bush,  367,  is  to  the 
same  effect. 

The  answer  of  the  Beagans  alleges  that  they  received 

notice  of  the  fraud  practiced  by  Sylvester  Johnson  upon  Had- 

Vol..  75. 
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ley  long  before  the  commencement  of  this  suit,  and  that  at 
the  time  there  was  $2,000  of  the  purchase-money  of  the  land 
unpaid,  and  that  the  notes  in  suit  were  given  for  a  part  of 
this  unpaid  purchase-money.  These  facts  are  not  denied, 
but  admitted,  by  their  answer.  It  follows  that  the  Reagans 
can  not  be  regarded  as  innocent  purchasers,  and  that,  for 
that  reason,  the  land  must  be  held  liable  for  the  unpaid  pur- 
chase-money due  Hadley  on  his  mortgage.  If  we  adopt  the 
rule  as  laid  down  by  Wade,  and  held  in  HardirCs  Ex'rs  v. 
Harrington^  supra^  this  would  still  be  so  as  to  the  $2,000  of 
purchase-money  unpaid  at  the  time  the  Reagans  received 
notice  of  the  fraud  practiced  upon  Hadley  by  Johnson. 

But  does  the  fact  that  the  land  is  liable  for  the  amount 
due  on  the  Hadley  mortgage,  with  the  other  facts  stated  in 
the  answer  of  the  Reagans,  constitute  a  defence  to  the  pres- 
ent suit?  That  this  mortgage  constitutes  a  valid  incum- 
brance on  the  land  sold  by  Johnson  to  the  Reagans,  and  for 
which  the  notes  sued  on  were  given,  is  true.  But  did  the 
Reagans  buy  the  land  free  from,  or  subject  to,  the  incum- 
brance? If  they  purchased  the  land  free  from  the  incum- 
brance, then  the  consideration  of  the  notes  has  failed,  an<l 
the  answer  must  be  held  good  ;  if  the  purchase  was  subject 
to  the  incumbrance,  then  the  consideration  of  the  notes  has 
not  failed,  and  the  answer  must  be  held  to  be  bad.  This 
question  must  be  determined  by  the  conveyance  executed  by 
Johnson  to  the  Reagans. 

The  deed  is  not  in  the  record,  nor  is  it  alleged  in  the 
answer  whether  or  not  it  contc^ined  a  covenant  against  yicum- 
brances,  or  any  covenants  at  all.  We  can  not  presume  that 
it  did.  It  was  for  the  appellees  to  show  that  they  were  not 
liable  upon  their  notes.  The  notes,  pi^ma  faciei  established 
their  liability.  If  there  were  no  covenants  in  the  deed  by 
which  Sylvester  Johnson  conveyed  the  land  to  the  Reagans, 
and  no  fraud  was  practiced  by  Johnson  upon  them  in  the 
procurement  of  the  notes,  the  Reagans  must  be  deemed  to 
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have  taken  the  land  subject  to  the  rights  of  Hadley.  In  the 
case  of  Laugliery  v.  McLean^  14  Ind.  106,  it  is  held  that,  in 
a  suit  on  notes  given  for  the  purchase-money  of  land,  an 
answer  setting  up  a  failure  of  title,  without  showing  a  breach 
of  covenant  or  fraud,  is  bad  on  demurrer.     The  court  say ; 

"The  deed  is  not  set  out,  nor  is  it  averred  in  the  answer 
that  it  contained  any  covenants  of  seizin,  right  to  convey, 
-or  any  other  covenants  whatever.  If  the  deed  contained  any 
-covenants  that  were  brol^en,  the  original  or  a  copy  theroof 
should  have  been  filed  as  the  foundation  of  the  defence." 
Johnson  v.  Houghton^  19  Ind.  359;  Rawle  Covenants,  3d 

r 

•ed.,p.  614. 

There  is  no  averment  in  the  answer  that  Johnson  made 
any  statement  or  representation  to  the  Reagans,  or  either  Of 
them,  as  to  his  title  to  the  land,  or  whether  it  was  incum- 
bered  or  not.  Nor  is  it  averred  that  he  exhibited  the  releaae, 
-which  had  been  obtained  from  Hadley,  to  th<e  Reagans.  It 
-does  not  appear  that  at  the  time  they  purchased  of  Johnson 
they  knew  that  such  release  had  been  obtained,  pi:  that  they  in 
:any  way  relied  upon  it.  X.t  is  averred  that,  at  the  time  the 
^Reagans  purchased,  they  knew  nothing  as  to  the  fr^.ud  by 
^«which  Johnson  obtained  the  release.  If  they  knew  nothing 
:about  the  release,  they  would  not,  of  course,  know,  anything 
-about  the  means  by  which  it  had  been  procured.  '  It  is  not 
-  shewn  by  the  answer  that  Johnson  practiced  fibyffaad  upon 
the  Reagans*.  We  think,  therefore,  that  their  answer  coh- 
tainsno  defence,  and  that  the, demurrer  to-  it  should  hate 
Qbeen  stu^tained.  For  the  same,  ^and  the  additional  reason 
ifthat  Hadlej  has  no  interest  in  the  controversy,  we  think  bis 
tmswer  also  bad. 

The  judgment  below  sbouM  be  reversed;    > 
'Pes  Cokam; — ^Zt  isordered  that,  upon*  the  foregoing 
l^inion,  the  judgment  below  be  in  all  things  reversed)  at 
Ibe  costs  of  the  appeUees; 
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No.  7741. 
HOLDEBBAUOH  V.  TuBPIN. 

l>ZCES>mrrs^ 'Estates.— -CorUraet.-—AdmitU8trator.^Pleadlng^ 
— Where  a  complaint  alleges  that  an  administrator  contracted  in  his 
individaal  capacity,  it  will  be  held,  upon  demurrer,  that  the  contract 
binds  him  individually,  although  it  appears  that  the  subject-matter  of 
the  contract  grew  out  of  matters  connected  with  the  estate  represented, 
by  him. 

Baxr. — ConMemUon  Accruing  After  Death  of  /ntestote.— Where  an  admla- 
Ittvator  enters  into  a  contract  upon  a  consideration  accruing  subsequent 
to  the  death  of  his  intestate,  it  Is  deemed  his  individual  contract 

Sams.— iS^tatttte  ofFraud9,—A  contract  by  an  administrator,  founded  apaik 
a  consideration  accruing  after  the  death  of  his  intestate,  is  not  within  tli& 
statute  of  frauds,  although  it  may  relate  to,  and  be  connected  with,  mat- 
iota  ipwwing  out  of  the  admiidstration  of  the  estate. 

Statute  of  Fbauds.— The  mere  passing  of  a  new  and  independent  con- 
sideration, from  the  promisee  to  the  promisor,  does  not  take  the  case: 
Oift  of  the  operation  of  the  statute  of  frauds. 

PftttonoB.— 'Objeeeicm  to  Evidence, —Appeal.-^Where  parol  evidence  is* 
admitted  on  the  trial,  and  no  objection  is  there  made,  the  question  of 
its  competency  can  not  be  presented  on  appeal. 

'Baisx,— 'Demand,— Breach  of  Contract.—'No  demand  is  necessary  where 
UMte  is  a  complete  breach  of  a  promise  to  pay  money,  lor  the  dAfendant 
is  In  default  without  a  request 

S^MBi  Ihe  GKbaon  Qreuit  Court, 

I    «f.  S.  !UcOvtlough  and  L.  C.  SmhreCt  for  appeDimt. 
I    a.  M.  ^.  MiOer,  for  appeflec. 

EuuKMCT,  J.*^Tbe  ^qpellant  aes^s  «g^rvora  m  this  oanw  : 
«<l8t.  The  ov^truiing  of  bis  demupver  tp  plaintiff's  oom* 
f>liti]it4  id.  The  ^veniiliiig  of  bis  motion  for  a  new  trial."' 

The  mateirial  allegations  ot  the  oomplaint,  briefly  stated^ 
sore,  that  the  a^^peUant,  as  admimstrator  ^S  the  estnto  of  EKea 
Slaven,  deceased,  brought  an  action  in  the  Gibson  Cirouit 
Court  against  the  aj^Uee,  aiid  that,  whdle  sooh  action  was 
pmimgi  tiid  parties  a^eed  to  submit  the  matters  in  oo&t»o- 
vMsyio  three  di&iirtere^ted  peraons  for  decision  and  arbitna* 
tion,  and  to  continue  the  cause  ui:itil  the  next  term  of  eomt ; 
that,  if  the  award  should  be  satisfactory  to  both  parties^  thea 
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•each  should  pay  one-half  the  costs,  and  the  action*  should  be 
•dismissed ;  but,  if  the  award  should  not  be  satisfactory  to 
both  parties,  then  the  party  refusing  to  accept  the  award 
should  pay  the  entire  costs  of  the  action  up  to  that  date ; 
that  the  matters  in  controveray  were  submitted  to  the  arbi- 
trators, who  made  an  award,  which  the  appellant  refused  to 
accept ;  that  the  appellant  afterwards  prosecuted  the  action 
to  final  hearing,  and  obtained  judgment  against  the  appellee 
for  all  the  costs  of  the  action  ;  that  the  appellee  has  paid 
the  costs,  and  that  he  has  demanded  repayment  thereof  from 
appellant,  who  refused  to  pay  the  same. 

Appellant  insists  that  the  complaint  is  bad  on  demurrer 
for  want  of  sufficient  facts,  because  'Mt  does  not  show  that 
^e  appellant  agreed  to  pay  any  costs  out  of  his  individual 
fimds,"  and  because  the  agreement,  not  being  in  writing,  is 
mdthin  the  statute  of  frauds. 

The  allegations  of  the  complaint  show  a  promise  by  the 
appellant.  The  demurrer  confesses  that  the  appellant  made 
i>he  promise  sued  upon ;  he  is,  therefore,  not  now  in  a  sit^ 
uation  to  successfully  assert  that  the  promise  was  made  by 
liim  as  administrator,  and  that  he  is  liable  only  in  his  rep- 
Tesentative  capacity.  The  mere  fact  that  the  matters  sub- 
mitted to  arbitration  grew  out  of  an  action  prosecuted  by 
the  appellant  as  administrator,  does  not  warrant  the  inference, 
^8  against  the  positive  allegations  of  the  complaint,  that  he 
bound  himself  only  in  the  capacity  of  administrator.  Long 
T.  Rodman^  58  Ind.  58. 

The  appellant  builds  an  elaborate  argument  upon  the  prop- 
'Osition  that  the  contract  sued  on  is  within  the  statute  of 
frauds.  The  promise,  however,  is  declared  upon  as  the 
<original  undertaking  of  the  party  against  whom  the  action  is 
prosecuted.  The  consideration  for  the  appellant's  promise 
-was  the  agreement  to  submit  the  matters  in  controversy  to 
arbitration,  and  this  was  a  new  consideration,  altogether  dif- 
ferent and  distinct  from  the  liability  of  the  estate  which  he 
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represented.  There  was  not  merely  a  new  and  distinct  con-' 
sideration  for  the  contract,  but  the  contract  is  different  and 
disconnected  from  any  undertaking  of  the  decedent,  as  well 
as  from  any  liability  of  his  estate.  In  Hackleman  v.  MiUeVy 
4  Blackf .  322,  it  was  held  that,  if  a  third  person  be  induced 
to  buy  the  note  of  a  deceased  person,  by  the  promise  of  the- 
administrator  that  it  shall  be  paid,  the  promise  is  not  within 
the  statute  of  frauds,  and  within  that  ruling  this  case  clearly 
falls.  We  do  not,  however,  place  our  decision  upon  the 
ground  that  there  was  a  valuable  consideration  for  appel- 
lant's promise,  but  upon  the  ground  that  it  was  an  inde- 
pendent and  original  contract.  It  is  well  settled  that  the 
statute  does  not  apply  to  such  contracts.  Anderson,  v. 
Spenccj  72  Ind.  315.  When  the  contract  was  made,  the  estate 
represented  by  appellant  was  not  liable  for  costs,  and  there 
was  then  no  debt  existing.  Whether  there  was  any  subse- 
quent default  depended  entirely  upon  the  appellant  himself. 
It  was  in  his  own  power,  at  the  time  he  made  the  contract,, 
to  create  or  prevent  a  default.  The  only  default  for  whick 
his  contract  made  him  liable  was  his  own.  He  did  not  under-- 
take  to  answer  for  the  default  of  anybody  else.  If  he  had 
kept  his  promise,  and  abided  the  decision  of  the  arbitrators 
agreed  upon,  there  could  -have  been  no  default  for  which  he 
would  have  been  answerable.  The  default  which  creates  a 
liability  against  him  in  this  action  is  his  own.  He  agreed  to^ 
&bide  by  the  decision  of  the  arbitrators  or  pay  the  costs.  He- 
broke  his  contract,  and  it  is  this  breach  which  constitutes  the 
default  for  which  this  action  seeks  to  make  him  answerable. 
Appellant  has  pressed  upon  our  consideration  the  cases  of* 
Crosby  v.  Jeroloman,  37  Ind.  264,  and  Krutz  v.  Stewart^  54 
Ind.  178,  and  urges  that  the  doctrine  which  they  declare' 
can  not  be  reconciled  with  the  reasoning  in  Hackleman  v.. 
Miller.  Counsel  are  right  in  asserting  that  the  mere  fact 
that  there  is  a  valuable  consideration  for  the  new  promise  isr 
not  sufficient  to  take  the  case  out  of  the  statute.     We  under- 
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stand  the  doctrine,  now  generally  recognized  as  correct,  to 
be,  that  the  mere  passing  of  a  new  and  independent  considr 
eration  from  the  promisee  to  the  promisor  does  not  take  the 
case  out  of  the  operation  of  the  statute  of  frauds.  Berkshh^e 
Y.  Young ^  45  Ind.  461 ;  Crosby  v.  Jerdoman^  supra;  Ki-utz 
V.  jStetoartj  supra;  Hayes  v.  Burham,  51  Ind.  130;  L^win 
v.  Hubbard,  49  Ind.  350 ;  Mauk  v.  BuckneU,  50  Pa.  St.  39 ; 
Chandler  v.  Davidson,  6  Blackf .  367  ;  Kelsey  v.  Hibbs,  13 
Ohio  St.  340 ;  FuRam  v.  Adams,  37  Vt.  391 .  But  we  do  not 
think  that  either  the  present  case,  or  that  of  Hackleman  v. 
Miller i  rests  entirely  upon  the  ground  that  there  was  a  new 
and  valuable  consideration  for  the  promise  relied  upon  as 
taking  the  case  out  of  the  statute.  Of  course,  the  fact  that 
there  was  a  new  consideration  is  an  important  element,  but 
it  is  not  the  controlling  one. 

It  must  be  kept  in  mind  that  the  subject-matter  of  the 
contract  declared  upon  grows  out  of  transactions  which 
occurred  after  the  decedent's  death.  The  administrator's 
promise  was  not  to  pay  some  liability  his  decedent  had 
incurred,  nor  to  fulfil  some  engagement  he  had  undertaken 
in  his  lifetime.  In  Mills  v.  Kuykendall,  2  Blackf.  47,  it  was 
said :  ''The  whole  case  shows,  that  the  object  of  the  plaintiff 
was  to  charge  the  estate  of  the  deceased,  by  obtaining  a  judg- 
ment against  the  administrators  de  bonis  intestati.  The  prom- 
ise of  administrators,  on  a  consideration  originating  subse- 
quently to  their  intestate's  death,  can  not  sustain  such  an 
action."  Carter  v.  Tliomas,  3  Ind.  213 ;  Comthwaite  v.  The 
First  National  Bank,  etc.^  57  Ind.  268.  The  undertaking  of 
appellant  was  upon  a  consideration  which  accrued  subsequent 
to  the  death  of  the  intestate,  and  was  to  do  a  thing  which  the 
intestate's  estate  was  not  bound  to  do.  It  is  impossible,  in 
view  of  the  authorities  cited  and  the  character  of  the  under- 
taking itself,  to  regard  it  otherwise  than  as  the  promisor's 
original  contract. 

In  discussing  the  questions  presented  by  the  motion  for  a 
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new  trial,  counsel  again  insist  that  the  evidence  shows  a 
contract  within  the  statute  of  frauds,  but  what  we  hare 
Already  said  upon  that  subject  disposes  of  the  question,  as 
well  upon  the  evidence  as  upon  the  complaint. 

It  is  urged  that  the  evidence  does  not  show  that  the  appel- 
lant undertook  otherwise  than  as  administrator.  It  is  con- 
•clusively  shown  that  the  consideration  upon  which  he  prom- 
ised accrued  subsequently  to  the  death  of  his  intestate,  and 
the  contract  was  therefore  his  individual  one,  to  be  enforced 
by  a  judgment  de  bonis  prop^nis. 

Counsel  make  a  point  upon  the  omission  of  the  appellee 
to  prove  certain  matters  by  the  record.  Parol  evidence  was 
suffered  to  be  given  without  objection,  and  the  appellant's 
complaint  is  entirely  too  late  to  be  of  avail.  Such  questions, 
as  the  one  immediately  under  mention,  must  be  made  by 
proper  objection  in  the  trial  court,  reserved  by  exception, 
and  presented  in  the  motion  for  a  new  trial,  or  they  can 
receive  no  consideration  on  appeal. 

Lastly,  counsel  argue  that  no  demand  was  proved.  None 
was  necessary.  The  appellant  had  agreed  to  pay  the  costs 
which  appellee  was  compelled  to  pay ,  and  there  was  a  complete 
breach  of  his  contract.  A  demand  was  not  necessary  to  put 
the  appellant  in  default ;  the  breach  of  the  contract  did  that. 

Judgment  affirmed. 


■••< 


No.  813S. 

Bender  v.  Stewabt. 

Bbal  Estate.— 7«nante  in  Common,SenU  and  ProJtU.—Tax  ZTtfe.— 
BUUute  of  LimUaHon.'^Adverse  Po<»e««ion.— Where  one  tenant  in  coob- 
mon  applied  the  rents  and  profits  of  the  common  property  to  the  pnr- 
cbase  of  an  outstanding  tax  certificate,  and  on  such  certificate  procured 
a  deed  to  himself,  and  oy  such  deed  claimed  to  be  the  owner  of  the  in- 
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terest  of  his  eo»teiiant.  or  to  have  such  color  of  title  that  he  could  in- 
yoke  the  protection  of  the  statute  of  limitations  applicable  to  tax  sales, 
a  demurrer  to  a  paragraph  of  answer,  pleading  such  statute,  was  cor- 
rectly sustained. 

Same. — ^In  such  case,  no  adverse  title  was  procured,  but  the  purchase 
must  be  deemed  to  haye  been  made  for  the  benefit  of  both. 

Sams.— Partition.— Evidence.— On  trial  of  an  action  for  partition,  in  such 
case,  an  answer  that  the  plaintiff's  claim  of  title  was  by  deed,  executed 
while  the  defendant  was  in  adverse  possession  under  a  tax  deed,  is  not 
sustained  by  evidence,  that  when  plaintiff  received  his  deed  the  prem- 
ises were  vacant,  apparently  not  in  possession  of  any  one,  the  fences 
were  down,  the  house  vacant  and  doorless,  and  the  defendant  had  re- 
moved from  the  State. 

Sams.— Tax  Sale  cfBeal  Estate  of  Oumers  of  Personal  Property. —Where^ 
on  the  trial  of  such  action,  there  was  no  recital  in  the  tax  deed,  nor 
proof  aliunde,  that  the  owners  of  the  land  had  not  8ufficient|personal 
property  to  satisfy  the  taxes  for  which  the  land  was  sold,  a  good  ad- 
Terse  title  wa9  not  shown  in  the  purchasing  tenant. 

From  the  Spencer  Circuit  Court. 

G.  L.  lieinhard  and  /.  8.  Moore^  for  appellant. 
C.  i.  Wedding  J  for  appellee. 

Newoomb,  C. — ^This  was  an  action  for  the  partition  of 
real  estate,  in  which  the  appellee  was  plaintiff  and  the  appel- 
lant was  defendant.  The  complaint  alleged  that  the  plain- 
tiff and  defendant  were  tenants  in  common,  in  equal  por- 
tions, of  the  real  estate  described ;  that  the  defendant,  on 
the  28th  day  of  February,  1873,  purchased  a  tax  certificate 
of  the  sale  of  said  land  for  delinquent  taxes,  had  Februaiy 
7th,  1870 ;  that  at  the  time  defendant  purchased  said  certifi- 
cate  he  had  in  his  hands  money  for  the  rents  and  profits  de- 
rived from  said  lands  with  which  to  pay  said  taxes,  and  all 
subsequent  taxes,  and  that  said  land  had  been  in  the  posses- 
sion and  use  of  the  defendant  for  six  years  prior  to  the  com- 
mencement of  the  action.  Prayer  for  partition,  for  an  ac- 
counting of  rents  and  profits,  and  that  the  tax-title  purchase 
should  be  set  aside,  and  for  all  proper  relief. 

The  defendant  answered  by  a  general  denial,  and  two  af- 
firmative defences. 
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The  second  paragraph  averred  that  on  February  28th,  1873^ 
the  defendant  received  from  the  auditor  of  Spencer  county 
a  tax  deed  for  said  land ;  that  h6  entered  into  possession 
under  said  deed,  claiming  title  to  the  whole  of  said  land  by 
virtue  thereof,  and  had  held  such  possession  continuously  up 
to  the  commencement  of  said  action ;  that  the  plaintiff' si 
only  claim  of  title  was  by  a  deed  executed  to  him  by  one: 
Elijah  Wilson  ;  and  that,  at  the  time  of  the  execution  of  said 
last  named  deed,  defendant  was  in  the  adverse  and  actual 
possession  of  said  land  under  said  tax  deed ;  wherefore  the 
deed  of  said  Wilson  was  champertous  and  void. 

The  third  paragraph  alleged  that  the  defendant  was  the- 
owner  in  fee  simple  of  the  land  in  controversy,  and  in  the 
actual  possession  thereof ;  that  he  held  the  same  under  a  tax-- 
title  deed  executed  to  him  by  the  auditor  of  Spencer  county, 
on  February  28th,  1873  ;  that  the  plaintiff's  object  in  bring- 
ing  suit  was  to  set  aside  said  tax  title,  and  have  the  same 
declared  void,  and  to  redeem  said  land  ;  and  that  the  plain- 
tiff's cause  of  action  did  not  accrue  within  five  years  before 
the  commencement  of  the  action. 

A  demurrer  was  sustained  to  the  third  paragraph  of  the 
answer,  a  reply  in  denial  was  filed  to  the  second,  and  the 
cause  was  submitted  to  the  court  for  trial.  There  was  & 
finding  for  the  plaintiff,  followed  by  a  judgment  setting  aside 
the  tax  "deed,  and  for  a  sale  of  the  land,  it  being  admitted 
by  the  parties  that  it  could  not  be  divided  without  injury  j 
and  declaring  a  lien  in  favor  of  the  defendant  for  $25,  on, 
account  of  taxes  paid  by  him. 

The  appellant  assigns  for  error  the  ruling  of  the  circuit 
court  in  sustaining  the  demurrer  to  the  thiixJ  paragraph  of 
his  answer,  and  the  overruling  of  his  motion  for  a  new  trial. 

We  think  there  was  no  error  in  sustaining  said  demurrer* 
The  complaint  averred  that  when  the  defendant  purchased 
the  tax  certificate,  he  had  in  bis  hands,  of  the  rents  and 
profits  of  the  premises,  more  than  enough  money  to  pay 
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therefor.  This  averment  was  not  controverted  or  noticed  in. 
the  third  paragraph  of  the  answer,  and  was  therefore  admit* 
ted.  The  case  so  made  by  the  complaint  and  answer  was 
this :  One  tenant  in  common  applied  the  rents  and  profita 
of  the  common  property  to  the  purchase  of  an  outstanding 
tax  certificate,  and  on  such  certificate  procured  a  deed  to 
himself,  and  by  such  deed  claimed  to  be  the  owner  of  the 
interest  of  his  co-tenant,  or  at  least  to  have  such  color  of 
title  that  he  could  invoke  the  protection  of  the  statute  of 
limitations  applicable  to  tax  sales.  It  is  clear  that  no  ad-- 
verse  title  could  be  procured  in  this  manner.  If  the  pur- 
chase was  made,  as  charged,  with  joint  funds,  the  defend- 
ant occupied  such  a  trust  relation  to  his  co-tenant  that  the. 
purchase  must  be  deemed  to  have  been  made  for  the  benefitv 
of  both.  Van  Home  v.  Fonda^  5  Johns.  Ch.  388  ;  RothweU^ 
V.  Deweesy  2  Black,  613  ;  Frentz  v.  Klotsch,  28  Wis.  312. 

A  tenant  in  common  in  possession,  or  in  the  enjoyment  of 
the  rents  and  profits,  can  not,  by  permitting  the  lands  tO' 
become  delinquent,  acquire  his  co-tenant's  title  by  purchasings 
the  same  at  a  tax  sale.  Such  purchase  amounts  only  to  a 
payment  of  the  tax,  or  to  a  redemption  from  the  sale  if  the, 
tax  certificate  is  purchased  from  a  stranger.  Chickei*ingy.. 
Faile,  38  111.  342 ;  McConnel  v.  Konepel,  46  111.  519  ;  Page 
V.  Webster,  8  Mich.  263  ;  Dubois  v.  Campau,  24  Mich.  360 ;: 
Lacey  Y.DaviSj  4  Mich.  140  ;  Butler  v.  Porter,  13  Mich.  292  ;. 
Brovm  v.  Hogle,  30  111.  119  ;  Lloyd  v.  Lynch,  28  Pa.  St.  419  ;. 
Maul  V.  Rider,  51  Pa.  St.  377  ;  Downer^s  AdmWs  v.  Smithy, 
38  Vt.  464  ;  Cooley  Taxation,  pp.  345-6-7.  On  the  facts 
stated  in  the  complaint,  and  not  controverted  by  the  answer 
demurred  to,  the  defendant  acquired  neither  title  nor  color- 
of  title  by  his  purchase  of  the  tax  certificate,  and  the  five- 
year  statute  of  limitations  was  inapplicable. 

The  remaining  question  is,  did  the  court  err  in  overruling- 
defendant's  motion  for  a  new  trial?  No  questions  of  law 
were  reserved  at  the  trial,  and  the  case  is  presented  on  the^ 
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'evidence  as  set  out  in  the  bill  of  exceptions.     The  facts,  as 
^hown  by  the  evidence,  may  be  thus  summarized :  James  M. 
*and  Elijah  B.  Wilson  were  tenants  in  common  of  the  land  in 
•controversy.     On  February  17th,  1872,  the  appellant  pur- 
chased, at  sheriff's  sale,  the  share  of  James  M.  Wilson,  and 
•on  February  19th,  1873,  received  a  sheriff's  deed  therefor. 
In  1870  the  land  was  sold  for  delinquent  taxes,  and  was  pur- 
chased by  August  Hermes,  who  afterward,  but  at  what  time 
•does  not  appear,  assigned  his  certificate  of  purchase  to  the 
4ippellant,  and  the  latter  procured  a  tax  deed  thereon  from 
the  auditor  of  Spencer  county,  February  28th,  1873.     Ap- 
pellant took  possession  of  the  land  in  1873,  soon  after  the 
-execution  of  said  two  deeds,  and  continued  in  the  actual  pos- 
session and  occupancy  thereof  until  the  autumn  of  1878» 
when  he  removed  to  the  State  of  Kentucky.    At  all  times, 
4kfter  so  taking  possession,  the  appellant  asserted  title  to  all 
the  land  under  said  tax  deed.     The  appellee  purchased  the 
interest  of  Elijah  B.  Wilson  in  said  land  on  January  19th» 

1879,  and  this  action  was  commenced  March  13th,  1879. 

•  

When  the  appellant  remoted  to  Kentucky,  he  left  the  key 
•of  the  house  upon  the  premises,with  his  son-in-law,who  lived 
about  one  mile  distant,  and  requested  him  to  take  charge 
and  oversight  of  the  land ;  but  there  was  no  evidence  that 
he  did  so,  and,  in  fact,  when  the  appellee  received  his  deed 
from  Wilson,  the  premises  were  vacant,  and  there  were  no 
•evidences  of  possession  by  any  one.  The  fences  were  down 
in  many  places,  and  the  house  was  vacant  and  doorless. 
There  was  not,  therefore,  such  adverse  possession  as  to 
vitiate  the  deed  from  Wilson  to  the  appellee. 

There  was  no  evidence  to  sustain  the  allegation  of  the 
complaint,  that  the  appellant  had  received  means  from  the 
rents  and  profits  of  the  land  to  purchase  the  tax  certificate  ; 
'^ut,  as  the  answer  of  the  statute  of  limitations  was  out  of  the 
record,  this  could  hot  avail  him,  unless  the  tax  deed  conveyed 
to  him  a  good  title  without  the  aid  of  the  statute.     This  it 
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did  not  do.  Saying  nothing  of  other  apparent  defects,  there 
was  no  recital  in  the  deed,  nor  proof  aliunde^  that  the  Wil- 
sons had  not  sufficient  personal  property  to  satisfy  the  taxea 
for  which  the  land  was  sold.  Ward  v.  Montgomery^  57 
lud.  276 ;  Smith  v.  Kyler^  74  Ind.  575.  There  are  some 
cases  which  hold,  and  others  which  suggest,  that  where  a. 
tenant  in  common  buys  from  a  purchaser  at  a  tax  sale,  after 
the  time  for  redemption  has  expired,  and  there  are  no  equit- 
able circumstances  making  the  purchaser  a  trustee  for  his- 
co-tenant,  or  where  the  taxes,  for  which  the  land  was  sold, 
accrued  before  the  ownership  of  the  tenant,  purchasing  the* 
tax-title,  commenced,  he  may  purchase  for  himself  such  title. 
Lewis,  V.  Hobinsorij  10  Watts,  354  ;  Kirkpatrick  v.  Mathiot^ 
4  Watts  &  S.  251 ;  Reinboth  v.  Zerbe  Run  Improvement  Co.., 
29  Pa.  St.  139  ;  Frentz  v.  Klotsch,  28  Wis.  312 ;  Page  v^ 
Webster,  8  Mich.  263  ;  Wright  v.  Sptrry,  21  Wis.  336.  But 
we  decide  nothing  on  this  point,  fcs  the  record  is  not  in  a. 
shape  to  properly  present  the  question. 

We  find  no  error  in  the  proceedings  of  the  court  below,, 
and  its  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing- 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
thlogs  affirmed,  at  the  costs  of  the  appellant. 
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It  l»effcrr'to  gire  iiMtraotions  which  h«v«  no  ai^iOAllOQ  to  the  evidence^ 
IflieD  fhTen,  tlie  Bopreme  Court  can  not  say  that  such  instrncdons  did 
not  tend  toosislead  and  conluse  the  Jnry,  to  the  iajniy  of  the  lodngpsr^. 
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C.  A.  Korhly^  for  appellant. 

E.  G,  Leland  and  H.  Francisco^  for'appellees. 

Franklin,  C. — This  is  an  action  brought  by  Nicklaus 
a^inst  appellees  herein,  wherein  he  seeks  to  have  certain 
conveyances  set  aside,  upon  the  ground  that,  at  the  time 
they  were  made,  they  were  fraudulent  and  void  as  to  the 
creditors  of  appellee  Miles  S.  Burns.  The  complaint  is  in 
the  ordinary  form.  An  issue  was  formed  by  a  denial,  trial 
ty  jury,  verdict  and  judgment  for  appellees. 

Appellant  has  assigned  for  error  the  overruling  of  his 
motion  for  a  new  trial. 

The  facts  in  the  case  are  about  as  follows :  Appellee  Miles 
'S.  Burns  became  indebted  to  appellant,  and  on  the  27th  day 
of  October,  1869,  executed  his  note  for  the  same,  in  the 
sum  of  $1,596.21,  and  a  mortgage  on  certain  property  to  se- 
cure the  payment  of  the  same  ;  that  on  the  30th  day  of  May  ^ 
1873,  he  obtained  a  judgment  and  foreclosure  of  the  mort- 
gage, for  the  sum  of  $2,049.26  ;  that  the  property  was  sold 
<m  the  19th  day  of  July,  1873,  for  $1,200,  leaving  a  balance 
•due  thereon  of  over  $800  ;  that  on  the  18th  day  df  October, 
1872,  said  Miles  S.  Burns  executed  a  deed  of  conveyance  in 
fee  simple,  *'in  consideration  of  one  dollar  and  natural  love 
.and  affection,  and  the  consideration  mentioned  and  recited" 
in  the  deed,  to  his  daughters,  Anna  Johnson  and  Eliza  J. 
Lilly,  defendants,  for  two  lots  of  real  estate  in  the  city  of 
Jdadison,  worth  about  $3,000. 

The  habendum  clause  of  this  deed  is  as  follows :  ^<To  have 
tand  to  hold  said  above  described  real  estate  to  the  said 
Anna  Johnson  and  the  said  Eliza  J.  Lilly,  subject  to  the  fol- 
lowing restrictions :  The  said  grantees  and  their  husbands 
respectively ,William  B.  Johnson,  husband  of  the  said  Anna, 
and  Christopher  H.  Lilly,  agree  and  bind  themselves  to 
keep  and  respectably  maintain  the  grantor,  the  said  Miles 
S.  Bums,  during  his  natural  life,  and  supply  hini  with  all 
ithe  necessaries  and  comforts  of  life,  that  is,  snob  as  are  in 
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-accordance  with  the  present  and  former  condition  in  society 
in  which  he  moves  ;  and,  to  secure  such  maintenance,  a  lien 
is  retained  on  said  real  estate  ;  and  no  partition  between  said 
heirs  is  to  be  made  of  said  real  estate,  unless  by  the  consent 
of  this  grantor."  That  upon,  and  of  the  date  of,  said  deed 
•was  the  written  endorsement  of  the  said  two  daughters  and 
their  husbands,  of  the  acceptance  of  said  deed  with  the  stip- 
ulations therein  contained.  And  cotemporaneous  therewith 
the  said  husbands  executed  a  written  agreement  between 
themselves,  by  the  terms  of  which  they  were  both  to  live  in 
the  two-story  brick  house  situated  on  one  of  the  lots.  And 
the  said  William  R.  Johnson  agreed  to  attend  to  the  renting 
of  the  property,  paying  the  taxes,  and  apply  the  surplus 
to  the  maintenance  of  their  said  father-in-law,  and  they  were 
jointly  to  make  up  any  deficiency  in  his  maintenance  ;  that, 
-at  the  time  of  the  execution  of  said  deed  and  accompanying 
papers,  the  said  Miles  S.  Bums,  in  addition  to  appellant's 
said  debt,  owed  the  following  sums :  To  Allen  Blackford^ 
11,200  ;  William  Stapp,  $500 ;  WiUiam  HoUis,  $300 ;  Haw- 
kins'  heirs,  $500 ;  John  McKinney,  $600 ;  and  was  sued  for 
damages  by  his  partner  in  the  sum  of  $5,000.  That  in  De- 
cember, 1875,  said  Miles  S.  Burns  intermarried  with  one 
Mildred  Muse,  who  is  now  the  appellee  Mildred  Bums; 
that  OTi  the  5th  day  of  January,  1876,  in  a  few  days  after 
their  marriage,  he  procured  his  two  daughters,  with  their 
husbands,  to  convey  the  most  valuable  portion  of  said  lots 
to  said  Mildred,  for  the  consideration  expressed  in  the  deed, 
of  $3,000,  and  received  from  her  $1,100  in  money ;  the  bal- 
ance of  said  lots,  worth  about  $600,  was  conveyed  to  said 
Johnson  and  wife,  and  a  home  worth  $600  was  purchased 
with  a  part  of  the  $1,100,  and  conveyed  to  said  Lilly  and 
infe;  and  Bums,  Sen.,  with  his  new  wife,  took  possession 
^f  the  old  homestead ;  but  they  only  lived  together  seven  or 
'eight  months,  until  they  were  divorced  ;  and  from  the  case 
reported  in  Bums  v.  BumSj  60  Ind.  259,  the  record  also 
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of  which  is.  in  this  case,  that  was  done  without  any  separa^ 
tion.  Before  the  commencement  of  this  suit  Bums  had  paid 
off  all  his  indebtedness,  except  appellant's  claim  and  $300 
to  Hollis ;  and  after  the  sale  of  the  mortgaged  property,  the 
execution  was  returned  nuUa  bona. 

Appellant  assigned  various  reasons  in  his  motion  for  & 
new  trial,  all  of  which  need  not  be  copied  in  this  opinion* 

We  see  no  error  in  the  refusal  of  instructions  asked  by 
appellant.  It  is  insisted  that  there  was  error  in  the  giving^ 
of  instructions  1  and  3,  asked  by  appellees.  These  instruo^ 
lions  read  as  follows : 

^  *  1st.  If  you  believe  from  the  evidence  in  the  case  that  the- 
defendants  Anna  Johnson  and  Jennie  Lilly  purchased  the 
property  in  controversy  in  this  action  from  Miles  S.  Bums,, 
for  a  full,  fair  and  valuable  consideration,  and  without  notice 
that  the  said  Bums  was  seeking  and  intending  thereby  to 
cheat,  hinder,  delay  and  defraud  his  creditors  out  of  their 
just  demands  existing  at  the  time  of  said  purchase,  and 
you  further  find  that  they  had  paid  the  consideration,  and 
received  their  deeds  for  said  property  before  the  fraudulent 
intent  of  said  Bums  to  cheat,  hinder  and  defraud  his  credit- 
ors had  come  to  their  knowledge,  then,  and  in  that  case^ 
said  Anna  J(4inson  and  Jennie  Lilly  would  be  bona  /Ide^ 
purchasers  of  the  property  so  conveyed  to  them,  and  would 
be  entitled  to  hold  the  same  free  from  the  claims  of  credit- 
ors  of  the  said  Miles  S.  Bums.  And  any  person  buying- 
from  them,  under  such  circumstances,  would  be  entitled  to 
hold  the  property  as  against  the  world,  and  this,  whether 
the  second  purchaser  had  a  knowledge  of  the  fraudulent 
intent  of  said  Bums  to  cheat  and  defraud  his  creditors,  ia 
the  original  ccmveyance,  or  not. 

^'3d.  If  the  jury  believe  from  the  evidence,  that  Anna. 
Johnson,  Jennie  Lilly  and  Miles  S.  Bums  conveyed  any  part 
of  the  property  in  controversy  in  this  action  to  the  defend- 
ant Mildred  A.  Bm'fis,  in  consideration  that  said  Mildred 
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would  marry  the  said  Miles  S.  Bums,  and  you  further  find 
that  said  Mildred  A.  Bums  did  marry  said  Miles  in  consid- 
eration of  the  conveyance  of  said  property  to  her,  and  that, 
at  the  time  of  such  conveyance  and  marriage  of  the  said 
parties,  the  said  Mildred  A.  Bums  had  no  knowledge  of  a 
fraudulent  intent  on  the  part  of  said  Miles  S.  Burns  thereby 
to  cheat,  hinder  and  defraud  his  creditors,  then,  and  in  that 
case,  the  said  Mildred  A.  Burns  would  be  a  good-faith  pur- 
chaser of  any  property  so  conveyed  to  her,  and  would  be 
entitled  to  hold  the  same  against  the  plaintiff  in  this  action.'* 

These  instructions  might  be  good  enough  law,  if  they  had 
any  application  to  this  case.  When  the  court  attempts  to  ap- 
ply the  law  to  the  facts  in  a  case,  it  should  confine  the  law  to 
the  facts  that  have  been  given  in  evidence,  and  not  to  an 
entirely  different  state  of  facts,  about  which  there  is  no  evi- 
dence  whatever. 

The  evidence  in  this  case  does  not  tend,  in  the  slightest^ 
to  prove  that  the  daughters,  or  their  husbands  for  them, 
purchased  any  part  of  the  property  from  their  father,  or 
that  anything  whatever  was  paid  by  any  person  for  the  con- 
veyance. Nor  does  the  evidence  in  any  way  show  that  either 
of  the  daughters,  or  their  husbands  for  them,  had  anything 
whatever  to  do  with  the  sale  of  the  property  to  their  step- 
mother ;  they  only  executed  the  deed  in  pursuance  of  an  ar- 
rangement their  father  had  made  with  their  step-mother. 
Nor  is  there  a  word  anywhere  to  be  found  in  the  evidence^ 
in  relation  to  the  consideration  of  the  deed  to  Mrs.  Bum» 
being  her  marriage  to  Mr.  Bums.  The  instructions  might 
be  applicable  to  some  other  case,  but  not  to  the  one  on  trial. 

After  the  evidence  has  been  heard  and  argument  of  coun- 
sel had,  for  the  court  to  instruct  the  jury  upon  a  state  of 
facts  not  embraced  in  the  evidence,  nor  discussed  by  counsel, 
is  asking  them  to  decide  questions  which  have  not  been  sub- 
mitted to  them  for  trial.  Jurors  are  liable  enough  to  con- 
VoL.  75.-7 
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sider  matters  outside  of  the  evidence,  without  being  led  off 
in  that  direction  by  instructions  from  the  court.  Such  prac- 
tice is  well  calculated  to  confuse  and  mislead  the  jury.  Mc- 
Mahon  V.  Flanders^  64  Ind.  334 ;  Ferguson  v.  Hosier^  58 
Ind.  438 ;  LeweUen  v.  Garrett^  58  Ind.  442 ;  Palmer  v. 
Wright,  58  Ind.  486 ;  CUm  v.  Tlie  State,  31  Ind.  480 ; 
Hays  V.  Hynds,  28  Ind.  531 ;  Swank  v.  Nichols*  Adm^r, 
24  Ind.  199  ;  Wallace  v.  Morgan,  23  Ind.  399,  409. 

These  instructions,  being  inapplicable  to  the  facts  in  the 
case,  ought  not  to  have  been  given  ;  and  we  can  not  say  they 
did  not  tend  to  mislead  and  confuse  the  jury,  to  the  injury 
of  appellant.    A  new  trial  should  have  been  granted. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things,  reversed,  at  the  costs  of  the  appellees  ;  and  that  the 
cause  be  remanded,  with  instructions  to  grant  a  new  trial. 
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Gall  et  al.  v,  Fryberger. 

Married  Woman. — Judgment, — Collateral  Attack. — ^Where,  in  an  action  to 
foreclose  a  mortgage,  it  appears  in  the  complaint  that  one  of  the  defend- 
ants is  a  married  woman,  it  is  error  to  permit  a  personal  judgment  to 
be  taken  against  her;  but  such  judgment  is  not  void,  nor  can  it  be  col- 
laterally attacked. 

Judgment. — Debt  not  Due, — A  personal  judgment  rendered  for  a  debt 
not  due  is  clearly  erroneous,  but  not  absolutely  void. 

QuERY.^^Whether  it  has  not  sufficient  legal  force  to  withstand  collateral 
attack. 

Sheriff. — Execution.  When  Justifies  Levy. — An  execution  addressed  to  a 
sheriff,  in  all  respects  regular,  reciting  a  judgment  recovered  in  a  court 
of  record  having  jurisdiction,  justifies  the  «ihcriff  in  seizing  the  prop- 
erty of  the  judgment  debtor  subject  to  execution,  for  the  purpose  of 
satisfying  the  judgment  and  costs. 
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Samb. — ^It  is  lawful  for  a  sheriff  to  levy  upon  the  personal  property  of  a 
married  woman  by  virtue  of  an  execution,  in  all  respects  regular,  issued 
upon  a  personal  judgment  rendered  against  her;  and  in  an  action 
by  her  against  the  sheriff,  to  replevy  property  so  levied,  where  no  de- 
mand is  alleged  or  proved,  and  in  the  absence  of  any  showing  that  the 
property  was  unlawfully  detained  by  him,  she  can  not  recover. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davis ^  for  appellants. 

Morris,  C.-r-This  is  an  action  of  replevin,  brought  by  the 
^pellants  to  recover  a  quantity  of  wheat,  com  and  flax, 
^growing  upon  the  land  of  the  appellant  Sarah  E.  Gall,  alleged 
to  have  been  wrongfully  taken  and  levied  upon  by  the  appellee. 

The  appellee  answered  by  general  denial.  The  issue  was 
submitted  to  the  court  for  trial.  Finding  for  the  appellee. 
The  appeflants  moved  the  court  in  writing  for  a  new  trial, 
•on-  the  ground  that  the  evidence  did  not  sustain  the  finding. 
The  motion  was  overruled,  and  judgment  for  the  appellee. 
The  evidence  is  contained  in  a  bill  of  exceptions. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
for  error. 

It  appears  from  the  evidence,  that  George  Gall  sold  and 
-conveyed  eighty  acres  of  land,  situate  in  Hamilton  county, 
to  the  appellant  Sarah  £.  Gall ;  that  she  and  her  husband, 
Amos  Gall,  executed  their  five  notes  to  said  George  Gall  for 
41  part  of  the  purchase-money,  and  a  mortgage  on  the  land 
to  secure  the  same  ;  the  notes  and  mortgage  bear  date  April 
1st,  1876,  and  amount  to  $2,125 ;  in  September,  1879,  a 
part  of  the  notes  having  matured,  George  Gall  commenced 
41  suit  in  the  Hamilton  Circuit  Court  to  foreclose  the  mort- 
gage ;  the  complaint  was  in  the  usual  form,  copies  of  all  the 
notes  and  the  mortgage  being  filed  with  and  made  part  of  it. 
It  :4)peai-ed  from  the  complaint  that  Sarah  E.  Gall  was  a 
married  woman  at  the  time  she  executed  the  notes  and  mort- 
gage ;  the  appellants  were  duly  served  with  process  in  the 
foreclosure  suit ;  they  made  default,  and  the  cause  was  sub- 
mitted to  the  comt  for  trial. 
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The  court  found  that  thei-e  was  then  due  George  Gall,  on 
the  notes  and  moitgagc,  the  sui;i  of  $1,269.83;  thatthere^ 
would  become  due  to  him  $651  April  1st,  1879,  and  the 
further  sum  of  $423  on  the  1st  day  of  April,  1880.  The 
court  also  found  that  the  mortgaged  premises  were  not  sus- 
ceptible of  division  without  injury  to  the  parties  in  intet'est* 

Upon  this  finding  the  court  rendered  judgment  ip  favor  of 
George  Gall,  against  the  appellants,  for  $1,269.83,  the  sum. 
then  due;  also,  for  the  sum  of  $651,  to  become  due  April 
1st,  1879,  and  for  the  further  sum  of  $423,  to  become  due 
April  1st,  1880.  It  was  provided  in  the  judgment,  that  if 
the  last  two  sums  were  not  paid  or  replevied  when  and  as- 
thev  became  due,  execution  should  issue  therefor. 

The  court  also  decreed  a  foreclosure  of  the  mortgage,  pro- 
viding in  the  decree  that  the  proceeds  of  the  mortgaged  prem- 
ises, which  were  ordered  to  be  sold,  should  be  applied  to 
the  payment  of  the  costs,  and  the  several  sums  adjudged  to 
the  plaintiff,  in  the  order  in  which  they  should  become  due, 
and  that  the  surplus,  if  any,  should  be  paid  to  the  said  Sarah 
E.  Gall.  It  also  provided  that  in  case  of  the  payment  of 
the  $1,269.83,  found  to  be  due,  without  sale  of  the  mort- 
gaged premises,  then,  upon  the  judgment  for  $651  beeoming^ 
due,  said  premises  should  be  sold,  as  provided  for  its  sale 
on  the  first  sum  found  due,  and  the  same  provision  was  made 
as  to  the  judgment  for  $423.  It  was  also  provided  that  any 
balance  that  should  remain  unpaid  after  the  sale  of  said 
mortgaged  land  should  be  levied  generally  of  the  property 
of  the  appellants,  Sarah  E.  and  Amos  Gall. 

A  copy  of  this  decree  and  order  of  sale  was  duly  issued  to 
the  sheriff  of  said  county,  by  virtue  of  which  said  mortgaged 
premises  were  duly  sold  to  the  said  George  Gall  for  $1,336.94^ 
the  amount  of  the  sum  adjudged  to  be  due  him,  and  costs ► 
This  sale  was  made  on  the  25th  day  of  January,  1879. 

The  second  instalment  of  $651,  adjudged  to  become  due 
April  1st,  1879,  not  having  been  paid,  the  said  George  Gall 


MAY  TERM,  1881.  101 


€M1  et  al,  v.  Fryberger. 


•caused  an  execntion  to  be  issued  on  the  judgment  rendered 
therefor,  which  was  deliverad  to  the  appellee,  as  sheriff  of 
«aid  county,  by  virtue  of  which  he  seized  and  levied,  upon 
the  wheat,  corn  and  flax  described  in  the  complaint  of  the 
appellant,  growing  upon  the  land  embraced  in  the  mortgage 
•executed  by  the  appellants  to  the  said  George  Gall,  and  sold 
to  him  by  the  sheriff  as  above  stated.  The  execution  thus 
levied  upon  the  growing  crop  of  the  appellant  Sarah  E.,  and 
•of  which  she  complains,  was  duly  issued  under  the  seal  of  the 
•court,  and  directed  to  the  appellee  as  sheriff  of  the  county, 
•commanding  him,  that  of  goods  and  chattels,  land  and  tene- 
ments of  the  appellants,  he  cause  to  be  made  the  sum  of 
$651,  and  interest  and  costs.  It  recited  that,  *« Whereas 
•George  Gall  recovered  a  judgment  against  Sarah  E.  Gall  and 
Amos  Gall  on  the  10th  day  of  December,  1878,  in  the  Ham- 
ilton Circuit  Court,  for  $651  and  costs,  with  interest  at  six 
per  cent,  from  the  1st  day  of  April,  1879,  and  $2.25  costs, 
accrued  at  this  time,  all  without  relief  from  appraisement 
laws."  Then  follows  the  command  to  levy  the  same,  etc. 
The  writ  is  dated  June  the  11th,  1879. 

Upon  these  facts  the  appellants  insist : 

First.  That  the  personal  judgment  in  the  foreclosure  pro- 
'Ceeding  against  Sarah  E.  Gall,  a  married  woman,  is  void  ; 

Secondly.  That,  in  a  suit  to  foreclose  a  mortgage  against 
^  married  woman,  no  judgment  can  be  rendered  against  her 
so  as  in  any  way  to  affept  her  separate  property  not  em- 
braced in  the  mortgage ; 

Thirdly.  That  in  a  foreclosure  suit,  no  judgment  can  be 
Tendered  for  an  instalment  of  the  debt,  secured  by  the  mort- 
.gage,  not  then  due. 

It  may  be  admitted,  that  where  it  appears  upon  the  face 
<3i  the  complaint,  as  it  did  in  the  foreclosure  suit  involved  in 
tins  case,  that  one  of  the  defendants  is  a  married  woman, 
it  is  error  to  take  a  personal  judgment  against  her.  But 
«ocb  a  judgment  is  not  void,  nor  can  it  be  questioned  in  col- 
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lateral  proceedings,  as  it  is  sought  to  l)e  done  in  this  case*. 
Emmett  v.  Yandes^  60  Ind.  548  ;  Hinaey  v.  Feeley^  62  Ind. 
85.  The  error  in  the  foreclosure  proceedings,  if  there  is- 
any,  may  be  corrected  by  proceedings  to  revise  the  same. 

It  was  held  in  the  case  of  Allen  y.  Parker^  11  Ind.  504,. 
that  a  judgment  in  a  foreclosure  suit,  where  several  instal- 
ments were  secured  by  the  mortgage,  sought  to  be  foreclosed^ 
for  the  amount  of  the  notes  due  and  to  become  due,  was  not 
erroneous  if  otherwise  in  conformity  to  law.  But  tiiis  ease- 
ls overruled  by  the  subsequent  case  of  Skelton  v.  Ward^  51 
Ind,  46.  In  this  case  it  is  held  that  no  personal  judgment- 
can  be  rendered  in  a  suit  to  foreclose  a  mortgage  for  instal- 
ments not  due  at  the  time  the  judgment  is  rendered.  Th«- 
court  says :  *^We  can  not  regard  the  judgment  in  question,, 
so  far  as  it  relates  to  the  instalments  or  notes  not  due  at  the- 
tiine  the  judgment  was  rendered,  as  a  judgment  on  whicb 
an  execution  can  legally  issue  to  be  made  of  the  property 
generally  of  the  judgment  defendant."  Again,  the  court 
says:  *^A  personal  judgment  can  not  legally  be  rendered, 
for  a  debt  which  is  not  due." 

We  apprehend  that  a  judgment  rendered  for  a  debt  not 
due  is  not  void.  It  is  clearly  erroneous,  but,  until  reversed 
or  set  aside,  it  has  sufficient  legal  force  to  withstand  all  col- 
lateral attacks.  If  so,  it  would  not  be  subject  to  the  objec- 
tions urged  by  the  appellants.  It  is  not,  however,  necessary 
to  discuss  or  decide  this  question,  as  the  judgment  must  be: 
affirmed  on  other  grounds. 

The  appellee,  as  sheriff  of  Hamilton  county,  by  virtue  of 
an  execution  addressed  to  him  as  such  sheriff,  in  all  respects- 
regular,  reciting  a  judgment  for  a  certain  sum,  recovered  in 
a  court  having  jurisdiction,  levied  upon  and  held  the  property^ 
in  dispute.  The  writ,  by  virtue  of  which  he  held  the  prop- 
erty, disclosed  none  of  the  defects  insisted  upon  by  the- 
appellants.  It  was  in  every  respect  regular,  and  recited  a 
valid  judgment.     It  justified  the  sheriff  in  seizing  the  prop*- 
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erty  of  the  appellantSy  subject  to  execution,  for  the  purpose 
of  satisfying  the  judgment  and  costs.  It  was  enough  that 
the  execution  purported  to  be  issued  upon  a  judgment  which 
the  court  had  jurisdiction  to  render.  It  was  no  part  of  his 
duty  to  look  beyond  the  face  of  the  writ.  Davis  v.  Bush^ 
4  Blackf.  330 ;  CaldtoeUy.  Kenvxri^thy,  31  Ind.  238 ;  Holmea 
V.  JViincasterf  12  Johns.  395  ;  Savacodl  v.  Boughton^  5  Wend. 
170;  Deyoy.  VanValkenburgh,  5  Hill,  242. 

The  levy  made  by  the  appellee  upon  the  growing  crop 
described  in  the  appellants'  complaint  was  lawful,  as  was  his 
subsequent  possession  of  it.  No  demand  of  the  crop  is 
alleged  or  proved ;  nor  is  it  shown  that  the  property  was 
unlawfully  detained  by  the  appellee. 

The  judgment  below  should  be  affirmed. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  q[>iniony 
that  the  judgment  below  be  affirmed^  at  the  costs  of  the 
iqppellants. 


•  •> 


No.  7035. 

Enowi<ton  V.  The  School  Cnr  of  Looa^^sfort. 

PusADiNO. — Complaint. — Conver$ion. — Demand. — An  averment  of  a  de- 
mand, if  otherwise  necessary,  is  not  required  if  a  conversion  is  alleged 
in  the  complaint. 

Same. — Answer  of  Payment  to  Another  for  Plaintiff* t  Use.— Cities  and 
To%DnsJ^-ln  an  action  by  a  school  city  against  one  who  had  been  presi- 
dent of  its  board  of  school  trustees,  for  conversion  of  money  collected 
by  him  for  plaintiff,  an  answer  that  he  paid  it  over  to  another,  who 
had  been  tmstee  and  treasurer  of  such  board,  but  with  himself  legislated 
cot  of  office,  and  who  is  a  responsible  resident  of  the  city,  and  ready  to 
account  and  settle  with  plaintiff,  is  insufficient  on  demurrer. 

i^VTB3SSiov.-—RaUfkaUon  of  Act  by  Suit.— -Payment  to  Another. --Demand.-^ 
In  an  action  for  conversion,  the  plaintiff,  by  suing,  ratifies  the  defend* 
ant's  act  in  maldog  a  collection  of  money  for  plaiittiff ;  but  the  nXdh 
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eatlon  does  not  contLrm  his  act  in  taming  it  over  to  another.  In  legal  eoil- 
templation,  his  delivery  of  the  money  to  one  having  no  authority  from 
the  plaintiff  to  receive  it  is  a  conversion,  and  malces  him  liable  to  an 
action  without  demand. 

Same. — Recoupment,— Expenses  of  Collection, — Tlfne  Employed. — Bat^fieor 
Hon  by  Suing  Limited.^lvk  such  action,  where  it  appears  that  the  defend* 
ant  made  the  collection  without  authority,  an  answer  claiming  for  ex- 
penses of  collection  shows  no  ground  for  recoupment.  The  ratification 
implied  by  suing  extends  only  to  the  act  of  collection,  and  does  not  em- 
brace the  time  employed  or  expenses  Incurred  before  or  after  the  col- 
lection. 

^OENCT.— ' ''Receiving" '  and  *  ^Pttying  Out. ' ^-^Authority  not  JmpZfed.— Receiv- 
ing and  paying  out  are  two  things,  and  the  authority  of  an  agent  to  do 

^  the  one  iy  no  means  implies  the  power  or  right  to  do  the  other. 

From  the  Cass  Superior  Court. 

M.  Winfield  and  Q.  A.  Myera^  for  appellant. 
D.  B.  McConneU,  for  appellee. 

Woods,  J. — ^Complaint  in  two  paragraphs  by  the  appellee 
against  appellants,  in  substance  as  follows : 

Pirst.  That  heretofore,  to  wit,  on  the  first  day  of  Sep- 
tember, 1875,  the  defendant  unlawfully  and  fraudulently 
collected  and  received  oiP  and  from  the  * 'Republic  Insurance 
Company,"  of  Chicago,  Illinois,  through  and  by  her  legally 
appointed  and  quah'fied  receiver,  the  sum  of  five  hundred 
and  eighty  dollars,  belonging  to  the  plaintiff,  upon  the  false 
and  fraudulent  representation  then  and  there  made  by  him 
to  said  receiver,  that  he  was  the  agent  of  the  plaintiff  for  the 
receipt  and  collection  of  said  money;  that  the  defendant 
concealed  from  the  plaintiff  the  fact  that  he  had  collected 
and  received  said  money,  and  has  converted  the  same  to  his 
own  use,  and  withholds  the  same  from  the  plaintiff,  etc. 

Second.  That  the  defendant  is  indebted  to  the  plaintiff 
in  the  sum  of  six  hundred  dollars,  money  belonging  to  the 
plaintiff  iind  due  her  from  the  ^'Republic  Insurance  Com- 
pany," of  Chicago,  Illinois,  of  which  the  defendant,  some- 
time in  the  year  1875,  unlawfully,  fraudulently  and  without 
atJthority,  obtained  possession,  and,  without  the  knowledge 
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or  consent  of  the  plaintiff,  coiTuptly  conveiled  the  same  to 
his  own  use,  etc. 

A  demurrer  to  each  paragraph  of  the  complaint,  for  want 
of  facts  sufficient  to  constitute  a  cause  of  action,  was  over- 
ruled, and  an  exception  to  the  ruling  duly  saved.  The  de- 
fendant filed  an  answer,  consisting  of  a  general  denial  and 
«even  special  paragraphs,  to  the  fourth,  sixth,  seventh  and 
eighth  of  which  demuri'ers  were  sustained ;  and  exceptions 
to  these  rulings  were  also  saved^  But  counsel  for  the  ap- 
pellant have  confined  their  argument  to  the  sixth  and  sev- 
enth paragraphs,  which  are,  in  substance,  as  follows : 

6th.  That  when  said  claim  accrued,  the  defendant  was  the 
president  of  the  board  of  trustees  of  the  plaintiff's  corpora- 
tion, and  that  William  Dolan,  another  member,  was  treas- 
urer ;  that,  while  the  board  was  thus  organized,  by  authority 
of  the  board  this  defendant  instituted  proceedings  in  Chi- 
cago to  collect  said  claim,  and  employed  an  attorney ;  thai 
afterward,  by  an  act  of  the  Legislature  of  the  State,  the  de- 
fendant and  said  Dolan  were  legislated  out  of  office,  and  an 
entire  new  set  of  school  ti*ustees  were  elected ;  that  pending 
the  settlement  between  the  treasurer,  Dolan ,  and  the  new 
trustees,  composing  the  plaintiff,  and  before  all  matters  had 
been  settled  between  them,  this  defendant  collected  said 
money  and  paid  over  the  same  to  William  Dolan,  the  treas- 
urer of  the  old  board,  to  be  by  him  accounted  for  to  the 
plaintiff,  before  any  demand  was  made  upon  the  defendant 
for  the  money ;  that  the  defendant  informed  the  plaintiff, 
before  the  commencement  of  this  suit,  that  he  had  paid  over 
all  of  said  money  to  said  Dolan,  who  still  has  the  same, 
and  who  was  and  still  is  a  resident  of  said  city  of  Logans- 
port,  and  was  and  still  is  amply  respcmsible,  and  ready  to 
account  for  said  money  to  the  plaintiff ;  that  when  he  col- 
lected said  money  he  was  not  trustee,  but  that  there  were 
complications  about  the  matter  kno^vn  only  to  himself,  and, 
in  the  interest  and  for  the  benefit  of  the  plaintiff,  he  made 
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the  collection  and  at  once  paid  the  money  over  to  the  said 
Dolan,  who,  as  treasurer,  as  before  stated,  had  an  unsettled 
account  with  the  plaintiff,  with  the  request  that  he,  Dolan^ 
at  once  account  to  the  plaintiff  for  said  money,  in  his  set- 
tlement; and  the  defendant  denies  that  he  acted  fraud-- 
ulently,  but  says  that  he  acted  in  good  faith,  and  never  con-* 
verted  said  money  or  any  part  thereof  to  his  own  use ;  but 
said  Dolan  holds  said  money,  and  is  ready  and  willing,  as  he 
is  informed,  to  settle  with  Jhe  plaintiff. 

7th.  By  way  of  recoupment,  the  defendant  says  that  he^ 
admits  the  collection  of  the  money,  except  that  he  denies> 
the  fraud  charged ;  but  that  his  legitimate,  lawful  and  neo* 
essary  expenses  in  collecting  were  seventy-five  dollars,  as- 
follows :  Railroad  fare  to  Chicago,  ten  dollars ;  hotel  bills- 
in  Chicago,  fifteen  dollars ;  paid  attorney  in  Chicago  em-^ 
ployed  by  plaintiff  to  collect  said  money,  fifty  dollars ;  all 
which  expenses  were  necessary  and  unavoidable. 

The  only  objection  urged  against  the  complaint  is,  that 
there  is  no  averment  of  a  demand  made  upon  the  defendant 
before  the  bringing  of  the  suit ;  but  there  is  nothing  in  this, 
objection,  because  each  paragraph  of  the  complaint  contains 
a  distinct  averment  that  the  defendant  had  converted  the 
money  sued  for  to  his  own  use.  The  rule  is  familiar,  that 
an  averment  of  a  demand,  if  otherwise  necessary,  is  not 
required  if  a  conversion  is  alleged. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
answers.  The  denial  in  the  sixth  paragraph  of  the  alleged 
conversion  amounted  to  no  more  than  the  general  denial,  and 
the  other  averments  in  that  answer  we?e  clearly  insufficient 
to  show  a  defence  to  the  action.  It  is  true,  as  counsel  for 
the  appellant  contend,  that,  by  suing  the  appellant  for  the 
money,  the  plaintiff  ratified  his  act  in  making  the  collections, 
but  the  ratification  goes  no  further.  It  does  not  confirm  his- 
turning  the  money  over  to  Dolan,  who  had  ceased  to  be  the 
treasurer  of  the  plaintiff,  any  more  than  it  would  be  a  justi^ 
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fication  for  any  other  disposition  which  the  defendant  migM;. 
have  chosen  to  make  of  it ;  as,  for  instance,  giving  it  to  a  stran- 
ger, burning  or  throwing  it  away.  In  legal  contemplation, 
his  delivery  of  the  money  to  Dolan,  who  had  no  authority 
from  the  plaintiff  to  receive  it,  was  a  conversion  by  the 
defendant,  and  made  him  liable  to  an  immediate  action  by 
the  plaintiff  without  demand,  even  if  otherwise  a  demand 
had  been  necessary. 

The  seventh  answer  shows  no  ground  for  recoupment. 
The  defendant  made  the  collection  without  authority.  The^ 
ratification  of  his  act,  which  is  implied  from  the  bringing  or 
the  suit,  extends  only  to  the  act  of  collection,  but  does  not* 
embrace  either  time  employed  or  expenses  incurred  before* 
or  after  the  collection.  The  plaintiff  had  a  right  to  choose 
her  own  agencies,  and  to  provide  as  best  she  might  against 
the  incurring  of  unnecessary  expense  incident  to  the  collec- 
tion ;  and  the  law  does  not  encourage  such  unsolicited  intru*- 
sion  as  was  that  of  the  defendant,  by  declaring  that  an  ac- 
ceptance and  ratification  of  his  act  shall  entitle  him  to  claim 
anything  for  services,  or  expenses,  such  as  are  claimed  in  thi& 
case.  Having  obtained  money  which  belonged  to  the  plain- 
tiff, the  plaintiff  was  entitled  to  claim  of  him  the  whole  sum. 
which  he  received,  undiminished  by  his  railroad  fares  or  hotel 
bills ;  and  he  had  no  right,  after  receiving  it,  to  pay  out  the^ 
money  or  part  thereof,  to  attorneys,  or  to  any  others,  who* 
had,  or  claimed  to  have,  demands  against  the  plaintiffs.  Re- 
ceiving and  paying  out  are  two  things,  and  the  authority  to* 
do  one  by  no  means  implies  the  power  or  right  to  do  the  other ». 

The  judgment  is  affirmed,  with  costs. 
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Hayden,  Administrator,  v.  Cretcher. 

Partnership. — Promiasory  Note.— Firm  Indebtedness, — When  a  partner- 
ship is  dissolved,  and  the  partner  remaining  in  business  assumes  and 
agrees,  upon  a  sufficient  consideration,  to  pay  all  debts  of  the  firm,  such 
partner  has  no  authority  after  the  dissolution  to  borrow  money  and  sijorn 
the  name  of  the  late  firm  to  a  note  for  the  purpose  of  getting  money  to 
pay  the  fU'm  indebtedness. 

:Same.— iVute  Executed  by  Partner  in  Firm  Name^  after  Dissolution  ofFirm^ 
Not  Binding  on  Retiring  Partner,— Spedal  Finding,— In  an  action  upon 
a  note  executed  by  a  partner  in  the  firm  name,  after  the  dissolution 
of  the  partnership,  and  for  money  borrowed  by  such  partner,  with- 
out the  authority  or  consent  of  the  retiring  partner,  against  him,  the 
court  found  specially  that  the  plaintiff,  the  payee  of  the  note,  did  not 
part  with  his  money  upon  the  credit  of  the  Arm,  or  upon  the  credit  of 
the  retiring  partner,  the  defendant;  that  the  money  was  delivered 
some  time  before  the  note  was  executed,  and  tliat  the  payee  never  knew 
that  the  defendant  or  his  name  was  to  be  in  any  way  connected  with 
the  note  until  the  note  was  delivered  to  him,  and  that  he  knew  that  the 
firm  had  been  dissolved. 

JSeldj  that  the  money  thus  borrowed  was  the  individual  debt  of  the  part- 
ner who  borrowed  it  and  executed  the  note  thei'efor,  and  not  the  debt 
of  the  defendant,  and  the  note  in  suit  not  his  note. 

JBM^  also,  that  the  fact  that  the  money  borrowed  was  used  in  payment 
of  the  firm's  debts  does  not  render  the  defendant  liable  for  any  part  of 
such  money,  or  upon  the  note  given  therefor. 

Practice. — Weight  of  Evidence, — Supreme  Court. — ^The  Supreme  Court 
will  not  disturb  the  verdict  of  a  jury,  or  the  finding  of  a  court,  upon 
the  mere  weight  of  evidence. 

From  the  Kosciusko  Circuit  Court. 

C.  Clemans  and  A.  C.  CUmaiis,  for  appellant. 
L.  H.  Haymond  aud  L.  W.  Royse,  for  appellee. 

HowK,  C.  J. — On  the  14th  day  of  September,  1877,  Da- 
vid Hayden,  then  in  full  life,  but  since  deceased,  commenced 
this  action  against  one  Moses  Rush  and  the  appellee,  Thomas 
Oretcher,  as  defendants.  Hayden's  complaint  contained  three 
paragraphs,  the  first  two  of  which  counted  upon  a  prom- 
issory note  for  $150,  dated  February  22d,  1873,  alleged  to 
have  been  executed  by  the  said  Rush  and  Cretcher,  as  pari- 
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ners,  by  the  name  of  M.  Rush  &  Cretcher,  and  payable  one 
day  after  date  to  said  David  Haydeii.  The  third  paragraph 
counted  upon  an  open  account  for  $150,  as  money  loaned  by 
Hayden  to  said  Rush  &  Cretcher,  and  as  money  had  and  re- 
ceived by  them  for  said  Hayden's  use,  on  said  22d  day  of 
February,  1873. 

The  defendant  Rush  made  default.  The  appellee,  Cretcher,. 
answered  by  a  general  denial,  and  by  a  denial  under  oath  of 
the  execution  of  the  note  in  suit. 

Upon  the  trial  of  the  cause,  the  court  made  a  special  find- 
ing of  the  facts  and  of  its  conclusions  of  law  thereon,  in  sub- 
stance as  follows : 

*'The  court  finds  the  facts  in  this  cause  to  be  as  follows,, 
to  wit : 

'*lst.  In  November,  A.  D.  1871,  Moses  Rush  and  Thomas 
Cretcher  were  partners,  doing  business  together  in  the  town 
of  Pierceton,  Indiana,  and  as  such  became  indebted  to  va- 
rious parties  in  various  sums,  amounting  in  the  aggregate  to 
about  $2,500 ;  and,  among  other  persons,  the  said  firm  owed 
A.  D.  Brandreth  &  Co.  about  $500,  which  debts  were  all 
due,  or  about  due,  on  the  1st  day  of  November,  A.  D.  1872. 

**2d.  In  November,  1872,  the  said  parties  dissolved  part- 
nership. Thomas  Cretcher  sold  out  his  interest  in  the  firm 
and  its  assets  to  his  co-partner,  Moses  Rush,  and  Rush  took 
all  the  partnership  property  and  assets,  and  agreed  with  his 
co-partner,  at  the  time  of  such  dissolution,  in  consideration 
thereof  and  of  the  agreement  then  made  between  them,  to 
pay  all  the  partnership  debts  of  said  firm,  among  them  the 
debt  of  said  Brandreth  &  Co. ;  and  there  were  then  turned 
over  to  said  Rush  bv  the  firm  assets  sufficient  wherewith  to 
pay  all  the  said  debts  of  said  firm,  and  fourteen  hundred 
dollars  in  assets  over  and  above  such  debts. 

**3d.  The  said  Rush  then  formed  a  co-partnership,  in  the 
same  line  of  business  before  carried  on  by  Rush  &  Cretcher^ 
with  one  Matchett,  and  at  the  time  of  the  execution  of  the 
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note  sued  on  was,  with  said  Matchett,  carrjring  on  said  busi- 
niess,  of  which  plaintiff  had  knowledge. 

*'4th.  No  foiinal  notice  of  dissolution  was  ever  given  by- 
Rush  &  Cretcher,  or  either  of  them,  to  the  creditors  of  the 
firm,  or  to  any  of  the  firm  creditors. 

"5th.  At  the  time  of  such  dissolution,  the  firm  was  not 
indebted  to  the  plaintiff. 

**6th.  About  a  week  before  the  22d  day  of  February,  1873, 
!Moses  Rush  concluded  a  negotiation  with  plaintiff  for  a  loan 
•^f  $300  in  cash.  Rush  commenced  this  negotiation  after  he 
tand  Ci-etcher  had  dissolved  partnership.  He  wanted  the 
money  to  pay  to  Brandreth  &  Cq.  Cretcher  knew  Rush  was 
trying  to  make  the  loan  from  the  plaintiff,  and  that  he  was 
intending  to  use  the  money,  if  he  obtained  it,  with  which  to 
pay  Brandreth  &  Co.,  but  did  not  know  Rush  was  seeking 
to  give  the  note  of  the  firm  for  any  part  of  such  loan,  or  was 
intending  or  seeking  to  pledge  the  credit  of  the  firm. 

**7th.  The  plaintiff  delivered  over  to  the  said  Moses  Rush 
4300,  the  amount  of  said  loan,  about  one  week  before  the 
jDote  sued  on  was  executed.  At  that  time  plaintiff  and  Rush 
liad  not  arranged  that  the  name  of  the  defendant,  Cretcher, 
was  to  be  signed  to  any  note  given  for  this  money,  or  any 
-part  of  it.  Plaintiff  parted  with  his  money,  not  upon  the 
•credit  of  the  firm  of  Rush  &  Cretcher,  or  upon  the  credit  of 
'Cretcher,  as  to  the  whole  or  any  part  of  such  loan. 

**8th.  At  the  time  the  note  sued  on  was  executed,  it  was 
.given  for  $150  of  the  money  so  borrowed.  The  first  knowl- 
'cdge  plaintiff  had  that  Cretcher  or  his  name  was  to  be  in 
any  way  connected  with  the  note  sued  upon ,  or  with  said 
loan,  was  when  the  note  was  signed,  on  the  day  of  its  date, 
:and  passed  over  to  him  by  Rush.  When  he  received  said 
note,  he  said  to  Rush  that  the  firm  of  Rush  &  Cretcher  was 
dissolved,  and  that  he  did  not  think  Rush  had  a  right  to  sign 
Cretcher's  name  to  the  note,  that  Rush,  by  so  signing,  might 
^et  into  trouble ;  Rush  replied  that  it  was  all  right,  that  this 
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'Was  an  old  partnership  matter,  and  he  had  a  right  to  so  sign 
the  note ;  that  it  would  be  received  by  John  O.  Cretcher, 
^nd  .plaintiff  would  have  no  trouble  about  it.  Plaintiff  then 
received  the  note  sued  on.  At  this  time  Rush  had  fair  credit, 
was  in  business,  and  generally  supposed  to  be  in  fair  finan- 
cial circumstances.  In  August,  1875,  Rush  failed  in  busi- 
ness, and  is  now  insolvent,  and  was  insolvent  in  August,  1875. 

**9th.  Cretcher  knew  that  Rush  had  received  the  money 
for  which  the  note  was  given,  from  Hay  den,  and  knew  that 
it  was  applied  to  the  payment  of  the  Brandreth  &  Co.  debt, 
but  did  not  know  that  his,  Cretcher' s,  name  was  signed 
to  the  note,  nor  did  he  know  that  the  money  for  which  said 
note  was  given  was  in  whole  or  in  part  procured  on  the 
credit  of  Rush  &  Cretcher  jointly,  or  as  to  any  pait  on  the 
-credit  of  his,  Cretcher's,  name.  As  soon  as  Cretcher  ascer- 
tained his  name  was  upon  the  note  sued  on,  he  called  upon 
the  plaintiff  and  informed  him  that  the  signature  was  not 
liis,  and  was  without  his  authority  or  consent. 

**10th.  The  defendant  Thomas  Cretcher  never  author- 
ized Moses  Rush  to  sign  his  name  to  the  note  sued  on,  nor 
•consented  to  the  same. 

'^llth.  The  only  transaction  between  the  plaintiff  and  the 
defendants  is  the  one  in  these  special  findings  set  out. 

** And  the  court,  as  conclusions  of  law,  finds  from  the  fore- 
going facts,  that  the  note  sued  on  is  not  the  note  of  Thomas 
Cretcher,  and  that  he  is  not  legally  liable  to  pay  any  part 
thereof.  (Signed)  Elisha  V.  Long,  Judge." 

To  the  special  findings  of  the  court  and  its  conclusions  of 
law  thereon,  the  plaintiff  below  excepted,  and  moved  the 
-court  for  a  joint  judgment  against  both  defendants,  on  the 
special  findings,  as  to  the  note,  for  the  sum  of  $174 ;  which 
motion  wad  overruled  by  the  court,  and  to  this  ruling  he  ex- 
•cepted.  Judgment  was  rendered  against  the  plaintiff  below 
for  the  appellee's  costs,  and  from  this  judgment  this  appeal 
is  prosecuted  by  the  plaintiff's  administrator. 
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The  appellant  has  assigned  errors,  as  follows : 

1.  The  court  erred  in  its  conclusions  of  law  upon  the  fact» 
specially  found ; 

2.  The  court  erred  in  overruling  the  plaintiff's  motion  for 
a  judgment  upon  the  special  findings,  for  $  — ; 

3.  The  court  erred  in  overruling  the  plaintiff^s  motion  for 
judgment  upon  the  special  findings,  and  the  third  paragraph 
of  his  complaint;  and, 

4.  The  court  erred  in  overruling  the  plaintiff's  motion  for- 
a  new  trial. 

It  is  claimed  bj^the  appellant's  counsel,  in  argument,  that 
the  court  erred  in  its  conclusions  of  law  upon  the  facts  spe— 
ciallj  found,  because  the  couit  found,  as  a  fact,  that  the- 
money  borrowed  from  the  plaintiff  by  the  defendant  Rush^ 
on  his  own  credit,  and  for  which  he  subsequently  executed 
the  note  in  suit,  was  applied  by  him  to  the  payment,  in  part^ 
of  the  debt  of  the  old  fii-m  of  Rush  &  Cretcher  to  A.  D. 
Brandreth  &  Co.  It  is  very  clear,  wc  think,  that  this  posi- 
tion of  counsel  can  not  be  maintained.  When  the  firm  of 
Rush  &  Cretcher  was  dissolved,  the  court  found  that  the 
defendant  Rush,  upon  a  suflicient  consideration,  assumed 
the  payment  of  the  entire  indebtedness  of  the  firm,  including^ 
the  debt  to  Brandreth  &  Co.  As  between  Rush  and  the 
appellee,  the  firm  indebtedness  became,  in  legal  effect,  the 
individual  indebtedness  of  Rush,  and  not  of  the  appellee; 
and,  while  the  latter  was  by  no  means  discharged  from  his 
liabilitv  to  the  creditors  of  the  firm  bv  the  contract  of  dis- 
solution,  yet,  as  between  themselves,  the  ajjpellee  had  the 
riirht  to  insist  that  Rush  should  pay  the  debt-s  of  the  lato 
firm  out  of  his  own  proper  means.  After  the  dissolution  of 
the  partnership,  Rush  had  no  power  or  authority  to  contract 
new  debts  in  the  name,  or  upon  the  credit,  of  the  late  firm^ 
even  for  the  purpose  of  getting  money  to  be  applied  in  pay- 
ment of  the  firm  indebtedness,  which  he  had  assumed  to 
pay.     The  court  found  as  facts,  that  the  plaintiff  parted 
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with  his  money,  not  upon  the  credit  of  the  late  firm  of  Sush 
&  Cretcher,  nor  upon  the  credit  of  the  appellee,  Cretcher, 
as  to  the  whole  or  any  part  of  such  loan  ;  that  the  plaintiff 
delivered  the  money  to  Moses  Rush  about  a  week  before  the 
note  in  suit  was  executed  ;  that  the  plaintiff  never  knew  that 
Cretcher,  or  his  name,  was  to  be  in  any  way  connected  with 
the  note  until  it  was  signed  and  delivered  to  him  by  Moses 
Rush ;  ^and  that  the  plaintiff  then  told  Rush  that  the  firm  of 
Rush  &  Cretcher  was  dissolved,  and  he  did  not  think  Rush 
had  a  ri^ht  to  sign  Cretcher' s  name  to  the  note  in  suit. 

Upon  these  facts,  we  are  clearly  of  the  opinion  that  the 
money  borrowed  from  the  plaintiff  was  the  individual  debt 
of  Moses  Rush,  and  not  the  debt  of  the  appellee,  and  that 
the  note  in  suit  was  not  the  appellee's  note.  The  fact,  that 
the  money  borrowed  was  used  by  Rush  in  payment  of  the 
old  firm's  indebtedness  to  Brandreth  &  Co.,  certainly  did 
not  render  the  appellee  liable  to  the  plaintiff  for  the  whole 
or  any  part  of  such  money,  or  upon  the  note  given  therefor 
by  Rush,  long  after  the  dissolution  of  the  partnership,  and 
without  the  authority  or  consent,  express  or  implied,  of  the 
appellee.  The  court  did  not  err  in  its  conclusions  of  law 
upon  the  facts  specially  fomid,  nor  in  overruling  the  plain- 
tiff's motions  for  judgment  thereon.  King  v.  Barbour,  70 
Ind.  35,  on  page  40. 

In  the  plaintiff's  motion  for  a  new  trial,  several  causes 
were  assigned  therefor ;  but  of  these  we  need  only  notice 
the  first  three  causes,  as  follows : 

1.  The  finding  and  decision  of  the  court  were  not  sus- 
tained by  any  sufficient  evidence  ; 

2.  The  finding  was  contrary  to  the  evidence  ;  and, 

3.  The  finding  and  decision  were  contrary  to  law. 

We  have  read  the  evidence  as  it  appears  in  the  record. 

It  consists  chiefly  of  the  testimony  of  the  parties  to  the  suit, 

at  tlie  time  of  the  trial  in  the  lower  court.     It  was  conflict- 

VoL.  75.. 
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The  appellant  has  assigned  errors,  as  follows : 

1 .  The  court  erred  in  its  conclusions  of  law  upon  the  f aet» 
specially  found ; 

2.  The  court  erred  in  overruling  the  plaintiff's  motion  for 
a  judgment  upon  the  special  findings,  for  $  — ; 

3.  The  court  erred  in  overruling  the  plaintiff's  motion  for 
judgment  upon  the  special  findings,  and  the  third  paragraph 
of  his  complaint ;  and, 

4.  The  court  erred  in  overruling  the  plaintiff's  motion  for 
a  new  trial. 

It  is  claimed  bj^the  appellant's  counsel,  in  argument,  that 
the  court  erred  in  its  conclusions  of  law  upon  the  facts  spe- 
cially found,  because  the  coiml  found,  as  a  fact,  that  the 
money  borrowed  from  the  plaintiff  by  the  defendant  Rush^ 
on  his  own  credit,  and  for  which  he  subsequently  executed 
the  note  in  suit,  was  applied  by  him  to  the  payment,  in  part,, 
of  the  debt  of  the  old  firm  of  Rush  &  Cretcher  to  A.  D. 
Brandreth  &  Co.  It  is  verj'  clear,  we  think,  that  this  posi- 
tion of  counsel  can  not  be  maintained.  When  the  firm  of 
Rush  &  Cretcher  was  dissolved,  the  court  found  that  the 
defendant  Rush,  upon  a  suflicient  consideration,  assumed 
the  payment  of  the  entire  indebtedness  of  the  firm,  including 
the  debt  to  Brandreth  &  Co.  As  between  Rush  and  the 
appellee,  the  firm  indebtedness  became,  in  legal  effect,  the 
individual  indebtedness  of  Rush,  and  not  of  the  appellee ; 
and,  while  the  latter  wjis  by  no  means  discharged  from  his 
liabilitv  to  the  creditors  of  the  firm  bv  the  contract  of  dis- 
solution,  yet,  as  between  themselves,  the  appellee  had  the 
right  to  insist  that  Rush  should  pay  the  debts  of  the  late 
firm  out  of  his  own  proper  means.  After  the  dissolution  of 
the  partnership,  Rush  had  no  power  or  authority  to  contract 
new  debts  in  the  name,  or  upon  the  credit,  of  the  late  firm^ 
even  for  the  purpose  of  getting  money  to  be  applied  in  pay- 
ment of  the  firm  indebtedness,  which  he  had  assumed  ta 
pay.     The  court  found  as  facts,  that  the  plaintiff  parted 
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with  his  moneyy  not  upon  the  credit  of  the  late  firm  of  Bush 
&  Cretcher,  nor  upon  the  credit  of  the  appellee,  Cretcher, 
as  to  the  whole  or  any  part  of  such  loan  ;  that  the  plaintiff 
delivered  the  money  to  Moses  Rush  about  a  week  before  the 
note  in  suit  was  executed  ;  that  the  plaintiff  never  knew  that 
Cretcher,  or  his  name,  was  to  be  in  any  way  connected  with 
the  note  until  it  was  signed  and  delivered  to  him  by  Moses 
Rush  ;^and  that  the  plaintiff  then  told  Rush  that  the  firm  of 
Rash  &  Cretcher  was  dissolved,  and  he  did  not  think  Rush 
had  a  right  to  sign  Cretcher' s  name  to  the  note  in  suit. 

Upon  these  facts,  we  are  clearly  of  the  opinion  that  the 
money  borrowed  from  the  plaintiff  was  the  individual  debt 
of  Moses  Rush,  and  not  the  debt  of  the  appellee,  and  that 
the  note  in  suit  was  not  the  appellee's  note.  The  fact,  that 
the  money  borrowed  was  used  by  Rush  in  payment  of  the 
old  firm's  indebtedness  to  Brandreth  &  Co.,  certainly  did 
not  render  the  appellee  liable  to  the  plaintiff  for  the  whole 
or  any  pait  of  such  money,  or  upon  the  note  given  therefor 
by  Rush,  long  after  the  dissolution  of  the  partnership,  and 
without  the  authority  or  consent,  express  or  implied,  of  the 
appellee.  The  court  did  not  err  in  its  conclusions  of  law 
upon  the  facts  specially  found,  nor  in  oven'uling  the  plain- 
tiff's motions  for  judgment  thereon.  King  v.  Barbour ^  70 
Ind.  35,  on  page  40. 

In  the  plaintiff's  motion  for  a  new  trial,  several  causes 
were  assigned  therefor ;  but  of  these  we  need  only  notice 
the  first  three  causes,  as  follows : 

1.  The  finding  and  decision  of  the  court  were  not  sus- 
tained by  any  sufficient  evidence ; 

2.  The  finding  was  contrary  to  the  evidence ;  and, 

3.  The  finding  and  decision  were  contrary  to  law. 

We  have  read  the  evidence  as  it  appears  in  the  record. 

It  consists  chiefly  of  the  testimony  of  the  parties  to  the  suit, 

at  the  time  of  the  trial  in  the  lower  court.     It  was  conflict- 
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ing,  and,  as  it  is  stated  in  the  bill  of  exceptions,  it  is  not 
very  satisfactory.  We  can  not  say,  however,  that  the  evi- 
dence in  the  record  does  not  tend  to  sustain  the  special  find- 
ings of  the  court  on  every  material  point.  It  is  not  th^ 
province  of  this  court  to  weigh  the  evidence  and  determine 
its  preponderance.  For  this  purpose,  the  learned  judge  who. 
tried  the  cause  had  opportunities  and  facilities,  which  we  can 
not  have,  for  determining  the  credibility  and  value  of  the  evi- 
dence, and  it  is  for  this  reason  it  has  been  so  often  decided 
that  this  court  will  not  disturb  the  verdict  of  a  jury,  or  the 
finding  of  a  trial  court,  upon  the  weight  of  the  evidence. 
Cox  V.  The  8tatey  49  Ind.  568  ;  Rudolph  v.  Lane^  57  Ind.  115 ; 
The  Fort  Wayne ^  etc.j  E.  R.  Co.y.  Husselman^  65  Ind.  73. 
In  the  case  now  before  us,  the  evidence  tended  to  sustain  the 
special  findings,  and  certainly  they  were  not  contrary  to  law. 
The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  at  the  costs  of  appellant,  to  be 
levied  of  the  estate  of  his  decedent  in  his  hands  to  be  admin- 
istered. 


♦•♦ 
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Clark  v.  Stipp  et  al. 

Beplevin.— 2Vc«paMfnflr  Animals,— Enclosed  Land.— Lawful  Fence, — ^An 
action  of  replevin  will  lie  to  recover  cattle  seized  and  held  for  the  pay- 
ment of  damages  done  by  them  to  crops  upon  enclosed  land,  if  the  fence 
through  which  they  broke  was  not  a  lawful  fence. 

Same. — Evidence, — Supreme  Court. — If,  in  such  case,  the  evidence  is  con- 
flicting as  to  whether  it  was  a  lawful  fence,  and  the  lower  court  finds 
for  the  plaintiff,  the  Supreme  Court  will  regard  the  fact  established, 
that  the  fence  was  not  a  lawful  fence,  within  the  meaning  of  sections  1 
and  2, 1  R.  S.  1876,  p.  495.  • 

Saxe,— Practice.— Bemedy.—U  the  fence  is  not  a  lawful  one,  the  taker-up 
has  no  right  to  detain  such  cattle,  and  the  owner  can  not  be  deprived 
of  any  remedy  he  may  have,  simply  because  the  taker-up  claims  them 
as  trespassing  animals. 
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Saxe.—AiU  of  1877  Construed.— Board  of  CommUaioners. ^The  act  of 
March  12th,  1877,  Acts  1877,  Spec.  Sess.,  p.  42,  aathorizes  an  action  to 
be  maintained  against  the  owner  of  aU  trespassing  animals,  whether 
the  fence  is  a  lawful  one  or  not,  unless  the  animals  are  autlforized  to 
ran  at  large  by  an  order  of  the  board  of  commissioners,  in  which  case 
the  fence  must  be  lawful  to  maintain  the  action. 

Same. — ^In  such  case,  it  is  immaterial  whether  the  order  was  passed  be- 
fore or  after  the  said  act  of  1877  took  effect. 

From  the  Pulaski  Circuit  Court. 

W.  SpangleVy  for  appellant. 

J.  C.  Nye  and  N.  L.  Agnew^  for  appellees* 

Best,  C. — ^In  August,  1877,  the  appellees'  cattle  trespassed 
ipon  the  enclosed  lands  of  appellant,  damaged  his  crops,  and 
were  seized  and  held  by  him  for  the  payment  of  his  dam- 
ages. Upon  his  refusal  to  deliver  them  until  his  damages 
were  paid,  the  appellee  replevied  them  before  a  justice  of  the 
peace,  where  he  succeeded.  On  appeal  the  cause  was  submit- 
ted to  the  court  and  a  judgment  rendered  for  the  appellees* 

The  only  disputed  question  of  fact,  upon  the  trial,  was 
whether  the  fence  through  which  the  cattle  broke  was  a  <  ^law- 
ful fence."  The  evidence  was  very  conflicting,  and,  under 
these  circumstances,  this  court  can  not  disturb  the  finding  of 
the  trial  court,  but  must  regard  the  fact  as  established  that 
the  fence  was  not  a  **lawful  fence,'*  within  the  meaning  of 
sections  1  and  2  of  an  act  '^concerning  inclosures,  tres- 
passing animals,  and  partition  fences."  1  R.  S.  1876,  p.  495. 

Thus  regarded,  the  appellant  insists  that  the  judgment  is 
erroneous,  for  the  following  reasons,  viz. : 

1st.  The  remedy  provided  by  the  above  act  is  exclusive 
where  a  trespassing  animal  is  taken  and  held  for  the  pay- 
ment of  damages  under  said  act. 

2d.  The  act  of  March  12th,  1877,  authorizes  the  detention 
of  such  property,  whether  the  fence  is  ^'lawful"  or  not,  as 
the  latter  part  of  it,  which  recognizes  the  power  of  the  county 
commissioners  to  specify  what  animals  may  run  at  large»  is 
unconstitutional. 
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3d.  If  such  law  is  valid,  there  was  no  proof  that  the  com- 
•missioners  had  made  any  order  after  such  act  went  into  force. 

We  *do  not  think  the  remedy  mentioned  in  the  statute  is 
exclusive  ;  unless  the  fence  is  a  ** lawful"  one,  the  taker*up 
has  no  right  to  detain  such  cattle  as  may  be  trespassing  upon 
his  land,  and  we  do  not  think  that  where  cattle  are  detained 
without  right  the  owner  can  be  deprived  of  any  remedy  he 
would  otherwise  have  for  their  recovery,  simply  because  the 
taker-up  claims  them  as  trespassing  cattle.  This  was  so  held 
in  Blizzard  v.  Walker ,  32  Ind.  437,  and  we  see  no  good  rea- 
son for  holding  otherwise. 

The  act  of  March  12th,  1877,  amends  section  2  of  the  above 
recited  act,  and  is  as  follows :  <  'If  any  domestic  animal  break 
into  an  enclosure  or  wander  upon  the  lands  of  another,  the  per- 
son injured  thereby  shall  recover  the  amount  of  damage  done : 
Provided y  That  in  townships  where,  by  order  of  the  board  of 
county  commissioners,  said  domestic  animals  are  permitted 
to  run  at  large,  it  shall  appear  that  the  fence,  through  which 
said  animal  broke,  was  lawful ;  but  where  such  animal  is  not 
permitted  to  graze  upon  the  uninclosed  commons,  it  shall  not 
be  necessary  to  allege  or  prove  the  existence  of  a  lawful  fence 
in  order  to  recover  for  the  damage  done." 

<*At  common  law,  the  owner  of  animals  is  obliged  to  keep 
them  upon  his  own  grounds,  and  is  a  wrong-doer  if  he  suffer 
them  to  stray  upon  the  grounds  of  others.  This,  as  a  gen- 
eral rule,  is  the  law  of  Indiana."  The  Pittsburgh^  etc.jR.  W. 
Co.  V.  Stuart,  71  Ind.  500. 

Although,  by  the  common  law,  it  is  wrongful  to  permit 
domestic  animals  to  stray  upon  the  lands  of  another,  yet  the 
Legislature,  by  section  2,  amended  as  above,  provided  that 
no  action  should  be  maintained  for  such  injury,  unless  it  ap- 
peared that  such  animal  broke  through  a  lawful  fence.  Any 
remedy  for  the  wrong  was  withheld  This  it  was  competent 
for  the  Legislature  to  do,  as  was  decided  in  Myers  v.  Dodd^ 
9  Ind.  290. 
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The  only  change  made  by  the  amendment  of  1877,  was  to 
allow  a  remedy  for  such  trespasses  as  are  committed  upon  un- 
inclosed  lands  by  animals  not  permitted  to  run  at  large  by 
an  order  of  the  board  of  county  commissioners.  For  tres- 
passes, caused  by  such  animals  as  are  allowed  to  run  at  large, 
the  law  is  not  changed,  but  remains  the  same.  •  The  remedy 
IB  withheld,  unless  the  fence  is  **lawful."  This  amendment 
gives  a  remedy  where  there  was  none,  but  does  not  take  away 
any ;  nor  does  it  authorize  the  board  of  commissioners  to 
make  such  orders  as  are  mentioned  therein.  It  simply  recog- 
nizes the  fact  that  such  orders  may  have  been  made,  and  pro- 
vides that  for  trespasses  committed'  by  animals  at  large,  in 
pursuance  of  them,  the  law  shall  remain  as  it  was.  If  the 
Legislature  could  withhold  a  remedy  for  trespasses  commit- 
ted by  aU  domestic  animals,  under  certain  circumstances,  it 
could,  under  like  circumstances,  withhold  it  for  those  com- 
mitted by  animals  at  large,  in  pursuance  of  such  orders.  The 
act  specifies  a  part  of  the  animals,  the  owners  of  which  are 
not  liable,  unless  the  fence  is  lawful.  That  part  might  have 
been  otherwise  designated.  However  done,  it  would  be  a 
mere  division  of  the  whole  number  running  at  large,  and, 
therefore,  it  seems  to  us  that  the  validity  of  the  law  author- 
izing the  board  of  commissioners  to  make  such  orders  is  not 
involved,  and  since  it  appears  that  the  animals  in  question 
were  at  large  in  pursuance  of  an  order  of  the  board  of  com- 
missioners, it  was  material  to  know  whether  the  fence  through 
which  they  broke  was  **lawful.*' 

Nor  do  we  think  the  third  point  well  taken.  The  act  of 
March  12th,  1877,  applies  to  trespasses  of  animals  permitted 
to  run  at  large  by  all  orders  of  the  board  of  commissioners, 
whether  such  orders  were  made  before  or  after  such  act  took 
effect* 

For  these  reasons  we  think  the  judgment  should  be  affirmed. 

Feb  Cubiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things, 
affirmed,  at  the  costs  of  the  appellant. 


US 
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No.  7516. 

Jackson  School  Township  v.  Farlow. 

School  Law. — Contract  toith  Unlicensed  Teacher  to  Teach  School, — A 
teacher  can  neither  recover  compensation  for  services  rendered  under 
a  contract  with  the  officers  of  a  public  school  corporation,  nor  damages 
for  a  breach  of  such  contract,  unless  he  has  been  licensed  to  teach  as 
prescribed  by  the  statute. 

Same. — License. — Pleading. — Complaint* — In  an  action  by  a  teacher  upon 
a  contract  entered  into  by  him  with  a  township  trustee,  the  complaint 
must  allege  that  he  had  obtained  the  requisite  license ;  and  an  averment 
that  he  was  "prepared  and  qualified  in  every  particular  to  perform  all 
the  conditions  of  the  contract^^  is  not  equivalent  to  such  an  allegation. 

Same. — License  not  Condition  of  Contract, — The  requirement  that  public 
teachers  shall  obtain  a  license  is  not  a  condition  of  the  contract,  but  is  a 
command  of  the  law. 

Same. — Contract. — Descriptio  Personce, — Estoppel, — In  the  introductory 
clause  of  a  contract  to  teach  school,  the  contracting  parties  were  de- 
scribed as  "M.  P.,  trustee  of  J.  township,  and  J.  F.,  a  licensed  teacher.^' 

Meldy  in  an  action  on  the  contract  by  the  teacher,  tliat  the  words  annexed 
to  his  name  are  not  only  used  by  way  of  recital,  but  are  mei*ely  descrip- 
tio personce,  and  are  not  in  the  form  of  a  stipulation,  and  did  not  estop 
the  township  trustee  from  asserting  that  the  plaintiff  did  not  have  the 
requisite  license. 

Same. — Tovmship  Trustee.— A  township  trustee  can  not,  by  inserting  a 
provision  by  way  of  recital  in  a  contract,  nullify  the  provisions  of 
the  statute. 

Pleading. — Recitals. — Exhibits. — Contract, — As  a  rule,  matters  can  not 
be  pleaded  by  way  of  recital,  and  a  mere  recital  in  a  contract  can  not 
supply  the  place  of  positive  averment;  but  where  a  recital  is  used  as 
signifying  a  stipulation,  condition  or  promise,  a  pleading  may  be  dded 
by  the  recital  in  an  exhibit,  though  it  can  not  w^here  the  matters  are  ixk* 
troductory  and  stated  strictly  by  way  of  recital. 

Same. — Pleader  must  State  Facts,  not  Conclusions  of  Law. — A  pleader  who 
seeks  to  bring  himself  within  a  statute  must  state,  not  in  the  form  of 
a  conclusion  of  law,  but  as  a  traversable  fact,  the  act  done  by  him  and 
relied  upon  as  bringing  him  within  the  statute. 

Contract. — Descriptive  Words.— Sigriature. — Descriptive  words  cannot 
control,  much  less  give  validity  to,  a  contract,  and  it  makes  no  differ- 
ence whether  the  descriptive  words  are  simply  appended  to  the  signa* 
ture  at  the  foot  of  the  contract,  or  annexed  to  the  name  in  the  body  <Kf 
the  instrument. 


From  the  Madison  Circuit  Court. 
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C.  L.  Henry  and  W.  S.  Divert^  for  appellant. 
H.  D.  Tho7npsonj  for  appellee. 

Elliott,  J. — ^Appellee,  plaintiff  below,  brought  this  action 
npon  a  contract  entered  into  by  him  with  the  trustee  of 
Jackson  township,  wherein  he  undertook  to  teach  one  of  the 
public  schools  of  said  township  for  a  specified  time  and  for 
a  fixed  compensation.  The  complaint  alleges  a  breach  of 
this  contract,  and  demands  damages. 

Appellant  contends  that  the  first  paragraph  of  the  complaint 
is  bad,  and  that  the  court  erred  in  overruling  the  demurrer 
addressed  to  it.  The  objection  stated  is,  that  it  does  not 
show  that  appellee  had  obtained  a  license,  as  required  by 
section  28  of  the  school  law.  It  is  settled  that  a  teacher  can 
neither  recover  compensation  for  services  rendered  under  a 
contract  with  the  oflicers  of  the  public  school  coiporations,  nor 
damages  for  a  breach  of  such  a  contract,  unless  he  has  been 
Hcensed  to  teach  as  prescribed  by  the  statute.  Putnam  v.  The 
School  Town  of  Irmngton,  69  Ind.  80;  Hamson  Township 
V.  Conrad^  26  Ind.  337.  The  paragraph  under  examination 
does  not  allege  that  the  appellee  had  obtained  the  requisite 
license.  It  does,  however,  allege  that  he  was  **prepared  and 
qualified  in  every  particular  to  perform  all  the  conditions  of 
the  contract."  Counsel  affirm  that  this  is  equivalent  to  an 
averment  that  a  license  had  been  obtained.  We  think  other- 
wise. It  may  be  true  that  the  appellee  was  prepared  and 
qualified  for  the  duties  of  a  school  teacher,  and  yet  equally 
true  that  he  was  an  unlicensed  teacher.  He  may  have  had 
the  necessary  learning  and  ability,  and  nevertheless  have 
lacked  the  evidence  of  his  competency,  which  the  law  imper- 
atively makes  a  condition  precedent  to  the  right  of  recovery. 

The  purpose  of  the  statute  is  to  compel  those  who  desire 
to  enter  upon  the  responsible  duties  of  teachers  to  submit  to 
an  examination  by  competent  school  officers,  and  to  eifect 
this  purpose  the  stringent  provision  prohibiting  recoveries 
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by  unlicensed  teachers  was  incorporated.  The  question  of 
qualification  and  preparation  must  be  determined  by  the 
school  authorities,  not  by  courts  or  juries.  Courts  can 
only  inquire  whether  the  requisite  license  has  been  obtained, 
and,  if  they  find  that  it  has  not  been,  then  their  plain  duty  is 
to  deny  a  recovery.  The  possession  of  a  license  is,  there- 
fore, indispensable  to  the  right  of  action.  A  fact  so  impor- 
tant should  be  directly  stated,  and  not  left  to  be  conjectured 
from  vague  and  indefinite  general  allegations.  It  was  an  easy 
matter  for  appellee,  when  he  framed  his  complaint,  to  aver 
that  he  did  have  the  proper  certificate  or  license.  The  mat- 
ter was  one  peculiarly  within  his  own  knowledge,  and  one 
which  he  might  readily  state,  fully  and  directly. 

The  requirement  that  teachers  shall  obtain  a  license  is  not 
a  condition  of  the  contract,  but  is  a  command  of  the  law* 
A  pleader  who  seeks  to  bring  himself  within  a  statute  must 
state,  not  in  the  form  of  a  conclusion  of  law,  but  as  a  trav- 
ersable fact,  the  act  done  by  him  and  relied  upon  as  bring- 
ing him  within  the  statute.  One  may  have  performed  the 
conditions  of  the  contract,  and  still  not  have  performed  the 
act  made  bylaw  indispensably  necessary  to  a  right  of  action. 

The  views  we  have  expressed  are  fully  sustained  by  several 
well  considered  cases.  In  Oasey  v.  Baldridge^  15  III.  65,  the 
declaration  was  upon  a  contract  very  similar  to  that  here  de- 
clared on,  and  contained  the  allegation :  '  *The  plaintiff  being 
then  and  there  legally  qualified  to  teach  said  school ;"  and 
this  was  held  to  be  insufficient.  It  was  there  said  by  Treat, 
C.  J.,  in  delivering  the  opinion  of  the  court:  "In  this  case 
the  declaration  is  clearly  defective.  It  fails  to  show  that 
the  directors  are  guilty  of  any  breach  of  duty.  It  contains 
no  averment  that  the  plaintiff  procured  a  certificate  of  qual- 
ification, and  exhibited  it  to  the  directors  prior  to  the  com- 
mencement of  the  school."  The  case  of  Smith  v.  Curry y 
16  El.  147,  is  still  stronger,  for  the  court  there  sustained  a 
motion  in  arrest,  although  the  declaration  contained  the 
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Ikyerment  that  the  plaintiff  **wa8  duly  qualified."  In  Botkin 
V.  Osborne 9  39  111.  101,  the  earlier  decisions  are  expressly 
approved,  and  it  was  said :  **As  the  appellee  is  seeking  to 
draw  money  from  a  public  fund,  under  the  provisions  of  the 
school  law,  she  must,  by  the  necessary  averments,  bring  her 
case  within  its  provisions."  We  are  unable  to  see  how 
any  other  doctrine  could  be  held  without  violating  familiar 
rules  of  pleading,  for  it  is  well  settled  that  the  facts  consti- 
tuting the  breach  of  duty  must  always  be  distinctly  alleged 
in  such  actions  as  the  present.  Jenness  v.  School  District^ 
etc.,  12  Minn.  448 ;  McComb  v.  Bell,  2  Minn.  295  ;  Rhoda 
V.  Alameda  County,  52  Cal.  350. 

The  introductory  clause  of  the  contract  describes  the  con- 
tracting parties  as  "Martin  Pruett,  trustee  of  Jackson  town- 
ship and  James  Farlow,  a  licensed  teacher."  It  is  insisted 
that  the  descriptive  words  annexed  to  appellee's  name  make 
the  complaint  sufficient. 

Counsel  for  the  appellee  argue  that  the  words  following 
the  name  of  appellee  conclude  the  township  from  asserting 
that  he  was  not  licensed  as  the  law  requires.  This  argument 
is  plainly  fallacious.  A  township  trustee  can  not,  by  insert- 
ing a  provision  by  way  of  recital  in  a  contract,  nullify  the 
provisions  of  the  statute. 

It  is  clear  enough  that  the  recital  does  not  estop  the  town- 
ship from  asserting  that  the  appellee  did  not  have  the  requi- 
site license ;  but  it  is  not  so  easy  to  determine  just  what 
force  shall  be  given  to  the  recital.  In  order  to  fully  under- 
stand what  the  law  requires  of  one  who  claims  to  receive 
compensation  for  services  as  a  teacher,  it  is  necessary  to 
briefly  note  some  of  the  statutory  provisions  upon  the  sub- 
ject. Section  28  prohibits  the  employment  of  unlicensed 
teachers.  Section  34  directs  how  and  by  whom  the  exam- 
ination for  license  shall  be  conducted,  and  when  a  license 
shall  be  granted ;  and  section  37  limits  the  license  to  the 
county  in  which  it  is  granted.   It  is  necessary  that  the  teacher 
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should  pass  an  examination,  should  be  of  good  moral  char- 
acter, and  should  have  a  license  from  the  officers  of  the 
county  wherein  he  contracts  to  teach.  These  are  all  essen- 
tial facts,  without  which  no  recovery  can  be  had.  Can  they 
be  inferred  from  the  descriptive  words  contained  in  the 
recital  which  forms  the  introductory  clause  of  the  contract? 
To  indulge  such  an  inference  would  violate  well  settled 
rules  of  pleading,  and  under  these,  and  not  those  of  evidence, 
the  question  must  be  determined.  A  positive  stipulation  in 
the  contract,  that  appellee  was  a  licensed  teacher,  would  not 
be  sufficient,  for  that  might  well  be  true  and  it  still  be  none 
the  less  true  that  his  license  was  of  no  force  or  validity  in 
the  county  where  the  contract  was  made.  The  law  limits 
the  validity  of  the  license  to  the  county,  and  imperativeljj 
prohibits  the  employment  of  teachers  who  are  not  licensed 
in  the  county  where  they  are  employed  to  teach. 

The  descriptive  words  are  not  in  the  form  of  a  stipulation, 
but  in  that  of  a  mere  introductory  recital.  It  was  the  rule 
at  common  law,  and  is  the  rule  under  the  code,  that  matters, 
can  not  be  pleaded  by  way  of  recital.  Facts  must  be  pos- 
itively alleged .  A  mere  recital  in  a  contract  can  not  supply 
the  place  of  positive  averment.^  Recital  is  sometimes  used 
as  signifying  a  stipulation,  condition  or  promise,  and,  when 
used  in  that  sense,  it  may  well  be  held  that  a  pleading  is 
aided  by  the  recital  in  an  exhibit,  but  it  can  not  be  so  held 
where  the  matters  are  introductory  and  stated  strictly  by 
wav  of  recital.  The  distinction  is  well  illustrated  in  the  case 
of  S?iafer  v.  Bear  River ^  etc,<,  Co,j  4  Cal.  294,  where  it 
was  held  that  the  mere  recital  of  an  indebtedness  in  a  mort- 
gage would  not  so  aid  a  declaration  as  to  make  it  sufficient. 
In  HaU  V.  Williams^  13  Minn.  260,  the  principle  involved 
in  the  proposition  stated  is  distinctly  declared.  It  was  thercf 
said  :  ^<It  is  contended  that  the  complaint  is  insufficient,  be- 
cause it  does  not  allege  that  the  defendant  Williams  was 
ever  appointed  deputy  collector.   In  answer  to\his,  it  is  sai4 
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ibai  the  bond  recites  the  appointment,  and  as  the  bond  is  a 
part  of  the  pleading,  this  recital  found  in  the  bond  should  be 
treated  as  an  averment  of  the  complaint.  This  will  hardly 
do.  The  complaint  avers  that  a  bond  was  made  which  con- 
tains a  recital  to  the  effeet  that  Williams  had  been  appointed 
deputy  collector.  This  Is  no  averment  of  the  truth  of  that 
recital.  The  recital  may  be  valuable  as  evidence  of  a  fact, 
but  it  can  not  be  regarded  as  an  averment  of  the  fact."  The 
rule  prohibiting  pleading  by  way  of  recital  or  rehearsal  must 
be  adhered  to,  or  an  issue. could  never  be  formed.  It  would 
be  impossible  to  have  a  proposition  affirmed  on  one  side  and 
denied  on  the  other,  if  pleadings  were  allowed  to  merely  recite 
or  rehearse  matters,  and  it  can  make  no  difference  whether 
the  rehearsal  or  recital  is  found  in  the  body  of  the  pleading 
or  in  an  exhibit ;  the  evil  istthe  same  in  either  case. 

The  words  annexed  to  appellee's  name  are  not  only  used 
by  way  of  recital,  but  they  are  merely  descriptio  persorue. 
It  is  abundantly  settled  that  such  words  can  not  control,  much 
less  give  validity  to,  a  conti^a^it.  This  is  the  effect  of  the  de- 
cision in  Shepherd  v.  EvanSy  9  Ind.  260,  where  it  was  held 
that  words  of  description  added  to  the  name  of  the  payee  in 
the  body  of  the  note  exerted  no  controlling  effect,  but  might 
be  rejected  as  mere  surplusage.  This  is  not  only  the  long 
settled  doctrine  of  this  court,  but  it  was  the  settled  law  at 
least  a  century  before  this  court  had  any  existence.  En- 
forcing the  doctrine  that  words  descriptive  of  the  person  are 
not  of  controlling  force  are,  Hays'y.  Crutcher,  54  Ind.  260 ; 
Means  y.  Hwormstedt,  32  Ind.  87  ;  Kenyon  v.  WtlliamSj  19 
Ind.  44 ;  Potts  v.  Henderson^  2  Ind.  327 ;  Mears  v.  6rra- 
ham,  8  Blackf .  144 ;  Hay  v.  McCoy,  6  Blackf .  69.  In  all 
of  these  cases  the  rule  is  broadly  declared,  that  words  fol- 
lowing the  names  of  parties  operate  only  as  mere  descriptio 
personcB,  and  it  is  well  settled  that  such  words  serve  only  to 
identify  the  parties.  This  is  the  doctrine  applied  to  con- 
tracts with  administrators,  trustees,  receivers,  sheriffs,  agents 
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and  assignees,  and  to  licensed  apothecaries.  De  Witt  v.  Wal- 
ton,  9  N.  Y.  571 ;  Pentz  v.  Stanton,  10  Wend.  271 ;  Rathbon 
V.  Budlong,  15  Johns.  1 ;  Reznory.  Webby  36  How.  Pr.  353 ; 
Hurd  V.  City  of  Elizabeth,  40  N.  J.  L.  218  ;  Board,  etc,  v. 
Garlinghouse,  45  N.  Y.  249. 

It  makes  no  difference  whether  the  descriptive  words  are 
simply  appended  to  the  signature  at  the  foot  of  the  contract 
or  annexed  to  the  name  in  the  body  of  the  instrument,  /n- 
habitants,  etc.,  v.  Weir,  9  Ind.  224;  Meara  v.  Qraham,  8 
Blackf .  144 ;  Prather  v.  Ross,  17  Ind.  495.  The  case  of 
Hobbs  v.  Cowden,  20  Ind.  310,  is  strongly  in  point.  In  that 
case  the  complaint  was  upon  an  appeal  bond,  which  was  filed 
as  an  exhibit.  The  bond  contained  these  recitals :  /^The  un- 
dersigned, James  Hobbs,  trustee  of  Columbus  township,  *  * 
on  behalf  of  said  township,  has  this  day  appealed  to  the  *  cir- 
cuit court,"  and  the  words  following  the  name  of  the  obligor 
were  held  to  be  mere  descriptio  persona.  A  still  stronger 
confirmation  of  the  view  here  expressed,  that  such  words 
exert  no  material  force,  is  furnished  by  the  case  of  Hayes  v. 
Matthews,  63  Ind.  412.  It  was  held  in  that  case  that  the 
erasure  of  the  descriptive  words,  "Trustees  of  the  First  Uni- 
versalist  Church,  of  Pierceton,"  did  not  avoid  a  promissory 
note,  because  such  words  were  not  a  material  part  of  the  in- 
strument. To  borrow  an  illustration,  keenly  and  forcibly  put 
by  WoRDEN,  J.,  in  WooUen  v.  Whitacre,  73  Ind.  198,  per- 
jury could  not  be  assigned  upon  a  pleading  containing  such 
an  allegation  as  the  present,  although  it  might  be  incontest- 
ably  true  that  appellee  was  not  a  licensed  teacher  of  Madison 
county.  As  held  in  that  case,  whether  perjury  can  be  assigned, 
*  *  would  furnish  a  fair  test  of  the  construct  ion  of  the  pleading. " 

Other  questions  are  discussed,  but  we  deem  it  unnecessary 
to  consider  them,  for  the  error  in  overruling  the  demurrer  to 
the  first  paragraph  of  the  complaint  requires  us  to  reverse 
the  judgment. 

Judgment  reversed,  at  costs  of  the  appellee. 
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•  Bailey  v.  Boyd  et  al. 

Composition  Bow,^ Surety. —Change  of  Terms. -^Belease, — ^If  a  creditor 
holding  a  composition  bond,  by  an  agreement  with  the  debtor,  for  a 
valuable  consideration,  witliout  the  knowledge  or  consent  of  the  suret}'. 
materially  change  the  terms  of  the  contract  of  indebtedness,  he  thereby 
releases  the  8uret>'. 

Same. — Action  on  Composition.^r Creditor'' s  Election. — If  the  debtor  per- 
forms his  pan  of  a  composition  agreement,  no  action  will  lie  for  the 
original  debt;  if  not,  the  creditor  has  his  action  on  the  original  debt,  and 
also  on  the  composition  agreement  for  any  damages  he  may  have  sus- 
tained. He  may  elect  to  rely  upon  the  composition  agreement  alone,  or, 
if  not  complied  with  by  the  debtor,  enforce  payment  of  the  original  debt 

Same. — ^A  composition  is  an  agreement  between  a  debtor  and  his  creditor 
for  payment  of  a  less  sum,  at  a  time  fixed,  than  the  debt,  according  to 
its  terms. 

From  the  Marion  Superior  Court. 

W.  Morrow,  N.  Tittsler  and  J.  A.  Henry ,  for  appellant. 
B.  Harrison,  C.  C.  Hinea  and  W.  H,  H.  Miller,  for  ap- 
pellees. 

Franklin,  C. — ^The  facts  in  this  case  are  as  follows :  Au- 
gust 1st,  1871,  Boyd  borrowed  money  of  Bailey,  and  executed 
to  him  his  principal  note  for  five  thousand  dollars,  payable  at 
five  years  from  date,  and  ten  interest  notes,  for  $250  each, 
being  for  interest  at  ten  per  cent,  per  annum,  falling  due  at 
inter\'als  of  six  months.  The  debt  was  secured  by  mortgage 
upon  certain  real  estate,  the  title  to  which,  as  it  afterward 
appeared,  was  not  in  the  mortgagors,  Boyd  and  wife.  Boyd 
became  desirous  of  repaying  the  loan  before  it  should  ma- 
ture, and  Bailey  desiring  other  security,  a  composition  bond 
was  executed  by  Boyd,  as  principal,  and  Craighead  as  surety, 
to  Bailey,  providing  for  the  payment  of  a  less  sum  than  the 
principal,  at  an  earlier  date,  with  the  interest  on  the  princi- 
pal to  date  of  payment,  or  the  perfection  of  the  title  to  the 
property  mortgaged.  This  bond  was  executed  October  13th, 
1871,  a  little  over  two  months  after  the  debt  was  contracted. 
The  sum  provided  to  be  paid  as  a  satisfaction  and  discharge 
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of  the  debt  was  $4,250,  on  August  1st,  1872,  instead  of 
$5,000  in  five  years,  or  the  title  might  be  perfected  to  the 
property.  The  penalty  of  the  bond  was  $7,500.  In  May, 
1873,  Bailey,  the  plaintiff  below,  and  appellant  here,  entered 
into  a  new  contract  with  Boyd,  with  reference  to  the  debt, 
and  took  a  new  mortgage  and  different  security,  and  changed 
the  time  of  payment,  not  only  of  the  $4,250,  provided  for 
in  the  bond,  but  also  of  the  original  debt  of  $5,000,  making 
the  latter  fall  due,  not  on  August  1st,  1876,  as  by  its  orig- 
inal terms  it  would  have  done,  but  at  anytime  whenever  any 
one  of  the  original  interest  notes  for  $250  each  should  be- 
come due  and  not  paid.  Appellant  instituted  suit  on  this 
new  mortgage,  and  on  the  21st  day  of  June,  1875,  judgment 
was  rendered  against  Boyd  for  the  full  amount  of  the  orig- 
inal debt  then  unpaid,  interest  and  attorney's  fees,  in  the 
sum  of  $5,787.36,  and  a  foreclosure  of  the  mortgage.  The 
property  included  in  the  second  mortgage  was  sold  by  the 
sheriff,  and  appellant  realized  therefrom  $1,891.97. 

This  suit  was  brought  upon  the  bond,  the  complaint  sub- 
stantially setting  out  the  foregoing  facts.  There  was  a  de- 
murrer overruled  to  the  complaint,  and  a  demurrer  sustained 
to  the  sixth  paragraph  of  Craighead's  answer,  exceptions  re-  * 
served,  trial  by  court,  finding  for  plaintiff,  motion  for  a  new 
trial  overruled,  and  judgment  rendered  for  $3,871.17.  The 
case  was  appealed  to  the  general  term  of  the  superior  court, 
and  the  judgment  at  special  term  was  reversed,  and  cause 
then  appealed  to  this  court. 

The  errors  assigned  in  the  general  term  of  the  superior 
court  by  Craighead  were : 

1st.  The  overruling  of  his  demurrer  to  the  complaint. 

2d.  The  sustaining  of  appellant's  demtyrer  to  the  sixth 
paragraph  of  Craighead's  answer. 

3d.  The  overruling  of  Craighead's  motion  for  a  new  trial. 

4th.  The   overruling  of  Craighead's  motion   as  to  the 
amount  of  the  judgment. 
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The  error  assigned  in  this  court  is,  that  the  superior  court 
m  general  term  erred  in  reversing  the  judgment  in  special 
term.  The  overruling  of  the  demurrer  to  the  complaint,  and 
the  sustaining  of  the  demurrer  to  the  sixth  paragraph  of  the 
answer,  present  the  same  question,  and  that  is,  did  the 
taking  of  the  second  mortgage  and  the  judgment  against 
Boyd  upon  the  original  notes,  and  a  foreclosure  of  the  mort- 
gage and  sale  of  the  moitgaged  property,  amount  to  an 
abandonment  of  the  bond  by  appellant,  and  a  release  of 
Craighead  as  surety? 

The  bond  is  a  composition  bond.  A  composition  agree- 
ment is  one  between  a  debtor  and  creditor,  whereby  the 
debtor  agrees  to  give,  and  the  creditor  to  take,  a  less  sum  at 
a  time  fixed,  instead  of  the  original  debt,  according  to  its 
terms.  Where  the  debtor  gives  or  furnishes  a  new  liability, 
or  rather  the  liability  of  a  new  party,  as  security  for  the 
performance  of  the  composition  agreement,  it  becomes  a 
binding  contract.  Addison  Contracts,  3d  Am.  ed.,  sec.  380; 
JSteinman  v.  MagnuSj  11  East,  390.  If  the  debtor  performs 
his  part  of  the  agreement,  no  action  will  lie  for  the  original 
debt.  Pontious  v.  DurflingeVy  59  Ind.  27.  But  if  he  fails 
in  good  faith  to  perform  his  part  of  the  agreement,  the  cred- 
itor has  his  action  upon  the  original  debt.  Kahn  v.  GrUWr' 
berts,  9  Ind.  430 ;  McFarland  v.  Garbevy  10  Ind.  151. 

And  he  might  also  have  an  action  upon  the  composition 
agreement,  for  any  damages  that  he  may  have  sustained  on 
account  of  any  breaches  of  the  same.  While  the  creditor 
might  rely  upon  the  composition  agreement  alone,  yet  if  it 
was  not  complied  with  by  the  debtor,  he  would  have  the 
right  to  elect  to  enforce  the  payment  of  the  original  debt. 

In  this  case  the  real  controversy  arises  over  the  subsequent 
arrangement.  The  taking  of  the  new  mortgage  to  secure 
the  payment  of  the  old  notes,  and  the  making  of  them  all 
payable  whenever  there  was  a  failure  to  pay  either  of  the 
interest  notes  when  due,  was  certainly  changing  the  terms  of 
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the  composition  agreement,  both  as  to  the  amount  and  time 
of  payment.  If  a  creditor,  by  an  agreement  with  his  prin- 
cipal debtor,  for  a  valuable  consideration,  without  the  knowl- 
edge or  consent  of  the  surety,  materially  changes  the  terms 
of  the  contract  of  indebtedness,  he  thereby  releases  the 
surety.  And  while  it  may  be  said  that  Craighead  was  not 
surety  on  the  original  notes,  yet  he  was  surety  for  $4,250  of 
the  $5,000,  evidenced  by  the  original  principal  note.  And 
Boyd  had  agreed  to  pay,  and  he  had  agreed  to  and  became 
surety  for  Boyd  that  he  would  pay  to  Bailey  the  $4,250,  in 
full  satisfaction  and  discharge  of  the  $5,000  debt;  and 
Bailey  had  agreed  to  accept  the  same  as  such.  Craighead  was, 
therefore,  surety  for  that  identical  indebtedness.  And  if  the 
$4,250  had  been  paid  on  the  1st  day  of  August,  1872,  with 
the  interest  on  the  principal  note  to  date  of  payment,  that 
would  have  been  a  complete  bar  to  recovering  anything 
further  upon  the  original  notes.  That  not  being  done,  when 
Bailey  made  his  subsequent  arrang^ment  with  Boyd,  and 
took  his  second  mortgage  to  secure  the  payment  of  the  orig- 
inal notes,  instead  of  the  composition  contract,  he  thereby 
abandoned  and  abrogated  Boyd's  composition  contract,  and 
created  a  new  contract  for  a  larger  amount  and  payable  at  a 
different  time.  And  it  stood  then  as  though  no  compositionr 
agreement  had  been  made,  except  as  to  time  of  payment. 
And  Bailey  having  taken  his  judgment  upon  the  new  contract 
for  the  larger  sum,  could  not  afterward  legally  obtain  judg- 
ment against  Boyd  for  the  smaller  sum,  which  had  been 
merged  into,  and  constituted  a  part  of,  the  larger  judgment. 
And  if  Boyd,  the  principal  defendant,  was  released  from 
having  a  second  judgment  against  him,  for  a  stronger  reason 
was  Craighead,  his  surety,  released ;  and  Boyd's  failing  to 
appear  and  defend  couki  not  make  a  valid  claim  against 
Craighead.  The  plaintiff,  in  attempting  to  re-secure  what 
he  had  by  compromise  agreed  to  release,  thereby  lost  the 
composition  security  for  the  amount  agreed  upon. 
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We  think  the  superior  court  in  special  term  erred  in  over- 
ruling the  demurrer  to  the  complaint,  and  in  sustaining  the 
demurrer  to  the  sixth  paragraph  of  the  answer;  and  that 
that  court  in  general  term  did  not  err  in  reversing  the  judg- 
ment of  the  special  term. 

As  the  foregoing  is  decisive  of  the  case,  it  is  unnecessary 
to  extend  this  opinion  by  presenting  and  deciding  the  other 
errors  assigned  in  the  general  term  of  the  superior  court. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  superior  court  in  general 
term  be,  and  it  is  hereby,  in  all  things  affirmed,  with  costs. 


♦•» 
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CoMSTOCK  V.  Whitworth. 

Practice. — Default  Set  Aside. — Trial  Granted. — Finding  and  Judgment  in 
Favor  of  Defaulting  Party. — Former  Judgment  not  Reinstated  for  Techni- 
cal Defect. — Where  a  defendant  appeared  by  attorney  and  filed  a  sworn 
plea,  but  failed  to  appear  on  the  day  set  for  trial,  and  his  attorney 
withdrew  his  appearance  and  permitted  judgment  to  be  entered  by  de- 
fault, and  within  four  days  thereafter  defendant  appeared  and-had  the 
default  set  aside,  and  upon  trial  of  the  action  prevailed,  the  Supreme 
Court  can  not  say  that  the  trial  court  en*ed  in  granting  the  trial  for 
the  excuse  ^ven  b}'  the  defendant,  nor  will  it,  on  a  technical  defect  in 
the  showing,  order  the  original  judgment  reinstated. 

Same.  —  Instruction.  —  Statevnent  of  3>wc  Issue. — Where  an  instruction, 
taken  in  connection  with  others  given,  fairly  and  clearly  stated  the 
true,  if  not  the  technical,  issue  between  the  parties,  it  will  not  be  re- 
garded by  the  Supreme  Court  as  error. 

Sake. — Instruction. — Assuming  Facts. — Corroborating  Evidence  in  Support 
of  Witness. —  Weight  of  Evidence.  —  Province  of  Jury.  —  An  instruction 
which  states  that  there  is  a  conflict  in  the  evidence,  and  undertakes  to 
give  a  summary  of  the  testimony,  is  calculated  to  produce  an  Impres* 
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slon  on  the  minclB  of  the  jury  unjust  to  one  party  or  the  other;  and  if  it 
afiirm,  or  even  assume,  that  credit  must  be  given  to  the  witness  who  is 
best,  or  apparently  b^st,  supported  by  corroborating  evidence,  with- 
out the  qualification  that  they  are  the  exclusive  judges  of  the  weight 
of  evidence,  the  credibility  of  the  witnesses,  and  the  inferences  of  fact 
to  be  drawn  from  the  proofs,  it  is  erroneous. 

From  the  Delaware  Circuit  Court. 

W.  Choosey  for  appellant. 

M.  Forkner  and  TF.  March y  for  appellee. 

Woods,  J. — It  is  claimed  that  the  circuit  court  erred  in 
setting  aside  a  default  and  judgment  thereon  which  had  been 
rendered  against  the  appellee,  and  in  overruling  the  motion 
of  the  appellant  for  a  new  trial. 

The  proceeding  to  set  aside  the  default  was  had  under  the 
99th  section  of  the  code,  and  was  instituted  within  four  days 
after  the  rendition  of  the  judgment.  The  appellee  had  ap- 
peared by  attorney,  and  had  answered  by  a  sworn  plea,  de- 
nying the  execution  of  the  note  sued  on,  but,  not  appearing 
on  the  day  for  trial,  his  attorney  withdrew  his  appearance 
and  permitted  the  judgment  to  go  by  default.  The  excuse 
made  by  the  appellee  for  not  attending  at  the  time  set  for 
the  trial  was  his  own  sickness  and  inability  to  attend  or  to 
communicate  with  his  attorney.  The  appellant  claims  that 
the  showing  is  defective,  in  that  no  reason  is  shown  why  the 
appellee  could  not  communicate  with  his  counsel,  and  pro- 
cure a  continuance,  or  have  the  necessary  preparations  made 
for  proceeding  with  the  trial  in  his  absence.  It  may  be  that, 
if  the  court  had  overruled  the  application,  it  would  have 
committed  no  error.  Pate  v.  Tait^  72  Ind.  450.  But  the 
court  having  set  the  default  aside,  and  a  trial  on  the  merits 
having  resulted  in  the  appellee's  favor,  we  can  not,  on  ac- 
count of  a  defect  in  the  showing  so  technical  as  this,  order 
the  original  judgment  reinstated.  The  rule  which  has  been 
adopted  in  reference  to  errors  assigned  upon  the  action  of 
the  courts,  in  granting  new  trials,  would  seem  to  be  equally 
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«pi>licable  to  the  setting  aside  of  a  default,  of  which  the  prac- 
tical result  is  the  same.  Hooker  v.  Parsley ^  72  Ind.  497  ; 
CoUingwood  v.  The  Indianapolis^  etc.^  R,  W.  Co.,  54  Ind. 
15 ;  Cronk  v.  Cole,  10  Ind.  485. 

Among  the  causes  stated  for  a  new  trial  is  alleged  error 
in  giving  instructions.  In  the  sixth  instruction  given  the 
court  said :  "It  is  not  claimed  by  the  plamtiff  that  the  de- 
fendants Whitworth  and  Benbow,  or  either  ot  them,  ex- 
ecuted the  notes,  but  it  is  claimed  that  the  defendants  Mo- 
Corkle,  Whitworth  and  Benbow  were  partuei's,  and  that 
McCorkle  executed  the  notes  by  signing  the  firm  name  of 
McOorkle  &  Co.  to  them."  The  objection  urged  is,  that 
this  is  a  misstatement  of  the  issue,  and  of  the  plaintiff's 
claim.  The  record,  however,  shows  beyond  dispute  that  the 
parties  named  had  been  partners,  and  that,  after  the  dissolu- 
tion of  the  firm,  McCorkle  executed  the  notes,  signing  the 
firm  name,  and  the  point  contested  at  the  trial  was  whether 
this  was  done  by  the  authority  of  the  parties  named.  By 
this  instruction,  taken*in  connection  withpthers  which  were 
given,  the  true,  if  not  the  technical,  issue  of  the  case  was 
fairly  and  clearly  stated.  • 

The  fourteenth  instruction  is  as  follows :  **In  regard  to 
these  questions,  there  is  a  conflict  in  the  evidence.  McCorkle 
says  there  was  a  general  understanding  that  he  should  bor- 
row money  and  execute  notes,  and  he  claims  that,  under  this 
arrangement,  he  did  borrow  money  and  give  notes,  with  the 
knowledge  and  approbation  of  the  other  defendants.  The 
defendants  testify  that  there  was  no  such  arrangement,  and 
that  they  had  no  knowledge  of  such  transaction.  It  is  your 
duty  to  carefully  examine  all  of  the  evidence  and  determine 
how  far  either  of  these  witnesses  has  been  corroborated  or 
rastained  by  the  facts  proven,  and  determine  which  state- 
ment is  true.'' 

It  is  almost  impossible  that  such  a  summary  statement  of 
the  testimony  of  the  witnesses  as  is  contained  in  this  insjtruo* 
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tion  should  be  precisely  accurate ;  and,  if  the  statement  iteelf 
were  conceded  to  be  correct,  yet  the  danger  that  it  produced 
an  improper  impression  upon  the  mind  of  the  jury,  unjust 
to  one  party  or  the  other,  is  manifestly  great.  The  grounds 
of  objection  to  this  instruction  are  substantially  the  same  as 
those  considered  in  the  case  of  Canada  v.  Curry ^  73  Ind. 
246.  Beside  stating  the  testimony  of  the  witnesses,  and  that 
there  was  conflict  between  them,  the  instruction  assumes,  if 
it  does  not  expressly  afBrm,  that  credit  must  be  given  to  the 
witness  who  is  best,  or  apparently  best,  supported  by  corrob- 
orating evidence.  No  other  instruction  was  given  which  was 
calculated  to  prevent  injury  from  this  one.  The  jury  were  not 
even  told  that  they  were  the  exclusive  judges  of  the  weight 
of  the  evidence,  the  credibility  of  witnesses,  and  of  the  in- 
ferences of  fact  to  be  drawn  from  the  proofs. 

The  judgment  is  reversed,  with  costs,  and  with  directions 
to  grant  a  new  trial 


••^ 


No.  7983. 

Atchinson  et  al.  v.  Lee  et  al. 

Pleading. — Answers  of  Payment  and  Satisfaction  by  Exchange. — Reply  to 
one  Paragraph  by  Reference  to  Another. — A  reply  to  a  paragraph  of 
answer  pleading  payment,  which  refers  for  facts  to  a  third  paragraph 
of  answer  pleading  satisfaction  by  an  exchange,  Is  bad  on  demuri*er. 
The  answei  can  not  thus  be  made  a  part  of  the  reply. 

^AME.— Exchange  not  Payment, — Such  paragraph  of  reply,  even  aided  by 
the  averments  of  the  answer  referred  to,  is  bad,  as  an  exchange  of  oae 
piece  of  property  for  another  is  not  a  payment;  nor  would  a  reply  that 
such  exchange  had  been  made  through  fraud  practiced  upon  the  plain- 
tiff by  the  defendants  be  good  to  an  answer  alleging  payment. 

Payment.— Z>c6«  to  be  Paid.— Exchange. — In  all  cases  of  payment  there 
must  be  a  debt  to  be  paid.  In  the  exchange  of  property  no  debt  is 
created ;  one  thing  is  given  for  another. 
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From  the  Hamilton  Circuit  Court. 
C.  P.  Jacobs^  for  appellants. 

Morris,  C. — ^The  appellees  sued  the  appellants  for  the 
price  of  a  span  of  mules  sold  and  delivered. 

The  appellants  answered  the  complaint  in  three  paragraphs. 
The  first  was  a  general  denial ;  the  second,  payment ;  the 
third  alleged  that  the  mules  had  been  delivered  by  the  ap- 
pellees to  the  appellants  in  even  exchange  for  the  sale  and 
conveyance  to  them  by  the  appellants  of  the  right  to  make, 
use  and  vend  a  patented  improvement  in  earth-pulverizers 
and  harrows,  as  secured  by  letters-patent,  issued  by  the 
United  States  to  James  Lefeber  and  George  W.  Shultz, 
dated  October  21st,  1871. 

The  appellees  replied  to  the  answer  by  a  general  denial. 
To  the  second  paragraph  of  the  answer,  which  alleged  pay- 
ment before  suit,  the  appellees  replied  specially,  in  substance 
as  follows : 

'^That  the  alleged  payment  of  the  indebtedness  mentioned 
in  the  complaint,  contained  in  second  paragraph  of  said 
answer,  consisted  of  said  conveyance  of  said  pretended  right 
to  make,  use  and  vend  the  pretended  improvement  in  earth- 
pulverizers  and  harrows,  contained  in  said  third  paragraph 
of  said  answer,  and  nothing  else  whatever."  It  is  then  al- 
leged that  the  appellants,  to  induce  said  appellees  to  make 
said  exchange,  represented  that  their  patent  eifibraced  a  cer- 
tain machine  of  which  they  had  some  knowledge,  and  that 
it  was  the  best  article  of  the  kind  known,  etc. ;  that  the  ap- 
pellees were  ignorant  as  to  the  patent,  and,  relying  upon  the 
representations  of  the  appellants,  made  the  exchange  as 
stated  in  the  third  paragraph  of  the  appellants'  answer ;  that 
said  representations  were  false ;  that  the  appellants  had  no 
patent  for  the  machine  spoken  of,  and  that  the  machine 
which  their  patent  did  cover  was  neither  new  nor  useful,  but 
was,  in  fact,  worthless. 
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This  reply  is  bad.  It  refers  to  the  third  paragraph  of  the 
appellants'  answer,  and  in  order  to  ascertain  its  meaning, 
that  paragraph  of  the  answer  must  be  regarded  as  a  part  of 
it.  The  answer  can  not  thus  be  made  a  part  of  the  reply. 
Knarr  v.  (Jonaway^  42  Ind.  260. 

But  were  we  to  regard  the  third  paragraph  of  the  answer 
as  a  part  of  the  reply,  it  would  still  be  bad.  The  third  para- 
graph of  the  answer  alleges  an  exchange  of  the  mules  sued 
for,  for  the  transfer  of  a  patent-right.  An  exchange  of  one 
piece  of  property  for  another  can  not  be  regarded  as  a  pay- 
ment. In  all  cases  of  payment,  there  must  be  a  debt  to  be 
paid.  In  the  exchange  of  property  no  debt  is  created ;  one 
thing  is  given  for  another.  It  was  not  competent,  therefote, 
for  the  appellees  to  say  that  by  their  defence  of  payment, 
the  appellants  meant  that  they  had  exchanged  a  patent-right 
for  the  mules.  Under  the  answer  of  payment,  they  could  not 
have  proved  such  an  exchange.  Nor  would  a  reply,  that  sttcfi 
an  exchange  had  been  made  through  fraud  practiced  by  the 
appellants  on  the  appellees,  be  a  good  reply  to  the  answer 
alleging  pajrment.  We  think  the  reply  bad,  and  that  the 
judgment  should  be  reversed. 

Pee  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the 
appellees. 


•  »» 
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150    630| 

I r\         TnACTiciR.^O€nemlVerdict.-^SpecUilFindinff. --Supreme  CouH^ 

'  170        ^  ment  rendered  upon  a  general  verdict  win  not  be  disturbed  hy  th^  Stt- 

preme  Court,  unless  the  same  be  ^^irreconcUably  inconsistent**  with  tiie 

special  finding. 
Samb. — Interrogatories  by  Each  Party,  and  Ansufers  Thereto, — Ansteert  in^ 

eonaistent  with  Each  Other, --Discharge  of  Jury  WUhout  Objection  4hd 

Motion  for  Venire  de  Novo,— Where  interrogatories  were  put  by  iJb^ 
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coturt  at  the  request  of  plaintiffs,  and  others  at  the  request  of  the  de- 
fendants, and  the  jury  returned  a  general  verdict  for  the  defendants^ 
ytrith  answers  to  all  the  interrogatories,  and  no  objection  was  made  to 
the  form  of  either,  or  to  the  sufficiency  of  the  answers,  and  the  plain- 
tiffs, without  a  motion  for  a  venire  de  novo^  moved  ^*for  a  judgment  in 
liieir  favor,  upon  their  cause  of  action,  upon  the  answers  of  the*jury  to 
said  interrogatories  propounded  by  plaintiffs,  notwithstanding  the  gen- 
eral verdict,'*  it  was  not  error  for  the  court  to  overrule  their  motion  and 
refuse  to  render  judgment  for  the  plaintiffs  uiK>n  the  answers  to  their  in- 
terrogatories, the  sets  of  answers  being  manifestly  inconsistent,  each 
with  the  other. 

U — New  Trial. — Inconsistencies  and  Contradictions  in  Special  Finding. — 
Supreme  Court. — Evidence. — ^In  such  case,  in  the  absence  of  the  evidence 
from  the  record,  the  Supreme  Court  must  hold  the  general  verdict 
Tight,  unless  the  answer^  to  all  the  interrogatories  clearly  show  It  waS' 
wrong.  Inconsistencies  and  contradictions  in  such  answers  are  not 
grounds  for  a  new  trial. 

Samb. — Venire  de  i^ovo.— When  a  jury  has  been  discharged  withoat  ol^ 
jection  to  their  answers  to  interrogatories,  a  motion  for  a  venire  de  novc 
is  too  late. 

ftaxs. — InetrueHonM. — Evidence. — Beeord. — SupremeCourt. — In  the  absence 
of  the  evidence  from  the  record,  the  Supreme  Court  can  not  say  that 
the  trial  court  erred  in  giving  or  refusing  instructions^  when  the  action 
of  the  court  was  not  erroneous  on  any  supposable  state  of  the  evidence. 

Baxr.— 'Supreme  Court.— TTaiver.— Assignments  of  error  not  discussed  by 
counsel  are  regarded  as  waived. 

SJkMMy-'Jbeenee  of  Evidence. — Supreme  Court. — ^In  the  absence  of  the  evW 
dence  from  the  record,  the  Supreme  Court  can  not  know  that  a  verdict 
is  not  sustained  by  the  evidence,  or  that  it  is  contrary  to  law. 

From  the  Henry  Circuit  Court. 

J.  8.  Bwkles,  J.  W.  Ryan  and  O.  W.  Stubbs,  for  appel- 
lants. 

J.  y.  Tempter  and  R.  8.  Oregory,  for  appellees. 

BiGKNELL,  C.  C. — ^This  was  an  action  by  the  appellants 
against  the  appellees,  for  goods  sold  and  delivered. 

The  complaint  stated  a  joint  liability. 

An  account  annexed  to  the  complaint  set  forth  sevptal 
sales  amounting  in  all  to  $1,606.34,  and  several  credits, 
amounting  in  all  to  $671.69.  It  appeared  by  the  account, 
that  the  first  two  of  the  sales,  together  amountuig  to  $161^, 
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were  made  on  March  15th,  1876  ;  the  credits  were  of  different 
dates  between  March  and  August,  1876. 

The  appellees  answered  separately;  Galbraith  pleaded 
the  general  denial,  and  a  discharge  in  bankruptcy.  Boyce 
pleaded  the  general  denial  and  payment  by  Galbraith.  The 
appellants  replied  denying  the  special  defences. 

A  default  taken  against  Galbraith  had  been  set  aside  on 
his  motion. 

The  first  error  assigned  by  appellants  is,  that  the  court 
below  erred  in  setting  aside  said  default,  but  this  error  is 
not  alluded  to  in  the  brief  of  the  appellants'  counsel,  and  is, 
therefore,  regarded  as  waived. 

There  was  a  trial  by  jury,  with  a  general  verdict  for  de- 
fendants, and  the  jury  returned  answers  to  ten  interroga- 
tories put  to  them  by  the  court  on  behalf  of  the  plaintiffs, 
and  also  returned  answers  to  fourteen  interrogatories  put  to 
them  by  the  court  on  behalf  of  the  defendants. 

Upon  the  return  of  the  verdict  and  answers,  the  appellants 
moved  the  court  '*for  judgment  in  their  favor,  upon  their 
cause  of  action,  upon  the  answers  of  the  jury  to  the  inter- 
rogatories propounded  by  the  plaintiffs,  notwithstanding  the 
general  Verdict  for  the  defendants."  This  motion  was  over- 
ruled by  the  court ;  the  appellants  excepted,  and  moved  for 
a  new  trial,  assigning  the  following  reasons : 

First,  The  verdict  of  the  jury  is  contrary  to  the  law  and 
evidence  in  the  cause  ; 

Second.  The  verdict  of  the  jury  is  not  supported  by  the 
evidence ; 

TTiird.  The  verdict  of  the  jury  is  not  supported  by  suf- 
ficient evidence ; 

Fourth.   The  verdict  of  the  jury  is  contrary  to  law ; 

Fifth.  The  court  erred  in  admitting  as  evidence  to  the 
jury,  over  the  plaintiffs'  objection  at  the  time,  the  certificate 
of  discharge  in  bankruptcy  of  the  defendant  Arthur  N.  Ghd- 
bndth; 
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Sixth.  The  court  erred  in  permitting  the  defendant  James 
Bojce,  while  testifying  in  his  own  behalf  as  a  witness,  to 
testify  in  answer  to  this  question  of  his  counsel :  ''Did  you 
ever  execute  or  sign  any  writing  to  the  plaintiffs,  as  securi- 
ty or  endorser?"  **I  never  did ;" 

Seventh.  The  court  erred  in  allowing  the  following  ques- 
tion to  James  Boyce,  defendant,  while  testifying,  over  the 
plaintiffs'  objection  at  the  time:  *'What  paper  or  agree- 
ment, if  any,  did  you  sign  or  execute  to  the  plaintiffs,  for 
the  benefit  or  security  of  Galbraith,  your  co-defendant,  when 
he  purchased  the  goods  in  controversy?"  and  in  permitting 
the  witness,  over  the  plaintiffs'  objection,  to  give  the  fol- 
lowing answer :  **Not  any ;" 

Eighth.  The  court  erred  in  giving  to  the  jury,  on  its  own 
motion,  the  instructions  numbered  from  1  to  6,  each  and  all 
inclusive ; 

Ninth.  The  court  erred  in  refusing  to  give  to  the  jury 
the  instiiictions  asked  for  by  the  plaintiffs,  numbered  from 
1  to  7,  each  and  all  inclusive ; 

Tenth.  The  court  erred  in  permitting  to  go  to  the  jury,  to 
be  answered  by  them,  over  the  exceptions  and  objections  of 
plaintiffs,  the  interrogatories  propounded  by  the  defendants, 
and  numbered  from  1  to  14,  each  and  all  inclusive,  as  an- 
swered by  the  jury ; 

Eleventh.  The  court  erred  in  overruling  the  plaintiffs'  mo- 
tion for  judgment  against  the  defendants,  on  the  answers  of 
the  jury  to  the  plaintiffs'  interrogatories. 

The  court  overruled  the  motion  for  a  new  trial ;  the  ap- 
pellants excepted ;  judgment  was  rendered  for  the  defend- 
ants upon  the  verdict.  There  is  a  bill  of  exceptions,  which 
contains  only  the  evidence  to  which  appellants  objected,  all 
the  instructions  given  or  refused  by  the  court,  the  submis- 
sion of  the  interrogatories  to  the  jury ;  the  interrogatories 
and  the  answers  thereto ;  the  appellants'  motion  for  judg- 
ment, notwithstanding  the  verdict ;  the  action  of  the  court 
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thereon ;  the  motion  and  reasons  for  a  new  trial,  and  the 
action  of  the  court  thereon.  It  does  not  purport  to  contain 
all  the  evidence  given  in  the  cause,  and  it  contains  no  state* 
ment  that  it  exhibits  all  of  such  evidence.  The  errors  as- 
signed by  appellants,  in  addition  to  the  first  one,  already  re« 
ferred  to  and  waived,  as  hereinbefore  stated,  are : 

Second.  The  court  erred  in  overruling  plaintiffs'  motion 
for  judgment  on  the  answers  of  the  jury  to  the  plaintiffs' 
interrogatories,  notwithstanding  the  general  verdict. 

Third.  The  court  erred  in  overruling  plaintiffs'  motion 
for  a  new  trial. 

The  statute  provides  that,  at  the  request  of  either  party, 
the  jury  may  be  instructed  by  the  court,  that,  if  they  render 
a  general  verdict,  they  shall  find  specially  upon  particular 
questions  of  fact,  to  be  stated  in  writing,  and  that  said  sp^ 
cial  finding  shall  be  recorded  with  the  general  verdict.  Pnio* 
tice  act,  sec.  336,  2  R.  S.  1876,  p.  171. 

**When  the  special  finding  of  the  facts  is  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly."  Practice  act, 
sec.  337. 

Under  these  statutes,  it  is  held  that  judgment  must  be 
rendered  on  the  verdict,  unless  the  same  be  '^rreconcilaUj 
inconsistent"  with  the  special  findings.  Woollen  v.  Wishmierr 
70  Ind.  108 ;  Edwards  v.  Applegate,  70  Ind.  325 ;  Fromm  v. 
Leonard^  21  Ind.  243 ;  Miller  v.  Wade^  58  Ind.  91 ;  Murray 
V.  Phillips,  59  Ind.  56  ;  Nelson  v.  Neely,  63  Ind.  194 ;  Ohm 
v.  Ttmg,  63  Ind.  432 ;  Monroe  v.  The  Adams  Ex.  Oo.,  65 
Ind.  60 ;  The  Orand  Rapids,  etc.,  R.  R.  Co.  r.  Boyd,  60 
Ind.  526  ;  Long  v.  Brown,  66  Ind.  160 ;  and  that  the  antag- 
onism must  be  incapable  of  removal  by  any  evidence  legiti* 
mately  admissible  under  the  issues,  Amidon  Y.Qaff,  24  Ind. 
128 ;  and  that  all  the  facts  necessary  to  authorize  a  conclo* 
fflon  adverse  to  the  verdict  must  appear  by  such  special  find- 
ings.   The  Belle/orUaine  R.  W.  Co.  v.  Hunter,  33  Ind.  33S  ; 
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Campbell  v.  Dutch ^  36  Ind.  504 ;  Snyder  v.  Bobtnaoiif  35 
Ind.  311.  And  it  is  held  that,  if  the  special  finding  be  so 
uncertain  that  its  meaning  can  not  be  definitely  ascertained, 
jadgment  can  not  be  rendered  upon  it  in  opposition  to  a 
general  verdict,  Comer  v.  Himes^  49  Ind.  482  ;  and  that,  if 
the  interrogatories  and  answers  do  not  show  the  facts  of  the 
case,  with  such  certainty  as  will  enable  the  Supreme  Court 
to  judge  correctly  of  its  merits,  the  judgment  of  the  court 
below  will  be  respected.  The  Indianapolis,  etc. ,  R.  R,  Co.  v. 
McCaffrey y  62  Ind.  552.  It  is  also  held  that,  where  the  in- 
terrogatories and  answers  refer  to  maps  and  diagrams,  not  in 
the  record,  judgment  can  not  be  rendered  on  the  answers,  in 
opposition  to  a  general  verdict.  Scheible  v.  Law,  65  Ind.  332. 

In  the  case  at  bar,  interrogatories  were  put  to  the  jury  by 
the  court,  at  the  request  of  the  plaintiffs,  and  other  inter* 
rogatories  were  also  put  to  the  jury  by  the  court,  at  the  re- 
quest of  the  defendants ;  the  jury  returned  a  general  verdict 
for  the  defendants,  together  with  answers  to  all  the  inter- 
rogatories ;  no  objection  was  made  to  the  form  of  the  inter-* 
rogatories ;  no  objection  was  made  to  any  of  the  answers ; 
the  answers  being  accepted  as  sufficient,  they  were  required 
by  the  statute  to  be  recorded  with  the  verdict. 

The  answers,  upon  which,  under  section  337  of  the  prac- 
tice act,  judgment  may  be  rendered,  in  opposition  to  a  gen- 
eral verdict,  are  all  the  answers  taken  together,  and  not  some 
of  them,  without  the  others.  The  proper  motion  by  the  ap- 
pellants would  have  been  a  motion  for  judgment  in  their  fa- 
vor upon  the  answers  to  the  interrogatories.  The  court  would 
then  have  determined  whether,  upon  the  answers  taken  to- 
gether, there  was  sufficient  certainty  in  the  facts  found  to 
warrant  the  granting  of  the  motion .  Bnt  the  appellants  ig- 
nored the  answers  to  the  interrogatories  put  on  behalf  of  the 
defendants,  and  moved  the  court  ^'for  a  judgment  in  their 
favor,  upon  their  cause  of  action,  upon  the  answers  of  the 
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jury  to  said  interrogatories  propounded  by  plaintiffs,  not- 
withstanding the  general  verdict." 

The  interrogatories  and  the  answers  are  in  the  record ;  they 
show  that,  even  if  the  motion  for  judgment  had  been  made 
by  appellants  in  proper  form,  it  could  not  have  been  granted, 
because  the  answers  to  the  plaintiffs'  interrogatories  are  in 
conflict  with  the  answers  to  the  defendants'  interrogatories, 
and  in  the  uncertainty  thereby  created,  the  court,  under  the 
authority  of  the  cases  hereinbefore  cited,  49  Ind.  482  and 
62  Ind.  552,  would  have  been  compelled  to  give  judgment 
on  the  general  verdict.  The  court,  therefore,  committed  no 
error  in  refusing  to  give  judgment  for  the  appellants  upon 
the  answers  to  the  ten  interrogatories  propounded  by  them. 

The  third  error  assigned  by  the  appellants  is  overruling 
the  motion  for  a  new  trial.  Of  the  eleven  reasons  assigned 
for  a  new  trial,  the  eleventh  is  the  same  as  the  second  error 
assigned  here,  and  need  not  be  further  considered.  Of  the 
remaining  ten  reasons,  the  first  four,  the  eighth  and  the 
ninth  are  the  only  ones  alluded  to,  or  discussed,  in  the  brief 
of  the  appellants'  counsel.  The  others  are,  therefore,  re- 
garded as  waived.     Boyd  v.  Fitdi^  71  Ind.  306. 

In  discussing  the  questions  involved  in  the  first  four  rea- 
sons alleged  for  a  new  trial,  the  counsel  for  the  appellants, 
in  their  brief,  use  the  following  language :  **  Giving  to  the 
answers  of  the  defendants'  interrogatories  the  force  and 
effect  they  will  claim  for  them,  such  construction  renders 
the  two  sets  of  answers  so  utterly  inconsistent  as  to  make 
it  at  once  apparent  that  there  was  not  a  fair  trial  of  the 
case  between  the  parties ;"  and,  again,  <^if  both  sets  of  an- 
swers are  true,  in  the  view  of  the  case  we  are  considering, 
there  could  be  no  fair  finding  for  either  party,  and,  in  such 
a  case,  a  party  against  whom,  by  accident,  a  general  verdict 
is  given,  should  have  instantly,  on  appl3dng  therefor,  a  new 
trial."  In  the  absence,  however,  of  the  evidence,  the  gen- 
eral verdict  is  right,  unless  the  answers  to  the  interrogate- 
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ries  clearly  show  it  was  wrong.  Inconsistencies  and  contra- 
dictions in  such  answers  are  not  grounds  for  a  new  trial.  If 
such  inconsistencies  had  bc6n  pointed  out  at  the  proper  time, 
the  court,  on  motion,  would  have  re-submitted  the  interrog- 
atories to  the  jury,  with  instructions  to  answer  further,  so 
as  to  remove  the  inconsistency,  even  if  such  removal  should 
require  a  re-examination  of  the  whole  case  and  a  change  of 
the  general  verdict.  Hyatt  v.  Clements^  65  Ind.  12  ;  Noble 
V.  Enos^  19  Ind.  72  ;  Bowman  v.  Phillips^  47  Ind.  341.  In 
the  case  at  bar,  the  jury  was  discharged  without  objection 
to  the  answers,  after  which  even  a  motion  for  a  venire  de 
novo  is  too  late.  Vatei*  v.  Lewia^  36  Ind.  288.  The  first 
four  reasons  alleged  for  a  new  trial  amount  to  this,  to  wit : 
That  the  verdict  was  not  sustained  bv  the  evidence,  and  was 
contrary  to  law.  But,  all  the  evidence  not  being  in  the 
record,  these  four  reasons  present  no  question  for  the  deci- 
sion of  this  court.  May  v.  Pavey^  63  Ind.  4 ;  Keinjoin  v. 
Myers ^  71  Ind.  359.  The  ninth  and  tenth  reasons  for  a 
new  trial  relate  exclusively  to  instructions  given  and  refused ; 
but  as  the  evidence  is  not  in  the  record,  and  as  the  action  of 
the  court  upon  the  instructions  was  not  erroneous  on  any 
supposable  state  of  the  evidence,  we  are  unable  to  say  that 
the  court  erred,  either  in  giving  or  refusing  instructions. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and 
the  same  is  hereby,  in  all  things  affirmed,  at  the  costs  of 
the  appellants. 
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No.  7640. 

Malson  V.  The  State,  ex  rel.  Wing. 

Bastardt. — Compromise^  Evidence  of, — To  entitle  a  defendant  in  a  bas- 
tardy proceeding  to  give  in  evidence  an  agreement  of  compromise,  it 
nuLst  be  pleaded. 

Same.— Death  of  Child.— -The  death  of  a  bastard  child  does  not  of  itself 

require  a  dismissal  of  the  suit. 

Same. — Recovery* — The  recoveiy  in  bastardy  proceedings  is  allowed,  not 
for  the  benefit  of  the  mother,  but  for  that  of  the  child. 

Same. — Right  of  Minor  BeUUrix  to  Dismiss  Proceedings, — Compromise.^— 
Approval  of  Court. — ^The  act  of  March  13th,  1875«  Acts  1875,  Spec.  Sess., 
p.  16.  does  not  confer  upon  a  minor  relatrix  in  a  bastardy  proceeding  the 
unrestricted  right  to  compromise  and  dismiss  the  proceeding,  but 
authorizes  the  court  to  examine  into  compromises  made  with  infants, 
and  to  approve  or  reject  them ;  and  a  defendant  in  such  proceeding  has 
no  right  to  demand  that  the  written  statement  of  such  a  relatrix,  that 
she  had  compromised  with  him.  and  desired  the  prosecution  to  be  dis^ 
missed,  should  be  placed  of  record,  without  any  investigation  by  the 
court. 

Practice. — Excltision,  of  Evidence. — Supreme  Court.— New  Trial.— ^o 
question  upon  the  exclusion  of  evidence  can  be  presented  in  the 
Supreme  Court  unless  assigned  as  one  of  the  reasons  in  the  motion  for 
a  new  trial. 

From  the  Marion  Circuit  Court. 

G.  H.  Vo88j  for  appellant. 

A.  C.  AyreSy  E.  A.  Brown  and  E.  Wright^  for  appellee. 

Elliott,  J. — ^Appellant  was  prosecuted  under  the  statute 
regulating  proceedings  in  cases  of  bastardy,  and  appeals 
from  the  judgment  rendered  against  him.  Thre^  points  are 
made  in  his  counsel's  brief,  and  these  we  shall  consider  in 
their  order. 

It  is  contended  that  the  court  erred  in  refusing  to  permit 
the  relatrix  to  cause  to  be  spread  of  record  a  statement  show- 
ing that  she  had  compromised  with  and  released  the  appel- 
lant, and  desired  that  the  prosecution  against  him  should  be 
•dismissed.  It  appears  that  the  attorney  who  represented 
the  appellant  presented  to  the  court  a  paper  signed  by  the 
relatrix,  stating  that  she  had  made  a  compromise  witii  the 
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appellant ;  that  the  child  had  died,  and  that  she  desired  to 
dismiss  the  prosecution.  It  was,  at  the  time  the  paper  was 
presented,  admitted  that  the  relatrix  was  an  infant,  seventeen 
years  of  age.  It  further  appears  that  the  relatrix  after- 
ward came  into  court  and  desired  to  dismiss  the  prosecu- 
tion ;  that  this  desire  was  made  known  through  the  attorney 
of  appellant ;  that  the  court  refused  to  permit  a  dismissal, 
and  directed  the  trial  to  proceed ;  that  thereupon,  as  the 
record  recites,  the  attorney,  who  had  presented  the  paper, 
^'asked  leave  to  withdraw  his  appearance  in  said  cause  so  far 
as  he  had  been  appearing  for  the  said  relatrix,  Alice  Wipg." 

The  question  for  our  consideration  is :  Did  the  court  do 
right  in  refusing  to  permit  a  dismissal  of  the  prosecution? 
In  support  of  appellant's  contention  that  the  court  did  not 
do  right,  we  are  referred  to  AUen  v.  Tlie  State^  4  Blackf .  122, 
The  State  v.  Wilson,  16  Ind.  134,  Dodd  v.  The  State,  30 
Ind.  76,  Canfield  v.  The  State,  56  Ind.  168,  and  Evans  v. 
The  State,  58  Ind.  587.  We  have  examined  these  cases, 
and  find  nothing  in  them  sustaining  the  appellant's  position. 
Upon  the  contrary,  we  find  doctrines  declared  which  are  hos- 
tile to  it.  The  holding  in  Tlie  State  v.  Wilson  is,  that,  to  en- 
title the  defendant  in  a  bastardy  proceeding  to  give  in  evi- 
dence an  agreement  of  compromise,  it  must  be  pleaded ;  and 
this,  certainly,  is  opposed  to  appellant's  theory.  Evans  v. 
The  State  decides  that  the  fact  that  the  child  had  died  did 
not  preclude  the  relatrix  from  securing  a  recovery,  and  this 
doctrine  can  not  be  reconciled  with  appellant's  claim,  that 
tiie  death  of  the  child  of  itself  authorized  a  dismissal.  We 
deem  it  only  necessary  to  say  of  the  otbet  cases  cited  that 
they  contain  nothing  at  all  touching  the  question  under  dis- 
cussion. 

We  are  also  referred  to  the  act  of  1875.  That  act  confers 
upon  an  adult  relatrix  the  right  to  compromise  and  dismiss 
the  proceeding,  but  makes  a  different  provision  for  cases 
where  the  relatrix  is  of  non-age.    The  latter  provision  is  as 
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follows :  *'If  such  witness  be  a  minor,  she  may  dismiss  such 
suit,  if  it  be  first  shown  to  the  satisfaction  of  the  court,  in 
which  the  same  is  pending,  that  suitable  provision  has  been 
made  arid  properly  secured  for  the  maintenance  of  the  child/' 
We  do  not  regard  this  provision  as  giving  the  minor  an  un- 
restricted right  to  enter  into  an  agreement  of  compromise ; 
but,  on  the  contrary,  we  regard  it  as  vesting  in  the  court  a 
supervisory  control  over  the  matter.  There  is  nothing  in  the 
provision  indicating  an  intention  to  confer  upon  the  minor  a 
general  power  to  make  a  contract  of  compromise,  and  with- 
out some  express  statutory  provision  giving  such  power,  the 
case  must  come  under  the  general  rule  that  infants  can  not 
enter  into  a  contract.  Independently  of  this  considera- 
tion, the  language  used  clearly  requires  that  such  contracts 
shall  receive  the  sanction  of  the  court  before  becoming  effec- 
tive. The  recovery  in  bastardy  proceedings  is  allowed,  not 
for  the  benefit  of  the  mother,  but  for  that  of  the  child.  Ileri- 
tage  v.  Hedges^  72  Ind.  247 ;  vide  authorities,  p.  249.  To 
permit  a  defendant  in  a  bastardy  prosecution  to  compromise 
with  an  infant  relatrix,  without  subjecting  the  matter  to  the 
investigation  of  the  court,  would  be  to  put  it  in  the  power 
of  such  person  to  impose  upon  and  defraud,  not  only  the 
relatrix,  but  the  child  also.  The  statute  cited  makes,  as  we 
have  seen,  a  distinction  between  cases  where  the  relatrix  is 
an  adult  and  those  where  she  is  a  minor,  and  this  was  done 
for  the  purpose  of  placing  the  latter  class  of  cases  within  the 
control  of  the  court. 

It  is  our  opinion  that  the  act  of  1875  confers  upon  the 
<  ourt  authority  to  examine  into  compromises  made  with  in- 
fants, and  necessarily  included  within  this  general  authority 
is  the  incidental  power  to  approve  or  reject.  In  the  present 
case  the  facts  disclosed  by  the  record  conclusively  show  that 
the  court  did  right  in  rejecting  the  asserted  compromise. 
The  appellant  had  gained  control  of  the  relatrix,  had  taken 
her  to  the  office  of  his  own  attorney,  procured  the  latter  ta 
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profess  to  represent  her  interests  as  her  counsel,  and  by 
promises  secured  the  pretended  agreement  of  compromise, 
without  yielding  any  consideration. 

The  objection  of  the  appellant  was  to  the  ruling  of  the 
court  in  refusing  to  permit  a  dismissal,  and  in  refusing  to 
permit  the  statement  of  the  relatrix  to  go  upon  record. 
There  was  no  objection  Or  exception  to  the  order  directing 
that  the  trial  should  proceed.  There  was  no  request  that 
the  court  should  investigate  the  validity  of  the  asserted  com- 
promise agreement.  Upon  the  contrary,  the  demand  was  that 
the  court  should  enter  the  written  statement  and  the  order 
of  dismissal  without  investigation.  There  is,  therefore,  no 
question  before  us  as  to  whether  the  court  erred  in  ordering 
the  trial  to  proceed  without  first  investigating  the  merits  and 
validity  of  the  alleged  contract  of  compromise.  The  sole 
question  is,  Did  the  appellant  have  a  right  to  demand  that 
the  written  statement  should  go  of  record  without  any  in- 
vestigation? The  appellant  certainly  had  no  such  right ;  for 
the  statute  to  which  his  counsel  refers  clearly  requires  that 
no  such  agreement  shall  be  effective  until  the  matter  has 

• 

been  investigated  and  the  agreement  approved  by  the  court. 

The  second  point  made  by  appellant,  and  this  is  barely 
stated,  not  argued,  is  that  the  court  erred  in  excluding  evi- 
dence offered  by  the  appellee.  The  record  does  not  present 
the  question  discussed.  The  exclusion  of  the  evidence  was 
not  assigned  as  one  of  the  reasons  for  a  new  trial.  There 
are  few  more  familiar  rules  than  the  one  which  declares  that 
a  question  upon  the  exclusion  of  evidence  can  not  be  pre- 
sented upon  appeal  unless  assigned  as  one  of  the  reasons  in 
the  motion  for  a  new  trial. 

It  is  argued  that  the  finding  is  against  the  evidence.  We 
have  carefully  examined  all  the  evidence,  and  are  fully  satis- 
fied that  the  charge  against  appellant  was.  abundantly  sus- 
tained, notwithstanding  what  was  said  by  the  relatrix  in. the 
Vol.  75.— 10 
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'statement  procured  by  the  s^ppellant  from  her.  The  cir- 
cumstances surrounding  the  parties,  the  direct  and  fully 
proved  admissions  of  the  appellant,  his  conduct  in  endeav- 
oring to  procure  a  physician  to  produce  an  abortion,  his  con- 
duct in  suppressing  and  fabricating  testimony,  all  combine 
to  sustain  the  finding  of  the  court,  and  with  it  we  have 
neither  the  right  nor  the  inclination  to  interfere. 
Judgment  affirmed,  at  the  costs  of  appellant. 
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^^  ^  Castle  v.  The  State. 

Criminal  JjA.w. ^Juror.—Beasonable  Doubt.^In  a  criminal  cause  tried 
by  a  jury,  the  law  contemplates  the  concurrence  of  twelve  minds  in  the 
conclusion  of  guilt  before  a  conviction  can  be  had.  Each  juror  must 
be  satisfied  beyond  a  reasonable  doubt  of  the  defendant's  guilt  before 
he  can,  under  his  oath,  consent  to  a  verdict  of  ^ilty. 

Same. — Instructions y  General  and  Special, — ^If,  in  such  cause,  any  one  of 
the  jury,  after  having  considered  all  the  evidence,  and  after  having 
consulted  with  his  fellow-jurymen,  entertain  a  reasonable  doubt  of  the 
defendant's  guilt,  the  jury  can  not  find  the.  defendant  guilty ;  and  it  is 
error  to  refuse  to  thus  instruct  the  juiy,  notwithstanding  the  general 
charge  of  the  court  given  to  the  jury  that  they  must  be  satisfied  beyond 
a  reasonable  doubt  of  the  guilt  of  the  defendant. 

Same. — Individual  Responsibility  of  Juror, — ^Each  juror  should  feel  the 
responsibility  resting  upon  him  as  a  member  of  the  jury,  and  should 
realize  that  his  own  mind  must  be  convinced  of  the  defendant's  guilt 
beyond  a  reasonable  doubt  before  he  consents  to  a  verdict  of  guilty. 

From  the  Pike  Circuit  Court. 

U.  A.  Ely  and  C.  H.  Burton^  for  appellant. 
D.  P.  Baldvnn^  Attorney  General,  and  A.  H.  Taylor^ 
Prosecuting  Attorney,  for  the  State. 

WoRDBN,  J. — ^The  appellant  was  indicted  in  the  court  below 
for  an  assault  and  battery  upon  one  O'Neal  C.  Stubblefield, 
with  intent  to  murder  him.   Trial,  conviction  and  judgment. 
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At  the  proper  time  the  defendant  asked  that  the  following 
charge  be  given  to  the  jury,  which  was  refused,  viz. :  **The 
defendant  is  presumed  to  be  innocent  until  his  guilt  is  estab- 
UshM  by  such  evidence  as  will  exclude  every  reasonable 
doubt ;  therefore,  the  law  requires  that  no  man  shall  be  con- 
victed of  a  crime  until  each  and  every  one  of  the  jury  is 
satisfied  by  the  evidence  in  the  case,  to  the  exclusion  of 
every  reasonable  doubt,  that  the  defendant  is  guilty  as 
charged.  So,  in  this  case,  if  the  jury  entertain  any  reason- 
able (loubt  of  the  defendant's  guilt,  they  should  acquit 
him ;  or,  if  they  entertain  any  reasonable  doubt  as  to  whether 
he  was  excusable  and  justifiable  in  the  acts  complained  of, 
if  he  committed  them,  they  should  acquit  him ;  or,  if  any 
one  of  the  jury,  after  having  duly  considered  all  the  evidence, 
and  after  having  consulted  with  his  fellow-jurymen,  should 
entertain  such  reasonable  doubt,  the  jury  can  not,  in  such 
case,  find  the  defendant  guilty." 

Upon  looking  through  the  well  prepared  charges  given  by 
the  couit,  we  do  not  find  the  idea  embodied  or  stated  in 
them,  that  each  juror  must  be  satisfied  by  the  evidence  of 
the  defendant's  guilt,  before  a  conviction  can  be  had,  except 
as  it  may  be  involved  in  the  charge  that  the  jury  generally, 
as  a  body,  must  be  so  satisfied. 

The  law,  where  a  criminal  cause  is  tried  by  a  jury,  contem- 
plates  the  concurrence  of  twelve  minds  in  the  conclusion  of 
guilt  before  a  conviction  can  be  had.  Each  juror  must  be 
satisfied,  beyond  a  reasonable  doubt,  of  the  defendant's  guilt 
before  he  can,  under  his  oath,  consent  to  a  verdict  of  guilty. 

The  proposition  embodied  in  the  charge  asked,  that,  *'if 
any  one  of  the  jury,  after  having  duly  considered  all  the  evi- 
dence, and  after  having  consulted  with  his  fellow-jurymen, 
entertain  such  reasonable  doubt,  the  jury  can  not,  in  such  case, 
find  the  defendant  guilty,"  is  correct  in  point  of  law.  See 
Clem  V.  JTte  State^  42  Ind.  420.  The  charge  seems  to  have 
been,  in  other  respects,  correct,  and  we  are  of  opinion  that 
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it  should  have  been  given.  Each  juror  should  feel  the  respon- 
sibility resting  upon  him,  as  a  member  of  the  body,  and 
should  realize  that  his  own  mind  must  be  convinced  of  the 
defendant's  guilt,  beyond  a  reasonable  doubt,  before  he  caa 
consent  to  a  verdict  of  guilty. 

We  think,  notwithstanding  the  general  charge  of  the 
court,  the  defendant  had  the  right  to  have  the  charge  asked 
given,  thus  specifically  calling  the  attention  of  each  juror  to 
the  duty  and  responsibility  resting  upon  him,  as  well  as  to 
the  legal  rights  of  the  defendant.  ' 

Objection  is  made  to  the  charge  of  the  court  as  to  what 
would  be  sufficient  to  remove  reasonable  doubt.  The  charge 
upon  this  point  seems  to  have  been  copied  literally  from  the 
eighth  charge  in  the  case  of  Jarrell  v.  Tlie  Siate^  58  Ind» 
293,  which  was  held  to  be  correct. 

Some  other  questions  are  made  in  the  case,  which  we  deem 
it  unnecessary  to  consider. 

The  judgment  will  have  to  be  reversed  for  error  in  refus- 
ing the  charge  above  set  out. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  The  clerk  will  issue  the  proper  notice  for  the  re- 
turn of  the  prisoner. 


»•♦■ 
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Tlx.AJ>iSG,— Application  in  Beply  to  Beform  Written  Instrument  Deefared 
on  — Departure, — Demurrer. — A  reply  seeking  to  reform  a  written  instru- 
ment,afltoaed  and  declared  on  in  the  complaint,  is  a  departu^  from  the 
cause  of  action,  and  if  it  contain  no  allegation  of  mutual  mistake  made 
in  its  execution,  either  in  the  facts  stated  or  omitted  to  be  stated,  nor 
that  the  parties,  at  the  time  it  was  executed,  did  not  mutuaUy  under- 
stand, comprehend  or  intend  the  writing  as  executed,  it  is  insufficient 
on  demurrer. 
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FKACnCE.—Fartnenhip. — Parol  Evidence  Varying  Written  Agreement*'^ 
Parol  evidence  is  not  admissible  to  vary  a  written  partnership  agree- 
ment, by  showing  tliat  a  party's  interest  in  the  capital  stock  is  greater 
than  that  stated  therein. 

Sams. — Ijtetruetian. — Weighing  and  Comparing  Evidence.  —  Province  qf 
Jury. — ^An  instruction,  in  which  the  conrt  undertakes  to  tell  the  jury  the 
effect  or  weight  of  portions  of  the  evidence,  how  to  compare  them  one 
with  another,  and  wliat  portions  are  supported  by  other  portions,  is  erro- 
neous. The  court,  in  so  doing,  usurps  the  powers  and  invades  the  prov- 
ince of  the  jury. 

From  the.  Clark  Circuit  Court. 

J.  H.  Stotsenburg  and  3/.  (7.  Hester j  for  appellant. 
J.  K.  Marshy  for  appellee. 

FBANKLiNy  C. — ^August  Ist,  1875,  appellant  and  appellee 
formed  and  entered  into  a  partnership  in  a  flouring  and  grist 
mill  business.  The  value  of  the  mill  was  $7,961.57.  Appel- 
lee assumed  the  payment  thereof,  and  appellant  was  to  be 
responsible  to  him  for  one-sixth  of  that  amount,  or  $1,326.93, 
and  to  pay  the  interest  thereon  until  paid ;  he  was  also  to 
pay  one-sixth  of  certain  indebtedness  against  the  mill.  Ap- 
pellant was  to  serve  as  miller,  and  they  were  to  divide  the 
profits.  Appellant  was  a  practical  miller,  without  means, 
and  appellee  had  considerable  means.  Appellant  had  not  the 
money  to  pay  one-sixth  of  said  indebtedness,  and  he  made 
arrangements  with  some  third  parties  to  advance  the  money 
for  him ,  and  take  his  notes  for  the  same,  payable  in  three 
years,  and  he  took  their  written  subscriptions  to  that  effect, 
among  which  was  a  subscription  by  one  Runyan  for  $50.  On 
the  1st  of  December,  1875,  appellee  leased  of  appellant  his 
interest  in  the  mill  during  one  year,  for  $140,  and  gave  him 
his  note  therefor ;  he  also,  as  a  part  of  the  lease  contract, 
agreed  to  employ  appellant  for  the  year  at  a  stipulated  price, 
at  the  end  of  which  time  appellant  was  to  take  his  place  back 
in  the  partnership.  After  the  execution  of  the  lease,  in  set- 
tling some  debts  at  Louisville,  of  which  appellant  was  to 
pay  his  one-sixth,  and  appellant  not  having  the  money  with 
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which  to  pay  his  part,  they  agreed  that  appellee  should  fur- 
nish fifty  dollars  for  appellant,  and  receive  therefor  the  said 
subscription  of  fifty  dollars  by  Runyan  and  appellant's  note 
to  Runyan  for  the  same,  payable  in  three  years,  which  was 
accordingly  done ;  and  the  $50  item  in  appellee's  set-off  is 
for  said  money  so  furnished. 

Appellant's  complaint  was  in  three  paragraphs.  The  first 
was  upon  the  note  given  for  the  year's  rent  of  the  mill. 
The  second  was  upon  the  written  contract  for  services  in 
the  mill.     The  third  was  upon  an  account. 

The  answer  was  in  four  paragraphs ;  the  first  a  denial, 
second  payment,  third  and  fourth  set-off. 

The  reply  was  in  five  paragraphs,  two  in  denial,  and  the 
third,  fourth  and  fifth  special. 

To  the  fourth  paragraph  of  the  ailswer  a  demurrer  was 
OveiTuled,  and  to  the  third  paragraph  of  the  reply  a  demurrer 
was  sustained. 

Trial  by  jury,  verdict  for  the  defendant,  and  a  motion  by 
plaintiff  for  a  new  trial  overruled  ;  all  these  rulings  reserved 
by  proper  exceptions,  and  judgment  for  defendant.  Ap- 
pellant has  assigned  in  this  court  for  error : 

1st.  The  oveiTuling  of  his  demurrer  to  the  fourth  para- 
graph of  the  answer ; 

2d.  The  sustaining  of  appellee's  demurrer  to  the  third 
paragraph  of  his  reply ; 

3d.     The  overruling  of  his  motion  for  a  new  trial. 

We  see  no  valid  objection  to  the  fourth  paragraph  of  the 
answer. 

The  third  paragraph  of  appellant's  reply,  to  which  the 
demurrer  was  sustained,' was  intended  as  an  application  to 
reform  the  lease  to  appellee  of  appellant's  interest  in  the 
mill  for  one  year,  as  appellant  had  declared  on  in  the  second 
paragraph  of  his  complaint.  To  reform  an  instrument  in 
the  reply,  that  had  been  affirmed  and  declared  on  in  the 
complaint,  would  be  a  departure  from  the  cause  of  action. 
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Bat  there  is  no  allegation  in  the  reply  that  there  was  any 
mutual  mistake  made  in  the  execution  of  the  lease,  either  in 
the  facts  stated  or  omitted  to  be  stated ;  nor  that  the  par- 
ties, at  the  time  the  lease  was  executed,  did  not  mutually 
understand,  comprehend  or  intend  the  lease  as  executed. 
It  was  insufficient  as  a  pleading  to  reform,  and  the  court 
committed  no  error  in  sustaining  a  demurrer  to  it.  kelson 
V.  DaviSj  40  Ind.  366 ;  Baldwin  v.  Kerlirij  46  Ind.  426; 
Heavenridge  v.  Mondy^  49  Ind.  434 ;  Nicholson  v.  Caress^ 
59  Ind.  39  ;  Schoonover  v.  Doxi/gherty,  65  Ind.  463. 

Under  the  motion  for  a  new  trial,  appellant  insists  that 
there  was  error  in  refusing  certain  testimony  offered  by  the 
plaintiff,  and  in  instructing  the  jury.  The  testimony  re- 
jected was  an  offer  by  the  plaintiff  to  prove  that  his  interest 
in  the  capital  stock  of  the  partnership  was  virtually  one-third 
instead  of  one-sixth,  as  stated  in  the  partnership  agreement. 
We  think  this  testimony  was  properly  refused.  The  written 
agreement  could  not  be  thus  varied  by  parol  testimony. 

The  instruction  given  and  complained  of  reads  as  follows : 

"The  testimony  of  the  defendant  in  relation  to  the  pay- 
ment of  the  interest  on  the  $1,327,  from  August  to  Decem- 
ber, 1875,  was  supported  by  the  written  contracts  between 
the  parties,  while  the  evidence  of  the  plaintiff  was  sustained 
only  by  that  of  Weimer.  The  reception  of  the  Runyan  sub- 
scription paper  by  defendant  from  plaintiff  is  not  to  be 
treated  as  the  assignment  of  a  promissory  note,  and  it  was 
not  necessary  for  the  defendant  to  attempt  to  collect  the 
same  by  law  from  Runyan,  before  going  back  on  the  plaintiff 
for  the  payment  of  the  money  loaned  by  the  defendant  to 
the  plaintiff  at  Louisville." 

The  first  clause  in  the  instruction  is  clearly  wrong.  In  it 
the  court  undertook  to  tell  the  jury  the  effect,  if  not  the 
weight,  of  certain  portions  of  the  testimony,  and  how  to 
compare  one  portion  with  another,  and  what  portions  of  the 
evidence  supported  certidn  other  portions  of  it.     This  was 
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usurping  the  powers  and  invading  the  province  of  the  jury. 
KiUian  v.  JSigenmanny  57  Ind.  480.  And  we  do  not  think 
this  clause  of  the  instruction  correctly  stated  the  effect  of 
the  written  contracts  upon  the  defendant's  testimony.  They 
in  no  manner  tended  to  support  his  testimony  in  relation  to 
the  payment  of  the  interest  from  August  to  December, 
1875  ;  they  do  not  say  anything  about,  or  refer  to,  the  inter- 
est claimed  by  defendant.  The  note,  when  considered  in 
the  light  of  the  testimony,  was  no  evidence  whatever  of  a 
settlement.  It  was  given  simply  for  the  year's  rent  of  the 
mill.  We  think  this  clause  of  the  instruction  was  not  only 
erroneous,  but  was  well  calculated  to  mislead  the  jury. 

The  second  clause  in  this  instruction  was  also  erroneous. 
It  applied  to  the  item  of  $50  in  defendant's  offset,  the 
money  advanced  at  Louisville,  as  before  stated. 

There  was  evidence  tending  to  show  that,  in  that  transaction, 
the  defendant  received  and  accepted  in  full  satisfaction  the 
Bunyan  subscription  and  plaintiff's  note,  payable  in  three 
years.  But,  if  not  taken  in  payment  or  accord  and  satisfac- 
tion, he  could  not  be  held  liable  to  pay  or  account  for  tho 
money  at  an  earlier  date  than  he  had  agreed  to  pay  Bunyan 
in  his  note.  There  was  no  evidence  in  the  record  showing 
that  Bunyan  was  not  amply  able  to  pay  the  subscription. 
Appellee  had  no  right  to  hold  on  to  the  Bunyan  subscrip- 
tion without  attempting  to  collect  it,  and  appellant's  note, 
without  delivery  to  Bunyan,  as  a  reason  for  obtaining  an 
offset  for  this  money  when  sued  upon  the  note  for  rent. 

For  the  foregoing  errors,  the  judgment  below  ought  to  be 
reversed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  aU 
things,  reversed,  at  appellee's  costs ;  and  that  the  cause  be 
remanded  to  the  court  below,  with  instructions  to  grant  a 
new  trial. 
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No.  7914. 
BilLDWIN  ET  AL.  V.  HUMFHRET. 

Pleading. — Complaint  on  Promissory  Note. — ^A  complaint  on  a  promia- 
80fy  note  in  the  form  preacribed  by  statute,  2  R.  S.  1876,  p.  357,  form 
No.  1,  is  sufficient. 

Practice. — Supreme  Court,  ^DtfatUt. — Objection  to  Amount  of  Damages. — 
An  objection  to  the  amount  of  damages  assessed  can  not  be  raised  for 
the  first  time  in  the  Supreme  Court.  After  default  of  the  party,  such 
an  objection  can  be  made  by  him  only  by  appearing  in  the  court  below 
and  there  disputing  the  amount  of  the  damages.       , 

SAMK.'-Appeal  After  Judgment  by  Drfault. — ^A  party  against  whom  a  judg- 
ment by  default  has  been  rendered  may  appeal  therefrom  directly  to 
the  Supreme  Court,  without  having  first  applied  to  the  trial  court  to  set 
aside  such  judgment. 

From  the  Grant  Circuit  Court. 

O.  W.  Harvey^  for  appellants. 
J.  L.  Custer 9  for  appellee. 

BiCKNELL,  C.  C. — ^The  appellee  brought  suit  against  the 

appellants  on  a  joint  promissory  note,  of  which  the  following 

is  a  copy : 

"Mabion,  Ind.,  Nov.  23,  1876. 

"Sixty  days  after  date  we  promise  to  pay  to  Charles  W. 
Humphrey,  or  order,  one  hundred  and  thirty-seven  Vtfb  dol- 
lars, with  interest  at  ten  per  cent,  per  annum,  and  attorney's 
fees,  value  received,  without  any  relief  whatever  from  val- 
uation or  appraisement  laws. 

"♦137/;/V-  [Signed]       L.  D.  Baldwin. 

"Daniel  W.  Hiatt.'V 

The  summons  was  issued  on  January  23d,  1879.  It  was 
personally  served  on  each  of  the  appellants  on  the  24th  of 
January,  1879.  It  was  returnable  on  the  first  day  of  the 
February  term,  1879,  of  the  Grant  Circuit  Court,  which  was 
the  3d  day  of  February. 

The  record,  as  corrected  upon  a  certiorari^  shows  that,  on 
the  5th  day  of  February,  1879,  the  third  judicial  day  of  the 
term,  a  judgment  by  default  was  rendered  against  the  appel- 
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lants  for  one  hundred  and  eighty-four  yVir  dollars,  with  ten 
per  cent,  interest  and  costs.  From  this  judgment  the  appeal 
was  taken.     The  f oUowino:  are  the  errors  assiomed : 

''1st.  The  court  erred  in  rendering  judgment  upon  an 
insufficient  complaint ; 

**2d.  The  court  erred  in  rendering  judgment  against  the 
appellants,  for  the  reason  that  there  was  filed  with  the  com- 
plaint no  copy  of  the  note  declared  on ; 

*'3d.  The  court  erred  in  rendering  judgment  against  the 
appellants  by  default,  on  the  first  day  of  the  February  term 
of  the  Grant  Circuit  Court,  1879.'' 

As  to  the  first  error :  The  complaint  in  this  case  was  good. 
It  was  in  the  form  prescribed  by  statute,  2  R.  S.  1876,  p. 
357,  form  No.  1,  except  that  it  contained  the  unnecessary 
averment  that  Lancaster  D.  Baldwin  executed  the  note  by  the 
name  of  L.  D.  Baldwin.     Mere  surplusage  does  not  vitiate. 

As  to  the  second  error :  It  is  not  true.  A  copy  of  the 
note  declared  upon  was  filed  with  the  complaint. 

As  to  the  third  error :  The  corrected  record  shows  that 
the  judgment  was  not  rendered  on  the  first  day  of  the  term, 
but  on  the  third  day,  which  was  right. 

The  appellants,  in  their  brief,  insist  that  the  judgment 
included  ten  dollars  and  thirty  cents  too  much  interest ;  that 
the  court  computed  the  interest  at  ten  per  cent.,  up  to  the 
date  of  the  judgment,  whereas  the  interest  to  be  allowed, 
between  the  maturity  of  the  note  and  the  date  of  the  judg- 
ment was  only  six  per  cent.  This  matter  was  not  embraced 
in  the  assignment  of  errors,  and  such  an  objection  can  not 
bo  raised  for  the  first  time  in  this  court.  Barnes  v.  BeU, 
39  Ind.  328.  After  default,  such  an  objection  can  be  made 
only  by  appearing  in  the  court  below  and  there  disputing 
the  amount  of  the  damages.  The  Marion,  etc.,  R.  R.  Co.  v. 
Lomax,  7  Ind.  406 ;  Fisk  v.  Baker,  47  Ind.  534.  Even 
after  a  trial,  excessive  damages  can  not  be  separately  assigned 
as  error.     It  would  be  merely  cause  for  a  new  trial.    Clajlin 
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V.  Dawson^  58  Ind.  408.  The  appellee  insists  that  after  de- 
fault there  can  be  no  appeal  without  some  steps  taken  in 
the  court  below  to  obtain  relief.  Formerly  that  was  the 
general  rule.  Barnes  v.  Connei\  39  Ind.  294 ;  Johnson  v, 
Ikerd,  48  Ind.  380 ;  Blair  v.  Davis,  9  Ind.  236 ;  Harlan 
N.Edwards,  13 Ind.  430  ;  Cincinnati,  etc,  R,  R.  Co.  v.  Cal- 
vert, 13  Ind.  489.  But  there  were  exceptions  to  it.  Thus, 
an  appeal  was  allowed  after  default,  without  any  motion  in 
the  court  below,  where  the  defendant  had  not  been  notified 
of  the  pendency  of  the  suit.  Abdil  v.  Abdil,  26  Ind.  287 ; 
Cochnotcer  v.  Cochnower,  27  Ind.  253 ;  Kyle  v.  Kyle,  55 
Ind.  387  ;  Bristory.  Galvin,62  Ind.  352.  And  it  was  held 
that,  if  the  complaint  does  not  state  facts  sufficient  to  consti-* 
tute  a  cause  of  action,  a  defaulted  defendant  may  appeal, 
assigning  as  error  the  insufficiency  of  thp  complaint,  without 
having  made  a  motion  for  relief  in  the  court  below.  S trader 
V.  ManviUe,  33  Ind.  Ill ;  Wright  v.  Norris,  40  Ind.  247. 
And  finally,  in  Odell  v.  Carpenter,  71 .  Ind.  463,  the  entire 
rule  was  abrogated,  and  Howk,  J.,  delivering  the  opinion  of 
the  court,  said:  **The  more  recent  rule  on  this  point, 
approved  by  this  court,would  seem  to  be,  that  a  party,  against 
whom  a  judgment  by  default  has  been  rendered,  may  appeal 
therefrom  directly  to  this  court,  without  having  first  applied 
to  the  trial  court  to  set  aside  such  judgment." 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby ^  in  all  things  affirmed,  at  the  costs  of  the 
appellants. 
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75  iM  No.  7493.  • 

75    ,J  .  The  City  of  Fort  Wayne  v.  Rosenthal. 

166     6631 

ifts  555|  Cities  and  Towns.— Ifcmfrcrs  of  Board  of  Health.— Physician.— Small-Pox. 
— Vaccination. — City  Ordinances  Construed. — City  ordinances  requiring 
the  board  of  health  to  have  persons  yacclnated  as  a  protection  against 
small-pox  do  not  thereby  Impose  upon  the  board,  or  Its  members,  the 
duty  to  do,  but  only  to  provide  for  the  doing  of,  such  services  as  may 
be  required  of  physicians. 

Same.— Contract  of  Board  with  Member  Void.— Statute  Construed.— A  mem- 
ber of  the  board  of  health  of  a  city,  appointed  under  authority  of  sec- 
tion 48,  Is  an  officer  within  the  terms  of  section  62  of  the  act  of  March 
14th,  1867,  for  the  Incorporation  of  cities,  1  K  S- 1876,  pp.  267, 286  and 
288,  and  can  not  be  Interested  In  any  contract  by  which  any  Indebt- 
edness Is  created  against  the  city. 

Same.— An  employment  by  a  board  of  health  of  a  city  of  one  of  Its  mem- 
bers to  vaccinate  pupils  In  a  public  school  Is  a  void  contract,  and  cre- 
ates no  liability  against  the  city. 

Same. — Voluntary  Services. — Quantum  Meruit. — In  such  case,  the  services 
rendered  by  a  physician,  who  Is  a  member  of  the  board  of  health,  are 
voluntary,  and  confer  upon  the  city  no  value  or  benefit  which  could  have 
been  rejected,  and  by  keeping  which  the  city  ratifies  the  contract  and 
becomes  liable  upon  a  quantum  meruit^  or  a  quantum  valebat. 

Same. — Agency  of  Public  Officers. — Buying. — Hiring  Himself. — ^An  oficer 
of  a  city  can  not  as  agent  contract  with  himself  personally,  bujrlng 
what  he  is  employed  to  sell,  or  hiring  himself  to  do  a  service  which  he 
is  employed  to  procure  to  be  done. 

From  the  Allen  Circuit  Court. 

A.  Zollars  and  F.  T.  Zollara^  for  appellant. 
W.  G.  Uolerick,  H.  Colenck,  and  T.  W.  Colerick,  for 
appellee. 

Woods,  J. — ^Error  is  claimed  in  the  sustaining  of  the 
demurrer  to  the  second  paragraph  of*  the  answer,  and  in 
the  overruling  of  the  motion  for  a  new  trial. 

The  answer  referred  to  is  nothing  more  than  an  argu- 
mentative denial  of  the  indebtedness  charged  in  the  com- 
plaint, and,  if  good,  admitted  of  no  proof  which  was  not 
admissible  under  the  general  denial,  which  was  also  pleaded. 

The  principal  question  presented  under  the  ruling  upon 
the  motion  for  a  new  trial  is,  whether  the  finding  and  judg- 
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ment  of  the  court  are  in  accordance  with  the  law  and  the 
evidence. 

There  is  no  material  dispute  about  the  facts  of  the  case, 
which  are,  substantially,  as  follows :  The  appellee  is  a  phy- 
sician, and,  together  with  Drs.  Erwin  and  Myers,  consti- 
tuted the  board  of  health  of  the  city  of  Fort  Wayne  during 
the  year  1869.  On  November  9th,  1869,  the  small-pox 
appeared  in  the  city  in  a  malignant  form,  and  it  became 
necessary  to  take  steps  to  prevent  the  spread  of  it.  The 
public  schools  were  in  session.  On  the  same  day  the  com- 
mon council  of  the  city  adopted  a  resolution,  ^'That  the 
board  of  health  be  authorized  to  notify  the  public  that  an 
examination  of  scholars  at  the  various  schools  will  be  made 
by  said  board,  and,  if  deemed  necessary  to  vaccinate,  they 
will  order  it  done  by  the  family  physician  ;  and,  if  parents 
are  unable  to  pay  for  it,  the  same  shall  be  done  at  the  ex- 
pense of  the  city."  Notice  was  accordingly  published  in  the 
Sentinel y  on  the  11th,  that  the  board  would  visit  the  East- 
End  free  school,  on  the  12th,  for  the  purpose  of  inspecting 
the  vaccination  of  the  pupils,  and  that  absentees  must  call 
on  the  board  before  re-admission.  The  following'  ordi- 
nances of  the  city,  admitted  to  have  been  duly  passed,  were 
put  in  evidence.     Chapter  14,  passed  April  14th,,  1866 : 

''Sec.  6.  The  board  of  health  may  take  such  measures 
as  they  may,  from  time  to  time,  deem  necessary,  to  prevent 
the  spread  of  the  smalt-pox,  and  all  other  contagious  and 
pestilential  diseases,  by  issuing  an  order  requiring  all  per- 
sons in  the  city,  or  any  part  thereof,  to  be  vaccinated  within 
such  time  as  they  shall  prescribe  ;  and  all  persons  refusing 
or  neglecting  to  obey  sucfc  order  shall  be  liable  to  the  pen- 
alties hereinafter  provided  for  the  violation  of  this  chapter : 
Provided^  That  it  shall  be  the  duty  of  the  board  to  provide 
for  the  vaccination  of  such  persons  as  are  unable  to  pay  for 
the  same,  at  the  expense  of  the  city." 

Chapter  49,  passed  April  28th,  1878 : 


158  SUPREME  COURT  OF  INDIANA, 

The  City  of  Fort  Wayne  v.  Rosenthal. 

^< Section  1.  The  common  council  shall,  at  their  annual 
meeting,  appoint,  as  a  board  of  health  of  said  city,  three 
respectable  physicians,  at  least  one  of  whom  shall  be  a  prac- 
ticing physician,  which  board  shall  serve  one  year,  and  until 
their  successors  are  appointed  and  qualified. 

**Sec.  2.  Said  board  shall  appoint  one  of  their  number 
president,  who  shall  preside  at  their  meetings,  and  shall  be, 
€x  officio^  the  health  officer  of  said  city ;  and  a  secretary, 
who  shall  keep  an  accurate  record  of  their  proceedings,  in  a 
proper  book,  to  be  furnished  by  the  city.  Any  two  of  such 
board  shall  constitute  a  quorum. 

*'Sec.  3.  The  board  of  health  shall  have  power,  whenever 
it  may  deem  it  necessary  for  the  health  of  the  city,  to  take  the 
most  prompt  and  efficient  measures  to  prevent  the  introduc- 
tion of  malignant  or  infectious  diseases  in  the  city,  and  for 
the  immediate  and  safe  removal  of  any  person  or  persons, 
who  may  be  found  therein,  infected  with  any  such  disease. 

*'Sec.  4.  It  shall  be  the  duty  of  the  health  officer  to  ex- 
amine into  all  nuisances,  sources  of  filth,  and  causes  of  sick- 
ness in  the  city,  which  may  come  under  his  observation, 
and  when  notified  of  the  same,  and  he  shall  cause  the  same 
to  be  removed  or  destroyed,  or  disinfected,  under  the  direc- 
tion of  the  board  of  health,  at  the  expense  of  the  person  on 
whose  premises  such  nuisances,  causes  of  sickness,  or  sources 
of  filth,  shall  be  found  to  exist.     ♦     *     » 

*'Sec.  11.  The  board  of  health  shall  each  be  paid  an 
annual  salary,  to  be  fixed  by  the  common  council. 

*«Sec.  13.  It  shall  be  the  duty  of  the  board  of  health, 
whenever  any  person  or  persons  are  sick  with  contagious, 
infectious  or  malignant  diseases,  to  inquire  into  the  circum- 
stances of  such  person,  and,  if  he  be  a  pauper,  to  notify  the 
trustee  of  Wayne  township  to  take  care  of  such  pauper,  and 
remove  him  to  a  safe  place,  and  no  expense  shall  be  incurred 
on  the  part  of  the  city  for  the  care  or  removal  of  such  pau- 
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per,  except  in  case  of  emergency,  when  the  raost  prompt 
and  speedy  action  may  be  deemed  necessary  by  said  board." 

The  record  of  the  proceedings  of  the  board  of  health  on 
November  8th,  9th,  12th,  15th,  16th,  17th  and  26th,  1869, 
were  put  in  evidence,  showing  their  order  for  a  general  vac- 
cination of  the  pupils  of  the  schools,  their  visits  to  the 
schools  for  the  inspection  of  the  vaccinations,  and  reciting 
the  fact  of  vaccinations  made. 

The  plaintiff  testified,  and  there  was  no  opposing  testi- 
mony, that  the  board.  Dr.  Erwin  and  himself  only  being 
present,  employed  him  to  vaccinate  pupils  in  the  schools, 
whose  parents  were  unable  to  pay  therefor,  and  that  he  did 
accordingly  vaccinate  two  hundred  and  eleven  pupils,  who, 
and  whose  teachers,  said  that  their  parents  were  unable  to 
pay  therefor,  and  whose  parents,  from  all  he  could  learn 
and  as  he  believed,  were  not  able  to  make  such  payment. 
The  value  of  such  service  was  proven,  and  the  court  found 
it  to  be  $150.  The  plaintiff's  salaiy,  as  a  member  of  the 
board  of  health  was  seventy-five  dollars,  which  had  been 
paid  him  for  the  year  1869. 

This  brings  us  to  the  question  whether,  for  the  services  so 
by  him  rendered,  the  appellee  was  entitled  to  compensation 
from  the  city.  The  appellant  disputes  the  right  on  two 
grounds :  First,  that  the  appellee  did  the  service  as  a  mem- 
ber of  the  board  of  health  of  the  city,  and  is,  therefore, 
entitled  to  no  compensation  beyond  his  salary ;  and,  second, 
that  the  board  of  health  had  no  power,  and,  on  grounds  of 
public  policy,  was  forbidden,  to  employ  one  of  its  own  num- 
ber to  do  such  service ;  and,  especially,  that  the  appellee's 
employment  was  invalid,  because  made  by  himself  and  one 
other  only  of  the  members  of  the  board.  We  do  not  assent 
to  the  proposition  that  the  services  were  such  as  came  within 
the  appellee's  duties  as  a  member  of  the  board  of  health. 
The  ordinances  which  were  put  in  evidence,  and  on  which 
the  appellant  makes  this  claim,  do  not  impose  on  the  board, 
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or  its  members,  the  duty  to  do,  but  only  to  provide  for  the 
doing  of,  such  services.  The  second  ground,  however,  seems 
tenable.  The  board  and  its  members  held  positions  of  trust 
and  confidence  toward  the  city.  Their  responsibilities  in 
reference  to  the  services,  for  which  the  appellee  claimed  com- 
pensation, were  at  once  important  and  delicate.  It  was  for 
them  to  decide  whether. an  emergency  had  arisen,  and  what 
children  were  entitled  to  be  treated  at  the  public  expense. 
The  emergency,  if  it  existed  at  all,  was  such  as  called  for 
immediate  and  authoritative  decision  upon  the  case  of  each 
applicant.  According  to  his  own  testimony,  the  appellee 
took  upon  himself  his  share  of  this  responsibility.  He  went 
to  the  school-houses,  and  upon  the  statements  of  the  ehU- 
dren  and  their  teachers,  that  the  parents  were  unable  to  pay 
for  it,  he  did  the  work  himself,  at  the  rate,  probably,  of 
one  hundred  and  fifty,  or  more,  per  day,  and  charged  the 
city  one  dollar  for  each  vaccination .  The  antagonism  between 
the  appellee's  private  interest  and  his  public  duty,  it  is  man- 
ifest, was  very  great,  and  calculated  to  oast  suspicion  upon 
his  discharge  of  duty,  no  matter  how  faithfully  and  consci- 
entiously it  was  done.  Let  it  be  understood  that  such  per- 
sonal advantage  may  result  to  a  member  of  the  board,  and 
suspicion  not  only  attaches  to  his  selection  of  those  who  may 
be  served  at  public  expense,  but  it  extends  to  and  taints  the 
original  decision  und  declaration  of  the  board,  that  an  emer- 
gency existed  which  required  the  work  to  be  done. 

By  section  52  of  the  act  for  the  incorporation  of  cities, 
approved  March  14th,  1867,  1  R.  S.  1876,  p.  286,  it  is  pro- 
vided that  **No  member  of  the  common  council,  or  other 
officer  of  such  city  shall,  either  directly  or  indirectly,  be  a 
party  to  or  in  any  manner  interested  in  any  contract  or 
agreement  with  such  city  for  any  matter,  cause  or  thing  by 
which  any  liability  or  indebtedness  is  in  any  way  or  manner 
created  against  such  city ;  and  if  any  conti*act  should  be 
made  in  contravention  of  the  foregoing  provisions,  the  same 
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shall  be  null  and  void."  It  is  true,  as  has  been  suggested, 
that  by  section  8  of  the  same  act,  ''The  officers  of  such  city 
shall  consist  of  a  mayor,  two  councilmen  from  each  ward,  a 
city  clerk,  assessor,  treasurer,  civil  engineer,  street  commis- 
sioner and  marshal,  and  *  *  city  attorney  and  city  judge,'* 
and  that  a  member  of  the  board  of  health  is  not  one  of  the 
officers  so  named.  But  there  are  other  city  officers  besides 
these,  as  is  manifest  from  the  48th  section  of  the  act,  in 
which  it  is  provided  that  the  common  council  shall  appoint 
annually  ^<  a  chief  engineer  of  the  fire  department,  three 
commissioners,  to  form  a  board  of  health,  and,  in  their  dis- 
cretion, a  sealer  of  weights  and  measures,  and  as  many  su-' 
pervisors  of  streets,  to  act  under  the  direction  of  the  street 
commissioner,  as  they  may  deem  necessary,  and  all  other 
officers  which  the  by-laws  may  create  or  require,  *  *  *  and 
the  common  council  may,  by  ordinance,  prescribe  such  rules 
and  regulations,  in  addition  to  those  herein  contained,  for 
the  qualification  and  official  conduct  of  all  city  officers,  as 
they  may  deem  for  the  public  good,'*  etc.  We  are  of  the 
clear  opinion  that  the  appellee  was  an  officer  of  the  city, 
within  the  meaning  of  the  52d  section. 

But  if  this  were  not  so,  and  the  case  were  to  be  deter- 
mined by  the  general  principles  of  law,  the  result  would  be 
the  same.  Section  52  is  only  a  re-enactment  of  the  well  es- 
tablished rule,  that  an  agent,  in  reference  to  the  subject  of 
the  agency,  must  not  put  himself  in  a  position  which  is  ad- 
verse to  that  of  his  principal.  As  agent  he  can  not  con- 
tract with  himself  personally.  He  can  not  buy  what  he  is 
employed  to  sell.  If  employed  to  procure  a  service  to  be 
done,  he  can  not  hire  himself  to  do  it*  This  doctrine  is  gen- 
erally applicable  to  private  agents  and  trustees,  but  to  pub- 
lic officers  it  applies  with  greater  force,  and  eounJ  policy  re- 
quires that  there  be  no  relaxation  of  its  stringency  in  any 
case  which  comes  within  its  reasrfn. 
Vol.  75.— II 
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It  follows  that  the  services  rendered  by  the  appellee  wei-e 
not  rendered  at  the  request  of  the  city,  or  of  an  authoiized 
agent  who  could  employ  the  appellee.  They  were,  there- 
fore, voluntary  services,  and  they  conferred  upon  the  city 
no  value  or  benefit  which  could  have  been  rejected,  and  by 
keeping  which  the  city  can  be  said,  within  the  authorities 
on  the  subject,  to  have  ratified  the  contract,  and  to  be  liable 
upon  a  quantum  meruit  or  quantum  valebat. 

The  judgment  is  reversed,  with  costa,  and  with  instruc- 
tions to  grant  a  new  trial. 


♦•» 
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Practice. — Another  Action  Pending. — Motion  to  Dismiss. — Suit  for  PosBU* 
sion, — Foreclosure  of  Mortgage  on  Personalty. — ^In  an  action  by  a  mort> 
gagee  to  recover  possession  of  personal  property,  a  motion  by  the  par- 
chaser  of  the  property  to  dismiss,  because  another  action  was  pending 
a^inst  the  defendant  and  others  loi*  the  foreclosure  of  the  mortgage, 
was  correctly  overruled. 

Same. — Bight  of  Mortgagee  to  Possession.^Answer  in  Abatement. — In  such 
case,  the  pendency  of  the  action  to  foreclose  would  not  deprive  the  mort« 
gagee  of  his  right  to  possession.  The  question  could  be  raised  only  by 
an  answer  in  abatement. 

Lien. — Mortgage.^Appointment  of  Peceiver.  —The  appointment  of  a  re* 
ceiver  does  not,  as  a  rule,  affect  or  divest  an  existing  lien,  but  is  made 
subject  to  such  rights  and  liens  as  had  been  previously  acquired. 

Qamk.— Partnership.— Sale. — ^A  sale  of  mortgaged  property  by  a  receivtr 
appointed  in  a  suit  between  partners  for  a  settlement  of  partnership 
business,  if  reported  to  and  confirmed  by  the  court,  gives  the  purchaser 
so  much  interest  in  the  property  only  as  the  firm  had,  and  does  not  di* 
vest  or  affect  the  paramount  mortgage  lien  of  a  stranger  to  the  record. 

Pbactioe. — Actions  in  Pern. — Actions  in  Personam. — Notice. — In  proceed 
ings  strictlj'  in  rem^  the  seizure  of  property  in  controversy  is  notice  tc 
every  one,  and  the  whole  world  are  deemed  parties  to,  and  bound  by. 
such  proceedings.  In  proceedings  partly  in  rem  and  partly  in  personam, 
he  who  holds  a  paramount  adverse  title,  unless  a  party  to  the  proceed* 
ings,  is  not  bound  by  them. 
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Estoppel — Presence  of  Agent  at  Seceiver^s  Sale.-^The  fact  that  an  agent 
of  the  mortgagee  was  present  at  a  receiyer^s  sale  of  the  mortgaged 
property,  and  stood  by  and  witnessed  the  sale  without  disclosing  the 
mortgagee's  title,  and  without  objection,  the  record  showing  that  the 
mortgagee  was  not  a  party  to  the  proceeding  and  had  a  paramount 
title,  and  not  showing  that  any  agent  authorized  to  waive  or  sacrifice 
his  rights  was  present  at  the  sale,  does  not  estop  the  mortgagee  to  ob- 
ject to  such  sale. 

From  the  Spencer  Circuit  Court. 

G.  X.  Reinhardj  for  appellant: 
D.  T.  Laird,  for  appellee. 

MoRBis,  C. — ^This  action  was  brought  to  recover  a  thresh- 
ing machine,  Monitor  engine,  and  the  machinery  thereto  be- 
longing.  The  complaint  stated  that,  on  the  26th  day  of  July, 
1877,  Francis  M.  Harvey,  George  W.  Wood, William  Pence, 
and  William  H.  H.  Harvey,  executed  to  Aultman  &  Co.  a 
mortgage  on  8aid  thresher,  engine  and  machinery  to  secure 
the  payment  of  three  notes,  executed  by  the  mortgagors  to 
the  mortgagee,  amounting  in  all  to  the  sum  of  $1,300 ;  that 
two  of  the  notes  were  due,  and  that  the  makers  had  failed 
to  pay  them.  The  mortgage  was  duly  recorded  within  the 
time  required  by  law,  and  copies  of  it,  and  the  notes  which 
it  was  given  to  secure,  were  filed  with  the  complaint.  It 
was  averred  that  the  appellee  was  a  corporation,  and  entitled 
to  the  possession  of  the  mortgaged  property ;  that  the  ap- 
pellant, on  the  17th  day  of  December,  1878,  at  the  county 
of  Spencer,  Wrongfully  took  possession  of  said  property, 
which  was  of  the  value  of  $1,300,  and  detained  the  same  in 
said  county  without  right.  There  was  a  second  paragraph  of 
the  complaint,  which  was  substantially  the  same  as  the  first. 

The  appellant  appeared,  and  moved  the  court  in  writing 
to  dismiss  the  action  on  the  ground,  as  stated  in  the  motion, 
''that  there  is  another  action  pending  against  the  defendant 
and  others,  at  the  present  term  of  this  court,  for  the  fore- 
closure of  said  mortgage,  it  being  a  prosecution  against  the 
same  property,  and  that  the  plaintiff  is  prosecuting  this  suit 
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for  the  same  matter,  while  he  is  foreclosing  his  mortgage.** 
This  motion  was  overruled. 

The  appellant  then  answered  in  one  paragraph.  The  an- 
swer admits  the  execution  of  the  mortgage,  as  alleged  in  the 
complaint,  but  says,  that  at  the  November  term,  1878,  of 
the  Spencer  Circuit  Court,  in  a  suit  wherein  the  appel- 
lant was  plaintiff  and  William  H.  Harvey  was  defendant, 
brought  to  adjust,  settle  and  dissolve  a  copartnership  be- 
tween him  and  said  Hai*vey,  William  Blount  was  appointed 
a  receiver  of  the  copartnership  property,  for  the  purpose  of 
winding  up  the  copartnership  business :  that,  by.  a  decree  of 
said  court,  the  said  Blount,  as  such  receiver,  was  ordered  to 
sell  the  property  in  controversy  for  the  payment  of  the 
debts  of  the  firm  in  the  order  of  their  priority ;  that  the 
debt  which  the  mortgage  was  given  to  secure  was  a  partner- 
ship debt,  and  that  the  court  ordered  that  it  should  be  paid 
out  of  the  proceeds  of  said  sale  before  any  other  claims 
against  said  partnership ;  that>  pursuant  to  said  order,  the 
said  Blount,  as  such  receiver,  on  the  16th  dav  of  Decem- 
ber,  1878,  sold  said  property  at  public  auction,  after  having 
given  due  notice,  to  the  appellant,  for  $200,  and  delivered 
it  to  him ;  that  the  appellee,  by  its  agents,  was  present  at 
said  sale,  did  not  object  to  the  same,  but  discouraged  bid- 
ding, without  asserting  any  claim  or  title  to  the  property. 

The  appellee  demurred  to  the  answer.  The  demurrer  was 
sustained,  and,  the  appellant  electing  to  stand  by  his  answer, 
judgment  was  rendered  in  favor  of  the  appellee. 

The  overruling  of  the  appellant's  motion  to  dismiss  the 
suit  and  the  sustaining  of  the  demurrer  to  his  answer  are 
assigned  as  error. 

The  court  did  not  err  ki  overruling  the  motion  to  dismiss 
the'HSuit.  If  the  appellee,  by  reason  of  the  mortgagor's  fail- 
ure to  pay  the  notes  as  they  matured,  was  entitled  to  the 
possession  of  the  mortgaged  property,  the  pendency  of  the 
suit  to  foreclose  the  mortgage  would  not  deprive  him  of  that 
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Tight.  The  question  could  only  be  raised,  however,  by  an 
answer  in  abatement,  duly  verified. 

The  answer  of  the  appellant  is  somewhat  indefinite.  How 
he  and  his  partners  were  interested  in  the  mortgage  property 
is  not  stated,  nor  is  it  stated  how  they  became  the  debtors 
of  the  appellee.  They  neither  executed  the  notes  nor  the 
mortgage.  It  is  not  stated  that  the  parties  owned  the  prop- 
erty. It  may  be  inferred  that  the  appellant  and  his  partner 
in  some  way  purchased  the  property  from  the  mortgagors, 
and  assumed  the  payment  of  the  notes  the  mortgage  was 
given  to  secure,  and  perhaps  this  is  sufficient. 

It  is  alleged  in  the  answer,  that  the  Spencer  Circuit  Court 
took  possession  of  the  property  through  its  receiver,  Blount. 
Assuming  that  the  court  had  jurisdiction  of  the  property,  for 
the  purposes  stated  in  the  answer,  could  the  court  dispose  of 
the  property  so  as  to  extinguish  the  rights  of  the  appellee  there- 
in ?  It  was  not  a  party  to  the  proceeding  in  which  Blount  was 
appointed  receiver,  nor  was  it  in  any  way  before  the  court. 
The  appointment  of  a  receiver  will  not,  as  a  general  rule,  af- 
fect or  divest  an  existing  lien.  The  appointment  is  regarded 
as  being  made  subject  to  such  rights  and  liens  as  have  been 
previously  acquired.  Beckei*  v.  Torrance,  31  N.  Y.  631 ; 
Davenport  v.  KeUy,  42  N.  Y.  193 ;  High  Beceivers,  sec.  440. 

Bat  it  is  averred  in  the  answer  that  the  court  by  its  decree 
ordered  the  receiver  to  sell  this  specific  property  for  the  pur- 
pose of  paying  the  appellee's  debt,  and  that  the  sale  was 
made  pursuant  to  this  decree.  It  is  not  alleged  in  the  an- 
swer that  this  sale  was  reported  to  or  confirmed  by  the  court, 
nor  that  the  appellee  received  any  part  of  the  proceeds  of 
the  sale.  Is  such  a  decree,  and  a  sale  made  pursuant  to  it, 
binding  upon  a  stranger  to  the  record  ?  Can  it  have  the  ef- 
fect to  divest  one  not  a  party  to  the  proceeding  of  his  right 
to  and  interest  in  the  property  so  sold  ? 

At  the  time  the  suit  was  commenced  by  the  appellant 
against  his  partner,  HaiTey,  and  at  the  time  Blount  was  ap- 


166  SUPREME  COURT  OF  INDIANA, 

Loroh  V,  Aultman  &  Co. 

pointed  receiver,  the  appellee,  through  the  default  of  the 
mortgagors,  was  entitled  to  the  possession  of  the  property 
in  dispute.  It  derived  this  right,  not  from  the  partners  and 
parties  to  the  suit,  but  from  others,  and  asserts  it  through 
them.  They  were  in  no  way  liable  for  the  debts  of  the  firm 
of  Lorch  and  William  H.  Harvey.  The  debts  of  this  firm 
were  not  chargeable  to  the  mortgagors  of  the  appellee.  The 
claim  of  the  appellee  was  not  only  adverse  to  the  appellant^ 
but  to  all  who  might  claim  through  him  and  his  partner. 

The  appointment  of  Blount  as  receiver  gave  him  a  lieo 
upon  and  right  to  the  interest  of  the  parties  to  the  suit  in 
the  property  in  dispute,  but  not  upon  the  private  and  para^ 
mount  title  of  the  appellee,  derived,  not  from  them,  but 
from  those  from  whom  they  must  have  obtained  whatever  in- 
terest they  had  in  the  property  in  controversy.  Van  AUtyne 
y.  Cook,  25  N.  Y.  489. 

In  proceedings  strictly  in  rem,  it  is  held  that  the  seizure 
of  property  is  notice  to  every  one,  and,  therefore,  the  whole 
world  are  deemed  parties  to,  and  bound  by,  such  proceedings. 
Sheldon  V.  Newton,  3  Ohio  St.  494 ;  Grignon^a  Lessee  v. 
Astor,  2  How.  319  ;  Satcher  v.  Satcher's  AdmW,  41  Ala.  2Q, 

But  the  suit  between  Lorch  and  his  partner,  William  H. 
Harvey,  was  not  a  proceeding  in  rem.  The  most  that  cao 
be  said  is,  that  by  the  appointment  of  the  receiver,  and  the 
seizure  of  the  property  through  him,  the  proceeding  became 
somewhat  anolagous  to  proceedings  in  rem.  But  as  such  r^ 
ceiver,  Blount  could  only  take  possession  of  the  rights  aod 
interests  of  the  parties  to  the  suit. 

In  proceedings  partly  in  rem  and  partly  in  personam,  he 
who  holds  a  paramount  adverse  title,  unless  a  party  to  the 
proceedings,  is  not  bound  by  them.  Shields  v.  Ashley* a 
Adm'r,  16  Mo.  471 ;  Rorer  Judicial  Sales,  2d  ed.,  sec.  38. 

Here  the  appellee  derives  its  title  from  Francis  M.  Harvey^ 
William  Pence,  George  Wood  and  William  H.  H.  Harvey, 
to  whom  it  had  sold  the  property,  who  executed  to  it  tiixa 


MAY  TERM,  1881.  167 

Lorch  «.  Aultman  &  Co. 

notes  and  mortgage  to  secure  the  purchase-money.  Its  title 
isy  therefore,  paramount  to,  and  independent  of,  any  claim 
which  Lorch  and  his  partner  could  have  to  the  property  in 
dispute.  The  appellant  claims  title  through  himself  and  his 
partner.  The  sale  of  Blount  as  receiver  passed  to  Lorch  the 
title  of  the  firm,  and  nothing  more.  Th^  appellee  had  no  day 
in  court,  and  can  not  be  bound  by  the  receiver's  sale.  The 
court  could  not,  in  its  absence,  without  its  knowledge  or 
consent,  dispose  of  its  rights.  It  had  no  connection  with 
the  partners,  Lorch  and  Harvey. 

It  is  insisted  that  the  appellee  is  estopped  to  object  to  the 
receiver's  sale,  on  the  ground  that,  through  its  authoriased 
agents,  it  stood  by,  witnessed  the  sale  without  disclosing  its 
title,  and  without  objection.  It  does  not  appear,  however* 
from  the  answer,  that  any  agent  of  the  appellee,  autfaoriBed 
to  waive  or  sacrifice  its  rights,  was  present  at  the  sale.  The 
record  and  decree,  under  which  the  appellant  purchased  and 
claims  title,  disclosed  the  facts  that  the  appellee  was  not  a 
party  and  had  the  paramount  title.  Under  such  eircom- 
stances  no  estoppel  arises.  The  appellant  knew  the  appel- 
lee's rights,  and,  presumably,  that  the  receiver  had  no  power 
to  dispose  of  them.  He  will  not,  under  such  dreumstaiiees, 
be  allowed  to  insist  that  the  proceedings  estopped  the  ^p* 
pellee.  We  think  there  was  no  error  in  sustaining  the  de- 
murrer to  the  appellant's  answer,  and  that  the  judgment 
below  should  be  affirmed. 

Per  Curiam. — It  is  ordered  that,  upon  the  foregoing  opin- 
ion, the  judgment  below  be  in  all  tlungs  affirmed,  at  the 
costs  of  the  app^nt. 
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^^^.  The  American  Insurance  Companst  v.  Gallahan. 

130    42S\ 

75    I68|      Pbomissory  Note. — Insumnce  Policy. — Charter. — Premium  Note  Payable 

I  u  I   695|  j.^  Instalments. — Demand  of  Instalments  not  Due. — Complaint. — Averments 

Struck  Out. — ^In  an  action  by  an  insurance  company  upon  a  premium 

!  note,  absolute  on  its  face,  payable  in  annual  instalments,  seeking  to  re- 
cover for  all  instalments  for  a  failure  to  pay  the  first,  by  a  reference  to 
the  policy  and  a  provision  in  the  charter,  it  is  not  error  to  sustain  the 
defendant's  motion  to  strike  out  of  the  complaint  all  averments  seeking 
to  show  that  all  the  instalments  of  the  note  subsequent  to  the  first  had 
matured  upon  failure  to  pay  it  for  more  than  thirty  days  after  notice. 

Same.— Consideration.— 'Policy  and  Charter  not  Made  Parts  of  Note.— The 
statement  in  such  note,  that  its  consideration  was  a  policy  of  insurance, 
did  not  change  its  legal  effect,  nor  make  such  policy  a  part  of  the  note, 
much  less  the  charter. 

Same. — Written  Agreement. — Verbal  Understanding. — ^A  written  agreement 
can  not  be  controlled  by  a  contemporaneous  verbal  understanding  of 
the  parties  inconsistent  with  it. 

Same. — ^In  such  case,  the  agreement  that  the  rights  of  the  parties  were  to 
be  determined,  not  by  the  note  itself,  but  by  the  plaintiff's  charter,  was 
a  verbal  agreement  that  varied  the  terms  of  the  note,  and,  therefore, 
inoperative. 

Practice. — Bill  of  Exceptions. — ^'Evidence  Offered.'*^ — Evidence  Oipen,^A 
bill  of  exceptions  which  purports  to  contain  the  evidence  in  a  cause, 
but  concludes,  '*Tliis  was  the  evidence  offered  in  the  cause,'*  is  not 
sufficient.  The  Supreme  Court  can  not  know  from  the  bill  that  the 
'^evidence  offered"  was  admitted  and  given. 

From  the  Gibson  Circuit  Court. 

a.  M.  J.  MiUeVj  for  appellant. 

J.  E.  McCuUough  and  L.  C.  Embree^  for  appellee. 

Best,  C. — ^The  appellant  sued  the  appellee  in  a  complaint 
of  two  paragraphs.  In  the  first  it  was  alleged,  in  substance, 
that  the  appellee,  on  the  26th  day  of  May,  1876,  by  his 
note,  a  copy  of  which  was  filed,  promised  to  pay  appellant 
twelve  and  -j^  dollars  on  the  1st  days  of  May,  1877,  1878, 
1879  and  1880 ;  that  said  note  was  executed  in  consideration 
of  a  policy  of  insurance,  issued  by  the  appellant  to  the  ap- 
pellee ;  that  the  policy  made  the  charter  of  the  appellant  a 
part  of  it,  and  that  the  charter  provided  that,  in  case  any  in- 
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staliuent  of  any  note  shall  remain  due  and  unpaid  for  more 
than  thirty  days  after  notice  forwarded  to  the  maker,  as  pro- 
Tided  by  such  charter,  then  the  entire  note  shall  become  due 
and  payable ;  that  said  note  was  made  with  the  understand- 
ing and  agreement  that  the  policy  and  charter  should  consti- 
tute a  part  of  the  contract  between  the  parties,  and  that  the 
obligations  of  the  parties  in  relation  to  said  note  were  to  be 
determined  by  reference  to  the  policy  and  .charter;  that, 
after  the  first  instalment  had  matured,  notice  had  been  given 
more  than  thirty  days,  etc. ;  whereby  the  whole  note  became 
due  and  remained  unpaid. 

In  the  second  it  was  averi'ed,  substantially,  that  said  note 
was  made  in  Illinois ;  that  it  was  made  for  a  policy  of  in- 
surance issued  by  the  appellant  there,  and  that,  by  a  statute 
of  that  State,  it  was  provided  that  if  the  maker  should  fail 
to  pay  any  instalment  of  any  note,  given  for  a  policy  of  in- 
surance, issued  by  the  appellant,  for  more  than  thirty  days 
after  notice  of  its  maturity,  the  whole  note  should,  become 
due ;  that  the  appellee  had  failed  to  pay  the  first  instalment, 
and  notice  thereof  had  been  given  thereafter  for  more  than 
thirty  days  before  the  commencement  of  the  suit. 

Upon  the  appellee's  niotion,  the  court  struck  from  the  first 
paragraph  all  that  portion  after  the  figures  ^^1880,*'  and  be- 
fore the  averment  **that,  after  the  first  instalment  had  ma- 
tured, notice  had  been  given,"  etc.,  and  that  the  whole  note 
was  due  and  unpaid,  thereby  striking  from  the  paragraph  all 
averments  seeking  to  show  that  all  the  instalments  of  the 
note  subsequent  to  the  first  had  matured.  This  ruling  the 
appellant  reserved.  Issues  were  formed,  submitted  to  the 
court  for  trial,  and  a  finding  made  for  $19.30. 

The  appellant  moved  for  a  new  trial,  because  the  finding 
was  contrary  to  law,  was  not  sustained  by  sufficient  evi- 
dence, and  the  amount  of  the  recovery  was  too  small.  This 
motion  was  overruled,  an  exception  taken,  and  judgment 
entered  upon  the  finding.     From  this  judgment  the  appel- 
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limt  appeals,  and  assigns  as  error  the  order  of  the  court  in 
striking  out  a  portion  of  the  first  paragraph  of  the  complaixtt, 
aud  in  overruling  the  motion  for  a  new  trial. 

We  are  of  opinion  that  the  court  did  not  err  in  striking 
out  the  portion  of  the  first  paragraph  of  the  complaint  of 
which  appellant  complains. 

The  note,  upon  its  face,  was  absolute  and  unconditional. 
It  contained  a  promise  to  pay  the  sum  of  twelve  and  iVo  dol- 
lars, at  stated  times,  and  there  was  nothing  in  it  to  indicate 
that  such  sums  were  to  be  paid  at  any  other  time  or  upon 
any  contingency.  The  statement  in  it,  that  its  consideration 
was  a  policy  of  insurance,  did  not  change  its  legal  effect,  nor 
make  such  policy  a  part  of  the  note.  Without  it,  the  law 
would  presume  a  consideration,  and  with  it  the  actual  con- 
sideration was  shown — ^that,  and  nothing  more.  Nor  did  the 
agreement  and  the  understanding  of  the  parties  that  the  pot 
icy  should  constitute  a  part  of  the  contract,  and  that  the  rights 
of  the  parties  should  be  determined  by  a  reference  to  it  and 
the  charter,  change  the  terms  of  the  note,  or  constitute  eithar 
a  part  of  it.  This  < 'agreement  and  understanding"  was  in 
parol,  and  not  in  writing,  and  it  is  well  settled  that  the  terms 
of  a  written  agreement  can  not  be  controlled  by  a  contem- 
poraneous verbal  understanding  of  the  parties,  inconsisteot 
with  it.     Durland  v.  Pitcairn^  51  Ind.  426. 

The  note  was  for  the  payntient  of  certain  sums  at  spedfiad 
times,  and  the  agreement,  that  the  rights  of  the  parties  to 
the  note  were  to  be  determined,  not  by  the  note  itself,  but 
by  the  charter  of  the  appellant,  which  prescribed  that,  upcNi 
the  happening  of  a  certain  contingency,  all  instalments  should 
at  once  become  due,  was  a  verbal  agreement  that  varied  the 
terms  of  the  note,  and  therefore  was  inoperative.  McCKnr 
tic's  Adm'r  v.  Coiy,  22  Ind.  170. 

The  not^  did  not  make  either  the  policy  or  the  charter  a 
part  of  it,  and  as  it  was  not  alleged  that  the  note  and  policy 
were  made  at  the  same  time,  so  as  to  constitute  one  eontoactt 
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its  terms  can  not  be  controlled  by  either.  To  authorize  this 
it  was  necessary  to  aver  that  they  wei*e  executed  under  such 
circumstances  as  constituted  them  one  contract.  Alkn  v. 
Noffiinger^  13  lud.  494 ;  Durland  v.  Pitcaim^  51  Ind.  426. 

We  can  not  say  that  the  motion  for  a  new  trial  was  erron- 
eously overruled  for  the  reason  that  the  evidence  is  not  in 
the  record..  The  bill  of  exceptions  purporting  to  contain 
the  evidence  concludes  with  the  statement  that  ^^This  was 
the  evidence  offered  in  the  cause,"  but  does  not  show  that 
anything  offered  in  evidence  was  admitted,  except  a  receipt 
and  a  notice.  The  evidence  so  offered  can  not  be  treated  as 
admitted,  as  has  heretofore  been  decided  by  this  court. 
Goodunne  v.  Crane^  41  Ind,  335. 

For  these  reasons,  we  think  the  judgment  should  be 
ajQirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
aflirmed,  at  the  costs  of  the  appellant. 
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"FRACmCE.^AcUon  for  Money  Loaned^—ExduBion  of  Evidence. -^Deeedend^ 
E8iaU8.^Intestate.—WUne88,— On  the  trial  of  an  action  by  an  adminifl- 
tratrix,  for  money  loaned  by  her  intestate,  the  court  erred  in  refusing  to 
permit  the  defendant  to  prove  by  a  competent  witness,  that  the  money 
elaimed  to  have  been  a  loan  to  him  was,  in  fact,  drawn  by  him  from  • 
bank  on  a  check  of  the  intestate,  in  his  lifetime,  and  at  his  request  paid 
to  the  witness,  with  other  money  advanced,  in  discliarge  of  a  note  of 
the  jjilBBtatP  held  by  him. 

Same.— The  fact  that  the  complaint  alleged  a  promise  to  pay  Che  stuii  to 
plaintiff  after  the  death  of  her  intestate  <Ud  90t  repder  ^e  profleifbi 
evidence  inadmissible. 
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8ahe. — Declarations  of  Intestate. — On  such  trial,  it  was  error  for  the  court 
to  refuse  to  permit  the  defendant  to  prove  by  competent  witnessed 
declarations  and  admissions  of  the  intestate  as  to  the  amount  due  him 

'  from  the  defendant. 

Same. — The  declarations  of  an  intestate  are  admissible  against  an  adndn- 
istrator.  or  any  other  claiming  in  his  right. 

Same. — Account  Book  of  Intestate  Used  in  Settlement  with  Defendant.-^On 
such  trial,  the  defendant  was  entitled  to  such  evidence  as  the  account 
book  of  plaintiff ^s  intestate  might  furnish  touching  the  alleged  indebt- 
edness, and  it  was  proper  for  the  court  to  permit  questions  to  be  put 
to  the  plaintiff  as  a  witness,  directed  to  an  identification  of  it  and  the 
book  of  defendant,  as  the  books  used  in  making  an  alleged  settlement; 
but  the  rejection  of  the  proposed  testimony  was  not  an  error  injurious 
to  defendant,  the  jury  having  found  a  verdict  on  an  item  not  included 
therein. 

From  the  Union  Circuit  Court. 

B.  Burke^  L.  H.  Stanford^  W.  M.  Casterline  and  T,  W. 
Bennett,  for  appellant. 

T.  D.  Evans,  for  appellee. 

Newcomb,  C. — ^The  appellee,  as  administratrix  of  the  es- 
tate of  Clarence  B.  Leonard,  filed  a  complaint  of  three  par- 
agraphs against  the  defendant,  Slade.  The  first  and  second 
alleged  an  indebtedness  to  the  deceased,  in  his  lifetime,  for 
money  loaned  ;  and  the  account,  filed  with  these  paragraphs, 
consisted  of  two  items,  one  of  $60  and  one  of  $80. 

The  third  paragraph  declared  on  an  alleged  indebtedness  of 
$140,  the  balance  due  on  account  of  $434.63,  the  whole  ac- 
count, with  the  credits  thereon,  being  filed  with  the  complaint, 
and  of  the  credits  it  was  shown  that  $153.38  had  been  paid 
to  the  plaintiff  as  administratrix. 

The  defendant  filed  a  general  denial  and  two  affirmative 
answers.  The  second  paragraph  alleged  a  settlement  with 
the  plaintiff  of  all  demands  and  accounts  between  the  de- 
fendant and  said  Clarence  B.  Leonard ;  that  the  respective 
account  books  of  the  parties  were  present  at  such  settlement, 
and,  after  a  full  examination  of  said  accounts,  there  was 
found  due  to  the  estate  of  Leonard  $153.38,  which  sum  was 
paid  to  the  plaintiff,  who  gave  the  defendant  a  receipt  there- 
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for,  stating  in  such  receipt  that  said  sum  was  in  full  of  all 
accounts.     A  copy  of  the  receipt  was  filed  with  the  answer. 

The  third  paragraph  pleaded  an  account  as  a  set-off.  The 
reply  of  the  plaintiff  admitted  a  part  of  the  set-off,  but  de- 
nied all  the  other  matters  alleged  in  the  affirmative  answers. 

A  jury  trial  resulted  in  a  verdict  for  ^80  in  favor  of  the 
plaintiff.     Judgment  was  rendered  on  the  verdict,  over  the  . 
defendant's  motion  for  a  new  trial. 

The  only  error  assigned  which  is  discussed  in  the  brief  of 
appellant's  counsel  is  the  overruling  of  the  motion  for  a  qew 
trial.  The  grounds  upon  which  a  new  trial  was  asked  were 
the  exclusion  of  certain  testimony  offered  by  the  defendant, 
and  certain  instructions  given  to  the  jury,  which  are  claimed 
to  have  been  erroneous. 

The  evidence  is  in  the  record,  and  it  clearly  discloses  the 
fact  that  the  verdict  was  based  on  the  item  of  $80,  alleged 
to  have  been  lent  to  the  defendant  by  Leonard. 

On  the  trial,  the  defendant  introduced  as  a  witness  George 
W.  Ward,  described  in  the  bill  of  exceptions  as  a  competent 
witness,  and  propounded  to  him  this  question:  ''State 
whether  or  not  Powell  Slade  paid  you  any  money  for  Clar- 
ence Leonard  in  his  lifetime,  and  if  so,  how  much  and 
when?"  The  question  was  objected  to  by  the  plaintiff,  on 
the  general  ground  that  it  was  not  competent  or  proper.  The 
defendant's  counsel  then  advised  the  court  that  he  proposed 
to  show  by  the  witness,  ''that  the  $80  item  of  cash  loaned, 
meutioned  in  the  complaint,  accrued  as  follows :  That  said 
Ward  held  a  note  against  Clarence  Leonard,  deceased,  for 
the  sum  of  $103,  that  was  due ;  that  Slade  lived  in  the 
country,  and  Mr.  Leonard  was  working  for  him ;  that  Mr. 
Slade  was  coming  to  town,  and  Mr.  Leonard  drew  a  check 
against  his  own  account  in  bank  at  Liberty,  making  the 
check  payable  to  Slade,  and  ordering  Slade  to  draw  the 
amount  of  the  check,  $80,  on  his  (Leonard's)  account,  and 
to  pay  the  money  so  drawn  to  said  Ward :  tl\at  said  Slade 
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did  draw  said  sum  on  said  check,  and  pay  the  same  to  said 
Ward,  as  requested,  and  also  advanced  the  residue  of  the 
$103,  at  Leonard's  request,  to  said  Ward,  in  pajrment  of  said 
note." 

We  are  unable  to  see  any  legal  ground  for  the  exclusion 
of  this  testimony.  It  was  competent,  as  tending  to  prove 
that  the  $80  charged  against  the  defendant,  as  a  loan  to  him, 
simply  passed  through  his  hands  as  a  payment  by  Leonard 
on  his  note  held  by  the  witness  Ward.  The  complaint 
charged  that  this  money  was  lent  to  Slade  by  the  deceased. 
The  geneml  denial  put  this  averment  in  issue,  and  the  de- 
fendant was  entitled,  under  it,  to  introduce  evidence  in  con- 
tradiction of  the  averments  of  the  complaint. 

The  fact  that  the  first  paragraph  of  the  complaint  alleged 
a  promise  to  pay  this  sum  to  the  plaintiff,  after  the  death 
of  Clarence  Leonard,  did  not,  as  suggested  by  appellee's 
counsel,  render  the  proffered  evidence  inadmissible.  The 
complaint,  to  be  good,  necessarily  had  to  aver  an  existing 
indebtedness  to  support  the  alleged  promise,  and  the  aver- 
ment of  such  promise  means  nothing  beyond  the  promise 
implied  by  law  to  pay  a  debt  that  is  due. 

If,  as  is  argued,  an  express  promise  to  pay  a  debt  claimed 
by  an  administrator  to  be  due  to  the  estate  of  the  decedent 
would  conclude  the  defendant,  in  the  absence  of  an  answer 
averring  a  want  of  consideration  for  such  promise,  it  would 
certainly  be  essential  to  prove  on  the  trial  that  the  defend- 
ant made  the  express  promise ;  but  there  was  no  such  proof 
in  this  case. 

The  defendant  also  offered  to  prove  by  Samuel  Tappen, 
a  competent  witness,  that,  shortly  before  the  death  of  Clar- 
ence Leonard,  the  witness  had  a  conversation  with  the  lat- 
ter concerning  the  indebtedness  of  the  defendant  to  him, 
in  which  conversation  Leonard  stated  the  amount  due  him 
from  Slade  at  a  less  sum  than  the  amount  subsequently  paid 
by  Slade  to  the  plaintiff  as  administratrix. 
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This  evidence,  on  the  plaintiff's  objection,  was  also  re- 
jected. The  cause  of  its  rejection  does  not  appear  in  the 
record,  but  in  the  appellant's  brief  it  is  stated  that  the  court 
held  that  the  admissions  or  declarations  of  the  deceased 
were  not  competent  evidence.  In  this  the  court  erred.  **The 
declarations  of  an  intestate  are  admissible  against  his  admin- 
istrator, or  any  other  claiming  in  his  right."  1  Greenl.  Ev- 
idence, sec.  189  ;  Wilcox  v.  Duncan^  3  Ind.  146  ;  Bevina  v. 
CKne's  Adm^r^  21  Ind.  37  ;  Denman  v.  McMahin^  37  Ind. 
241.  The  admissions  of  a  former  administrator,  touching 
the  matter  in  controversy,  are  admissible  against  the  admin- 
istrator de  bonis  non.  Eckert  v.  Triplett^  48  Ind.  174.  The 
declarations  of  an  ancestor,  that  he  held  the  land  as  tenant  of 
a  third  person,  are  admissible  to  prove  the  seizin  of  that 
person,  in  an  action  brought  against  him  by  the  heir.  1 
Greenl.  Evidence,  sec.  189.  So,  in  an  action  against  heirs 
for  the  recovery  of  real  estate,  when  the  statute  of  limita- 
tions is  pleaded,  it  is  competent  to  prove  the  admissions  of 
the  ancestor  that  he  held  the  same  as  tenant  of  the  plaintiff, 
and  not  as  owner.     Vanduyn  v.  Hepner^  45  Ind.  589. 

The  defendant  further  offered  the  evidence  of  Theophilus 
Parker,  a  competent  witness,  to  the  effect  that  Clarence 
Leonard,  a  short  time  before  his  death,  stated  to  the  witness 
that  the  defendant  Slade  owed  him  a  balance  of  only  $140. 
The  court  excluded  this  evidence.  This  was  erroneous.  As 
we  have  seen,  the  statements  of  the  decedent  as  to  the  in- 
debtedness of  the  defendant,  were  competent  evidence  for 
the  latter.  Subsequent  to  Leonard's  death,  the  defendant 
paid  his  administratrix  a  sum  in  excess  of  $140.  This  testi- 
mony should  have  gone  to  the  jury,  to  be  considered  by  them 
with  the  other  evidence  in  the  cause. 

The  plaintiff  was  called  as  a  witness  by  the  defendant,  and 
the  latter  propounded  to  her  the  following  questions,  among 
others : 
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1 .  *  *  State  whether  or  not  this  ledger  does  or  does  not  con- 
tain your  husband's  accounts  during  the  time  from  1875  to 
the  date  of  his  death?" 

2.  '*Did  you  not  make  this  settlement  on  the  accounts  in 
this  book  and  the  account  in  Slade' s  book?"  (Both  books 
being  shown  the  witness.) 

4.  **State  whether  or  not  these  two  books  were  not  the 
same  upon  which  the  settlement  was  based,  and  contained 
all  accounts  settled  by  you  and  Mr.  Slade?" 

The  plaintiff's  counsel  objected  severally  to  these  ques- 
tions. The  defendant  stated  to  the  court  that  by  them  he 
proposed  to  elicit  the  facts  that  the  books  in  question  con- 
tained all  the  dealings  between  him  and  the  deceased ;  that 
said  books  were  before  the  plaintiff  and  defendant  on  April 
23d,  1879,  and  that  all  matters  of  account  existing  between 
the  plaintiff's  intestate  and  the  defendant,  contained  in  said 
books,  were  settled  on  that  day. 

The  court  held  the  several  questions  improper,  and  the 
proposed  evidence  inadmissible. 

The  defendant  was  entitled  to  such  evidence  as  the  account 
book  of  the  plaintiff's  intestate  might  furnish  touching  the 
alleged  indebtedness.  If  items  were  sued  for  not  charged 
on  such  book,  that  was  a  circumstance  proper  for  the  con- 
sideration of  the  jury.  The  books  of  the  defendant  were 
not  admissible  to  prove  any  item  of  set-off  or  payment,  but 
it  was  competent  for  him  to  introduce  both  books,  with 
accompan3ring  evidence,  that  all  the  items  contained  therein 
were  included  in  the  settlement  of  April  23d,  1879. 

But  we  think  there  was  no  available  error  in  this  ruling  of 
the  court.  The  evidence  on  behalf  of  the  defendant  showed 
that  the  item  of  $80  was  not  included  in  the  settlement,  and 
as  it  is  manifest  from  the  whole  evidence  that  the  jury  found 
the  accounts  on  both  sides  fully  settled,  with  the  exception 
of  that  item,  the  defendant  was  not  injured  by  the  exclusion 
of  the  proposed  testimony. 
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The  defendant  offered  himself  as  a  witness  concerning  the 
matters  embraced  in  his  settlement  with  the  plaintiff,  but  the 
court  held  him  incompetent  to  testify.  Inasmuch  as  the  judg- 
ment must  be  reversed  for  the  errors  already  noticed,  it  is  un- 
necessary for  us  to  decide  the  abstract  question  of  the  right  of 
the  defendant,  under  the  statute  of  1867,  to  testify  in  his  own 
behalf  touching  his  transactions  with  the  plaintiff  as  adminis- 
tratrix. The  new  civil  code  will  be  in  force  when  the  cause  is 
again  tried,  and  this  limits  the  disqualification  of  parties  as  wit- 
nesses in  this  class  of  cases  to  matters  which  occurred  during 
the  lifetime  of  the  decedent.   Acts  1881,  p.  290,  sec.  276. 

We  have  examined  the  instructions  complained  of,  and 
are  of  the  opinion  that,  on  the  case  as  made  by  the  evidence, 
they  were  a  coiTect  exposition  of  the  law. 

For  the  several  en-ors  of  the  court  below,  above  specified, 
in  excluding  proper  evidence  offered  by  the  defendant,  the 
judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellee. 


Xo.  7904. 

KiSTLER  V,  Hereth. 

Statute  of  Limitations. — Subsequent  Disability. —The  rule  is,  that  when 
the  statute  of  limitatioDs  has  once  begun  to  run,  no  disability  subse- 
quently arising  will  arrest  its  progress. 

SiME.—StatuU  Con«<rtt«(f.--Section  215  of  the  code,  2  R.  S.  1876,  p.  126, 
only  provides  for  cases  where  the  plaintiff  is  under  legal  disabilities 
when  his  cause  of  action  accrues,  and  authorizes  him  to  bring  his  action 
within  two  years  after  the  disability  is  removed. 

Vol.  75.-12 
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Same. — Beply.—Imprisorvment. — Legal  tHsabilUy , — ^In  an  action  for  dama- 
ges for  an  assault  and  battery,  the  reply  to  an  answer  of  the  statute  of 
limitations,  alleged  that,  shortly  after  the  commission  of  the  injury, 
and  while  plaintiff  was  suffering  therefrom,  and  confined  to  his  room 
from  the  effects  thereof,  and  unable  to  institute  a  suit  therefor,  the 
defendant,  conspiring  with  others,  procured,  on  a  criminal  charge,  the 
indictment,  conviction  and  incarceration  of  the  plaintiff  in  the  Staters 
prison ;  that,  deducting  the  time  of  said  imprisonment,  the  action  was 
commenced  within  two  years  after  the  removal  of  the  disability  occa- 
sioned by  his  imprisonment. 

Eeld^  that  the  reply  was  insufficient  on  demurrer. 

From  the  Marion  Civil  Circuit  Court. 
/.  Elingensmiihy  for  appellant. 

HowK,  C.  J. — ^This  was  a  suit  by  the  appellant  to  recover 
damages  for  an  assault  and  battery,  alleged  to  have  been 
committed  upon  him  by  the  appellee,  on  the  5th  day  of  Sep- 
tember, 1874.  The  suit  was  commenced  on  the  13th  day  of 
July,  1877.  To  the  appellant's  complaint  the  appellee  an- 
swered in  two  paragraphs,  in  substance  as  follows : 

1.  A  general  denial ;  and, 

2.  That  the  cause  of  action,  in  appellant's  complaint  men- 
tioned,  did  not  accrue  within  two  years  before  the  commence- 
ment  of  this  suit. 

The  appellant  replied  to  the  second  paragraph  of  answer 
in  two  paragraphs,  of  which  the  first  was  .a  general  denial, 
and  the  second  paragraph  stated  affirmative  matters,  by  way 
of  reply.  The  appellee's  demurrer,  for  the  want  of  facts, 
to  the  second  paragraph  of  reply,  was  sustained  by  the  court, 
and  to  this  ruling  the  appellant  excepted  ;  and  upon  this  ruling 
judgment  was  rendered  against  him  for  the  appellee's  costs. 

The  only  error  assigned  by  the  appellant,  in  this  court,  is 
the  decision  of  the  circuit  court  in  sustaining  the  appellee's 
demurrer  to  the  second  paragraph  of  his  reply  to  the  second 
paragraph  of  answer.  In  his  second  reply,  the  appellant  al- 
leged, in  substance,  that  after  the  commission  of  the  assault 
Vnd  battery,  as  charged  in  the  complaint,  tq  wit,  on  the  5th 
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day  of  September,  1874,  and  while  the  appellant  was  suffer- 
ing therefrom  and  confined  to  his  room  from  the  effects 
thereof,  and  unable  to  prepare  a  suit  against  the  appellee  for 
said  cause  of  action,  the  appellee,  conspiring  with  one  Jo- 
seph K.  Forbes,  and  others  whose  names  were  unknown  to 
the  appellant,  to  have  him,  the  appellant,  indicted  for  the 
crime  commonly  called  black-mailing j  and  convicted  and  in- 
carcerated in  the  State's  prison,  procured  an  indictment  to 
be  returned  against  the  appellant,  and  had  him  arrested  on 
the  19th  day  of  September,  1874,  and  convicted  and  sen- 
tenced to  the  State's  prison,  and  confined  therein  from  the 
17th  of  November,  1874,  until  the  4th  day  of  October,  1875, 
when  he  was  returned  from  said  prison,  and  discharged  from 
said  indictment  and  imprisonment ;  and  the  appellant  aver- 
red that,  after  deducting  the  time  of  his  said  imprisonment, 
this  suit  was  commenced  within  two  years  after  the  removal 
of  said  disability  of  imprisonment.   Wherefore,  etc. 

It  is  very  clear,  we  think,  that  this  second  reply  did  not 
state  facts  sufficient  to  constitute  a  good  reply  to  the  appel- 
lee's answer,  setting  up  the  statute  of  limitations  in  bar  of 
the  cause  of  action  stated  in  the  complaint.  It  appeared 
from  the  allegations  of  both  his  complaint  and  his  second 
reply,  that  the  appellant's  alleged  cause  of  action  had  ac- 
crued on  the  5th  day  of  September,  1874,  and  that  this  suit 
thereon  was  not  commenced  by  him  until  the  13th  day  of 
July,  1877,  or  nearly  three  years  after  the  accruing  of  his 
said  cause  of  action.  In  section  211  of  the  code  of  1852,  it 
is  provided  that  actions  for  injuries  to  the  person,  such  as 
the  one  at  bar,  shall  be  commenced  within  two  years  after 
the  cause  of  action  has  accrued,  and  not  afterward.  2  K.  S. 
1876,  p.  122.  Section  215  of  the  code  of  1852,  however, 
provides  that  **Any  person  being  under  legal  disabilities 
when  the  cause  of  action  accrues,  may  bring  his  action  with- 
in two  years  after  the  disability  is  removed."  We  quote 
this  section  from  2  B.  S.  1852,  p.  77,  as  there  is  a  paloable 
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misprint  of  the  section,  making  it  difficult  to  be  understood, 
as  it  appears  in  both  2  G.  &  IL,  p.  161,  and  2  R.  S.  1876,  p. 
126.  The  section  as  quoted  is  re-enacted  as  section  42  in  the 
civil  code  of  1881.  It  was  shown  by  the  averments  of  the 
second  reply  that  the  appellant  was  imprisoned  from  the  19th 
day  of  September,  1874,  until  the  4th  day  of  October,  1875, 
and,  while  thus  imprisoned,  he  was  "under  legal  disabilities,'* 
within  the  statutory  definition  of  that  phrase  as  given  in  sec- 
tion 797  of  the  code  of  1852,  2  R.  S.  1876,  p.  313. 

But  the  defect  in  the  second  reply  lies  in  this,  as  it  seems 
to  us,  that  it  wholly  fails  to  show^  that  the  appellant,  when 
his  cause  of  action  accrued,  was  under  any  legal  disability 
of  any  kind.  Section  215  of  the  code,  above  quoted,  only 
provides  for  the  case  where  the  plaintiff  is  under  legal  dis- 
abilities when  his  cause  of  action  accrues,  and  authorizes 
him  to  *'brinor  his  action  within  tw^o  years  after  the  disabil- 
ity  is  removed."  In  the  case  at  bar,  the  appellant's  cause 
of  action  accrued,  as  we  have  seen,  on  the  5th  day  of  Sep- 
tember, 1874,  and  he  was  not  then,  nor  for  two  weeks  after- 
ward, so  far  as  his  second  reply  shows,  under  any  legal  dis- 
ability. The  statute  of  limitations  began  to  run  against  his 
alleged  cause  of  action  from  the  time  it  accrued,  and  had 
run  for  two  weeks,  as  shown  by  the  reply,  before  his  arrest 
and  imprisonment.  In  such  a  case,  the  general  rule  is,  that, 
when  the  time  mentioned  in  the  statute  has  once  begun  to 
run,  no  disability  subsequently  arising  will  arrest  its  progress. 
2  Greenl.  Evidence,  sec.  439.  Thus,  in  Angell  on  Limitar 
tions,  sec.  196,  it  is  said:  "The  invariable  construction, 
which  has  been  given  to  the  saving,  is,  that  where  it  is  in- 
cumbent on  the  plaintiff  to  prove  that  he  labored  under  any 
disability,  he  must  show,  that  it  was  a  continuing  disability 
from  the  first,  and  that  when  the  statute  has  once  begun  to 
run,  no  subsequent  disability  will  impede  it."  There  are 
some  statutory  exceptions  to  this  general  rule,  in  this  State, 
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but  the  case  now  under  consideration  does  not  come  within 
any  of  these  exceptions. 

We  are  of  the  opinion,  therefore,  that  the  court  commit- 
ted no  error  in  sustaining  the  appellee's  demurrer  to  the  ap- 
pellant's second  reply. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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•  McDonough  et  al.  r.  Kane. 

Practice. — Appeal  from  Justice  of  the  Peace. — Change  of  Venue. — CosU,-^ 
Where,  in  an  action  appealed  from  a  justice  of  tiie  peace  by  defend- 
ants, a  change  of  venue  from  the  county  was  granted  to  plaintiff,  a 
motion  by  defendants  to  tax  to  the  plaintiff  aU  the  costs  accrued  in  the 
cause  up  to  the  time  of  granting  the  change,  under  the  provisions  of 
the  justices-  act  on  that  subject,  2  R.  S.  1876,  p.  612,  sec.  29,  was  prop- 
erly overruled. 

Same. — In  such  case,  upon  the  costs  of  the  change  being  paid  or  replev- 
ied, the  change  should  be  granted. 

Same. — Pleading.—  Written  Instrument.— Repugnancy  .^Demurrer. — ^A  state- 
ment in  a  pleading  inconsistent  with  the  legal  effect  of  a  written  instru- 
ment made  a  part  of  such  pleading  is  no  cause  for  demurrer. 

Same. — Two  Contracts  of  Same  Substance. — First  Merged  in  Second. — Where 
two  conti'acts  are  made  part  of  a  pleading,  and  the  one  last  made  em- 
braces the  entire  substance  of  the  one  first  made,  the  first  contract  will 
be  regarded  as  merged  in  the  second,  and  the  fact  that  the  merged  con- 
tract is  set  forth  in  the  pleading,  and  treated  by  the  pleader  as  subsist- 
ing, and  the  real  contract  treated  as  a  mere  recital  of  the  first,  does  not 
render  the  pleading  bad  on  demurrer. 

From  the  Marshall  Circuit  Court. 

J.  S.  Slicks  J.  W.  Rickel  and  J.  W.  Smithy  for  appellants. 
jP.  0.  Jones.  M.  A.  O.  Packard  and  O.  M.  Packard^  for 
appellee. 


182  SUPREME  COURT  OF  INDIANA, 

McDonoogh  et  aU  v.  Kane. 

Morris,  C. — ^This  action  was  commenced  before  a  justice 
of  the  peace  of  Fulton  county,  appealed  to  the  circuit  court, 
and  finally  taken  by  change  of  venue  to  Marshall  county. 

The  complaint  is  in  two  paragraphs.  The  appellants  ap- 
peared before  the  justice  and  filed  their  demurrer  to  the  first 
and  second  paragi*aphs  of  the  complaint,  for  the  reasons : 

*'lst.   That  there  is  an  improper  joinder  of  parties ; 

^^2d.  That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action." 

This  demurrer  is  not  to  each  paragraph  separately,  but  to 
both.  It  was  overruled.  There  was  a  trial  before  the  justice, 
and  judgment  in  favor  of  the  plaintiff  below. 

Upon  appeal  to  the  circuit  court,  Kane  filed  his  affidavit 
for  a  change  of  venue.  The  affidavit  seems  to  have  been 
filed  on  the  4th  of  September,  1877,  and  change  granted. 
On  the  next  day,  the  appellants  moved  the  court  to  tax  all 
the  costs  that  bad  accrued  in  the  cause,  up  to  the  time  of 
granting  the  change,  to  the  appellee,  on  the  ground  that  the 
court  should  be  governed,  in  granting  the  change,  by  the 
provisions  of  the  justices'  act  on  that  subject.  The  court 
properly  overruled  this  motion,  and  ordered  that,  upon  the 
costs  of  the  change  being  paid  or  replevied,  the  change  be 
granted,  as  before  ordered. 

The  judge  of  the  Marshall  Circuit  Court  having  been  en- 
gaged as  counsel  for  one  of  the  parties,  by  their  agreement, 
Sf  Hon.  Horace  Corbin  was  appointed  to  preside  as  judge 
during  the  trial  of  said  cause. 

The  appellant  Doyle  filed  in  the  Marshall  Circuit  Court 
a  demurrer  to  each  paragraph  of  the  complaint,  which  was 
overruled.  The  cause  was  submitted  to  a  jury  for  trial,  and 
a  verdict  returned  for  the  appellee.  The  appellants  filed 
separate  motions  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  not  sustained  by  the  evidence,  and  was  contrary  to 
law,  and  because  the  damages  were  excessive.  The  motion 
for  a  new  trial  was  overruled,  and  judgment  rendered  in 
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favor  of  the  appellee.  The  rulings  of  the  court  upon  the 
demurrer  to  the  complaint  are  assigned  as  error. 

The  first  paragraph  of  the  complaint  states  that  articles 
of  agreement  had  been  entered  into  between  the  appellee 
and  the  appellant  McDonough,  a  copy  of  which  is  filed  with 
and  made  part  of  the  complaint ;  that  afterward,  on  the  10th 
day  of  December,  1875,  by  a  writing  on  the  back  of  a  paper 
containing  the  substance  of  said  agreement,  the  appellant 
Doyle  promised  and  agreed  to  become  jointly  responsible 
with  the  said  McDonough  for  the  due  performance  of  said 
agreement.  Copies  of  the  paper  alleged  to  contain  the  sub- 
stance of  said  agreement,  and  of  the  undertaking  of  Doyle 
indorsed  thereon,  were  filed  with  and  made  part  of  said  para- 
graph. It  is  averred  that  the  appellee  fully  performed  his 
part  of  the  agreement,  but  that  the  appellants  had  failed 
and  refused  to  perform  their  part. 

By  the  first  contract,  which  is  without  date,  the  appellee 
agrees  to  withdraw  a  suit  commenced  by  him  against  Mc- 
Donough before  a  justice  of  the  peace,  and  then  pending  in 
the  Fulton  Circuit  Court,  and  pay  one-third  of  the  constable 
and  justice's  fees.  McDonough  agreed  to  pay  the  other 
two-thirds.  Eitne,  the  appellee,  also  agreed  to  withdraw 
another  suit  brought  before  a  justice,  and  then  pending  in 
the  Fulton  Circuit  Court,  pay  half  the  costs,  and  $26  for 
plowing  six  acres  and  sowing  the  same  in  wheat.  McDon- 
ough agreed  to  pay  the  other  half  of  the  costs  in  said  suit . 
The  parties  also  mutually  agreed  to  stop  all  other  suits  pend- 
ing or  contemplated.  McDonough  was  to  have  possession 
of  a  cabin. 

The  second  paper,  filed  as  a  part  of  this  paragraph,  pur- 
ports to  have  been  made  between  the  same  parties,  and  is 
dated  August  30th,  1875.  It  does  not  recite  nor  refer  to 
the  former  agreement,  but  purports  to  be  an  independent 
agreement  between  the  appellee  and  McDonough,  embracing 
the  entire  substance  of  the  former  agreement.     The  two 
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agreements  differ  as  to  the  amount  of  costs  to  be  paid  by 
the  parties  in  one  of  the  pending  suits  mentioned  in  both ; 
othei*wise  they  are  the  same. 

On  this  last  contract,  Doyle  endorsed  the  following  state- 
ment : 

* 'Whereas  the  within  agreement  has  not  heretofore  been 
performed,  by  reason  of  the  within  named  McDonou^h  hav- 
ing failed  to  give  surety  for  the  performance  of  his  part 
thereof :  Now,  for  the  purpose  of  enforcing  the  same,  I, 
John  Doyle,  do  hereby  become  jointly  responsible  with  Ben- 
nett McDonough  for  the  full,  complete  and  entire  jjerforra- 
ance  of  all  the  covenants  and  agreements  herein  contained, 
to  be  performed  by  said  McDonough. 

''Witness  my  hand  and  seal  this  10th  day  of  December, 

1875.  ,,T         ^'f^ 

"John  X  Doyle. 

"Attest:    J.  S  Slick."  °^"^ 

It  is  alleged  in  this  paragraph  of  the  complaint,  that  the 
appellee  had  been  compelled  to  pay  costs  which  McDonough 
agreed  to  pay,  and  had  sustained  damages  in  the  sum  of 
$182.19.  The  manner  in  which  the  plaintiff  below  refersto 
the  several  agreements  which  are  made  part  of  the  first  par- 
agraph of  his  complaint  leaves  it  quite  doubtful  whether  or 
not,  upon  his  construction,  Doyle  is  shown  to  be  liable.  But, 
as  all  the  agreements  are  made  a  part  of  the  pleading,  the 
court  will  not  be  bound  by  the  construction  thus  given  to  the 
contracts,  but  will  give  them  such  meaning  as,  in  its  opinion, 
the  law  will  authorize.  As  the  contract  between  the  appellee 
and  McDonough,  of  the  date  of  August  30th,  1875,  was  the 
last  made  between  them,  and  as  it  embraces  the  entire  sub- 
stance of  the  former  contract,  with  some  variations,  the  first 
contract  must  be  held  to  be  merged  in  the  second.  The  first 
could  not  be  performed  without  violating  some  of  the  terms  of 
the  second.  The  latter  must,  therefore,  be  regarded  as  the 
only  contract  set  out  in  the  first  paragraph  of  the  complaint. 
Nor  will  the  pleading,  if  otherwise  good,  be  rendered  invalid 
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by  the  fact  that  a  copy  of  the  merged  contract  is  set  forth  as 
a  part  of  it,  treated  by  the  pleader  as  a  subsisting  contract, 
and  the  real  contract  treated  as  a  mere  recital  of  the  first. 
These  statements  are,  it  is  true,  repugnant  to  the  meaning 
of  the  papers  filed  with  and  made  part  of  the  paragraph. 
But  a  statement  in  a  pleading,  inconsistent  with  the  legal 
effect  of  a  writing  made  a  part  of  such  pleading,  is  no  cause 
for  demurrer.     Forst  v.  Historic  13  Ind.  482. 

Upon  the  back  of  the  second  contract,  Doyle  writes: 
"Whereas  the  within  agreement  has  not  heretofore  been  per- 
formed, by  reason  of  the  within  named  McDonough  having 
failed  to  give  surety  for  the  performance  of  his  part  there- 
of." McDonough  could  not  have  failed,  as  stated  by  Doyle, 
to  give  surety,  unless  by  the  agreement  and  understanding 
between  him  and  Kane  at  the  time  the  contract  of  August 
30th,  1875,  was  signed  by  them,  he  had  agreed  to  procure 
such  security.  The  above  language  of  Doyle  clearly  implies 
that  McDonough  was  to  procure  surety  before  the  con- 
tract should  become  binding.  And  his  subsequent  language 
strengthens  and  renders  this  implication  certain.  He  adds  : 
*'Now,  for  the  purpose  of  enforcing  the  same,"  (the  con- 
tract) **I,  John  Doyle,  do  hereby  become  jointly  responsi- 
ble with  Bennett  McDonough,"  etc.  It  was,  according  to 
the  clear  implication  and  meaning  of  his  language,  his  sig- 
nature that  consummated  the  contract,  and  rendered  it  bind- 
ing upon  Kane  and  McDonough.  The  agreement  of  Kane, 
binding  him  to  do  the  things  mentioned  in  the  contract;  was 
the  consideration  for  the  undertaking  of  Doyle,  and  quite 
sufficient. 

We  think  the  court  did  not  err  in  overruling  the  demur- 
rer to  the  first  paragraph  of  the  complaint. 

The  second  paragraph  of  the  complaint  is  upon  the  con- 
tract of  the  date  of  August  the  30th,  1875,  and  the  under- 
taking endorsed  thereon  by  Doyle.     It  is  the  same  as  we 
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have  held  the  first  to  be.  The  demurrer  to  it  was,  therefore, 
properly  overruled. 

This  disposes  of  the  questions  discussed  by  counsel.  We 
think  the  judgment  below  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellants. 


No.  8178. 
Bash  et  al.  v.  Van  Osdol  et  al..  Administrators. 

Practice. — Default. — Motion  to  Relieve  from  Judgment. — Excusable  Neg* 
lect^  When  not  Shoum. — ^A  motion  to  set  aside  a  default  and  reliere 
from  a  judgment,  under  section  99,  2  B.  S.  1876,  p.  82,  showing  by  affi- 
davits that  the  default  was  talsen  November  6th,  1878,  and  that,  on  the 
fourth  and  fifth  days  of  that  month,  the  party  and  counsel  had  answers 
ready  to  be  filed  on  caU  of  the  cause,  but  making  no  reference  to  the 
sixth,  when  the  default  was  entered  and  the  judgment  was  rendered, 
does  not  make  a  case  of  *  ^excusable  neglect.^' 

Same. — Amendment  of  Complaint  After  Default  and  Judgment. — In  such 
case,  after  default  and  judgment  on  a  statutory  arbitration  bond,  it 
was  error  for  the  court  to  permit  the  plaintiffs  to  amend  their  com- 
plaint by  inserting  the  amount  for  which  the  award  was  confirmed 
and  judgment  thereon  rendered. 

Saue,— Defaulted  Defendant.— Damages.— Right  to  Drial  and  Exceptions.'— 
A  defaulted  defendant  can  not  controvert  anything  except  damages. 
He  may  demand  a  trial  by  jury,  cross-examine  plaintiff ^s  witnesses, 
introduce  evidence  in  mitigation,  ask  instructions  as  to  the  measure  of 
damages,  move  for  a  new  trial,  and  reserve  exceptions. 

Same. — Statutory  Arbitration  Bond. — Pleading. — Complaint. — I^ecessary 
Averments. — ^An  action  on  a  statutory  arbitration  bond  can  not  be  main- 
tained until  the  award  has  been  properly  confirmed.  In  such  an  action, 
it  must  be  averred  that,  in  a  proper  proceeding  for  that  purpose,  the 
award  of  the  arbitrators  has  been  confirmed  by  the  judgment  of  the 
proper  court. 

From  the  Huntington  Circuit  Court. 
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J.  B.  Kennery  L .  P.  MiUigan  and  H.  B.  Saykr^  for 
appellaHts. 
B.  F.  IbacJi  and  W.  H.  Trammel^  for  appellees. 

BiCKNELL,€.  C. — The  appellees,  as  administrators  of  Rob- 
ert Shroyer,  brought  this  action  against  the  appellants  on  a 
statutory  arbitration  bond ;  see  2  R.  S.  1876,  p.  817.  The 
appellants,  although  pei*sonally  served  with  summons,  failed 
to  appear ;  judgment  by  default  was  rendered  against  them 
on  November  6th,  1878,  for  one  thousand  dollars  and  costs. 

On  November  9th,  1878,  the  appellants  filed  two  affida- 
vits, and  moved  thereon  that  the  default  and  judgment  be 
set  aside,  and  that  they  be  permitted  to  appear  and  file  an- 
swers to  the  complaint.  This  motion  was  taken  under  ad- 
visement by  the  coui-t ;  the  cause  was  continued  for  three 
terms  successively,  and  on  the  20th  of  June,  1879,  the  mo- 
tion was  overruled.  The  appellants  appealed  from  the  judg- 
ment. Their  bill  of  exceptions  No.  1  shows  the  motion, 
the  affidavits,  and  the  proposed  answers  to  the  complaint. 

Their  biH  of  exceptions  No.  2  shows  that,  when  the  judg- 
ment was  rendered,  the  appellees'  complaint,  after  reciting 
tiie  submission  and  the  bond,  and  the  making  of  the  award 
for  $1,701.03,  in  favor  of  Robert  Shroyer  and  against  the 
appellants,  concluded  as  follows:  **That  said  award  was 
made  a  rule  of  court  of  said  circuit  court,  and  judgment  ren- 
dered thereon  in  the  sum  of ;  they  further  say  that 

said  Bash  and  Bash  did  not  carry  out  their  agreement,  and 
did  not  abide  by  and  perform  the  award  made  as  therein 
stated ;  that  they  did  not  pay  the  said  sum  of  $1,701.03,  or 
any  part  thereof,  and  that  the  judgment  rendered  on  said 
award  is  wholly  unpaid.  Wherefore  they  demand  judgment 
in  the  sum  of  $2,000,  and  all  proper  relief." 

Said  bill  of  exceptions  No.  2  further  shows  that,  on  De- 
cember 30th,  1878,  at  the  next  term  of  the  court  after  the 
term  in  which  the  judgment  was  rendered,  and  while  the 
motion  to  set  aside  the  default  and  judgment  was  pending. 
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the  court,  over  the  objection  of  the  appellants,  who  were 
still  appearing  on  said  motion,  permitted  the  appellees  to 
amend  their  complaint,  by  filling  up  the  blank  after  the  words 
*'and  judgment  rendered  thereon  in  the  sum  of"  with  the 
words  "two  thousand  sixty-four  and  x%  dollars,"  to  which 
the  api)ellants  at  the  time  excepted.  The  appellants  assign 
the  following  errors  ; 

1st.  The  court  erred  in  overruling  the  motion  of  appel- 
lants to  set  aside  the  default  and  judgment. 

2d.  The  court  erred  in  permitting  the  appellees  to  amend 
their  con^plaint  in  the  term  of  court  next  after  judgment 
had  been  rendered  and  signed. 

3d.  The  court  erred  in  rendering  judgment  upon  a  com- 
plaint which  did  not  state  facts  sufficient  on  which  to  base  a 
judgment  or  make  a  cause  of  action. 

As  to  the  first  error  assigned,  the  motion  to  set  aside  the 
default  and  judgment  was  made  under  section  99  of  the 
practice  act,  which  authorizes  the  court  to  ''relieve  a  party 
from  a  judgment  taken  against  him,  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect."  The  ground 
of  the  motion  seems  to  have  been  "excusable  neglect."  The 
default  was  taken  and  the  judgment  was  rendered  on  No- 
vember 6th,  1878.  The  affidavit  of  appellants'  attorney  shows 
that  he  intended  to  file  answers  in  the  case,  and  had  his  an- 
swers prepared,  but  his  affidavit  makes  no  reference  to  No- 
vember 6th  ;  it  states  that,  "on  the  morning  of  the  5th  day 
of  November,  when  affiant  was  absent  for  only  a  few  min- 
utes, on  other  business,  and  at  a  time  when  affiant  did  not 
expect  any  cases  would  be  called,  as  affiant  believes  that  a 
jury  case  was  proceeding,  and  that  .he  could  with  safety 
leave  the  room  for  a  short  time ;  affiant  says  that  he  was 
ready  to  answer  said  complaint ;  that  he  expected  to  do  so 
on  the  first  call,  as  by  a  rule  of  this  court  answers  are  due 
the  morning  after  the  day  for  which  the  party  is  summoned 
to  appear,  and  was  watching  for  said  call,  but  did  not  hear 
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it  called,  and  was  infoi-med  the  next  day  that  the  cause  had 
been  culled  in  his  absence,  and  a  default  taken."  The  fore- 
going is  all  that  the  affidavit  contains  on  the  subject  of  ex- 
cusable neglect.  It  is  confined  to  what  the  attorney  expected 
to  do  on  the  dav  before  the  default  was  taken.  The  truth  of 
it  in  no  way  conflicts  with  the  proper  taking  of  the  default 
on  the  following  day ;  but  further,  the  affidavit,  instead  of 
stating  that  defendants  have  a  meritorious  defence  to  the  ' 
action,  proceeds  as  follows :  ''Affiant  says  the  plaintiff  has 
ti  good  and  meritorious  cause  of  action,  to  wit,  etc."  The 
affidavit  of  Henry  Bash,  one  of  the  appellants,  was  also  filed 
in  support  of  said  motion.  This  affidavit  states  tliat  affiant 
employed  said  attorney,  and  that  apjjellants'  answers  were 
prepared ;  that  he  is  informed  and  believes  that  said  attor- 
ney *'6ad  said  answers  ready  on  the  morning  of  the  4th  of 
November,  that  being  the  first  day  on  which  a  default  could 
be  taken,  but  that,  during  a  temporary  absence  of  said  attor- 
ney, the  case  was  called,  default  taken,  and  judgment  ren- 
dered thereon."  There  is  nothing  in  either  of  the  affidavits 
which  refers  to  the  day  on  which  the  default  was  taken,  or 
which  offers  any  excuse  for  the  absence  of  the  attorney  on 
that  day.  The  court  committed  no  error  in  overruling  the 
appellants'  motion  to  set  aside  the  default  and  judgment. 

The  second  error  assigned  raises  two  questions :  1st.  WajE^ 
it  right  to  permit  the  amendment  of  the  complaint  after  the 
close  of  the  term  at  which  judgment  was  rendered?  2d.  If 
such  amendment  was  improper,  could  the  appellants,  being 
in  default,  take  advantage  of  the  eiTor? 

It  was  held  in  Maxwell  v.  2)ay,  45  Ind.  509,  that  plead- 
ings can  not  be  amended  after  the  jury  has  retired,  or  after 
submission  of  a  cause  to  the  court.  In  Heddens  v.  Younglove^ 
Massey  (&  Co.,  46  Ind.  212,  it  appeared  by  bill  of  exceptions 
that  twenty  days  after  verdict,  and  pending  a  motion  for  a 
new  trial,  the  court  permitted  the  plaintiff  to  amend  his  com- 
plaint by  averring  a  demand  before  suit  brought,  when  with- 
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out  tbat  averment  the  complaint  was  fatally  defective;  it 
was  held  that  such  an  amendment  could  not  be  permitted 
after  the  trial,  and  this  court  said  :  '*We  can  not  regard  the 
amendment  as  constituting  a  part  of  the  complaint."  In  May 
V.  Jlie  State  Bank^  9  Ind.  233,  it  was  held  that,  after  de- 
fault, the  sum  claimed  in  the  declaration  could  not  be  in- 
creased by  amendment,  because  the  default  admits  indebted- 
ness not  exceeding  the  amount  claimed. 

It  appears,  from  these  authorities,  that  the  court  below 
erred  m  permitting  the  appellees,  after  the  close  of  the  term 
at  which  judgment  was  rendered,  to  amend  their  complaint 
by  inserting  the  amount  for  which  the  award  was  confirmed 
and  judgment  thereon  rendered.  The  appellants,  being  in 
default,  could  not  take  advantage  of  this  error  unlei^s  it  af- 
fected the  question  of  damages.  A  defaulted  defendant  can 
not  controvert  anjrthing  except  damages.  In  Briggs  v.  /Snc- 
ghan^  45  Ind.  14,  it  was  held  that  a  defaulted  defendant 
may  demand  a  trial  by  jury  ;  he  may  cross-examine  plaintiffs 
witnesses,  and  may  introduce  his  own  witnesses  in  mitiga- 
tion Qf  damages ;  he  may  ask  instructions  as  to  the  meas- 
ure of  damages ;  he  may  move  for  a  new  trial ;  he  may  reserve 
by  bill  of  exceptions  any  question  affecting  the  damages ; 
but  he  can  not  introduce  a  substantive  defence,  although  he 
may  show  that  plaintiff  is  entitled  to  nominal  damages  only. 
The  amendment  in  this  case  had  a  direct  bearinsr  on  the 
question  of  damages.  It  was  held,  in  Shroyer  v.  Bashj  57 
Ind.  349,  that,  in  an  action  on  a  statutory  arbitration  bond, 
the  measure  of  damages  is  the  judgment  of  the  proper  court 
on  the  award,  with  interest  and  costs,  not  exceeding  the 
amount  of  the  bond.  Where  such  a  judgment  is  rendered 
for  one  cent,  or  without  specifying  any  amount,  only  nomi- 
nal damages  can  be  recovered.  The  appellants,  therefore, 
had  a  right  to  raise  this  question  by  bill  of  exceptions,  and 
the  amendment  now  under  consideration  can  not  be  regarded 
as  a  part  of  the  appellees'  complaint./ 
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The  third  error  assigned  Is,  substantially,  that  the  com- 
plaint did  not  state  facts,  sufficient  to  constitute  a  cause  of 
action.  In  Indiana,  a  statutory  award  is  regarded  as  im- 
perfect and  incomplete  until  confirmed  by  the  proper  court, 
in  a  proper  proceeding.  An  action  can  not  be  maintained  on 
a  statutory  arbitration  bond  until  the  award  has  been  prop- 
erly confirmed.  Shroyer  v.  Ba^h,  57  Ind.  349.  In  such  an 
action  it  must  be  averred  that,  in  a  proper  proceeding  for 
that  purpose,  the  award  of  the  arbitrators  has  been  con- 
fitrmed  by  the  judgment  of  the  proper  court.  Shroyer  v. 
Sash^  sij^ra  ;  Healy  v.  Isaacs^  73  Ind.  226.  It  follows,  from 
these  decisions,  that  the  complaint  in  the  case  at  bar  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  judg- 
ment of  the  court  below  ought  to  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  conformity  with  this 

opinion. 

Per  Cukiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellees, and  this  cause  is  remanded  for  further  proceedings, 
in  accordance  with  said  opinion. 


#•» 
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TsEBTAas,^  Service  of  Wnt  of  Po$8e89Um.'-Fleadlng.'^C<mplai^^  ,j75    jgi 

gtoer.—Beply.'^  Departure. — Practice.— Where  a  complaint  contains  facts  — 1 

constituting  a  cause  of  action  against  defendants  for  trespass  in  remov- 
ing plaintiff^s  goods  from  his  dweUing-house.  and  two  of  the  defendants 
answer  in  justification  under  a  writ  of  possession,  a  reply  seeking  to 
bold  them  responsible  and  recover  damages  for  issuing  the  writ,  but 
not  showing  that  they  had  anything  to  do  with  issuing  it,  or  with  the 
trespass,  etc.,  is  a  departure,  and  is  insufficient  on  demurrer.  In  8«ch 
reply,  the  plaintiff  could  not  controvert  his  landlord's  title. 


_    J 
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Same. — Practice. —  Instructions.— Exemplary  and  Nominal  Damages. —In 

such  an  action  an  instruction,  that  "'If  the  plaintiff  has  sustained  no 

injury  by  reason  of  the  alleged  trespass,  still  he  is  entitled  to  a  verdict 

for  nominal  damages,^'  assumed  ihui  a  trespass  had  been  committed, 

,  and  was  erroneous. 

Same. — Compensatory  Damages. — Measure  of  Recovery. — In  such  action, 
an  instruction,  that  "The  amount  of  damages  that  the  plaintiff  is  enti- 
tled to  recover  is  not  fixed  by  law,  but  left  to  your  sound  judgment  and 
discretion,"  was  erroneous.  In  an  action  for  trespass  where  only  com- 
pensatory damages  can  be  allowed,  the  measure  of  recovery  is  limited 
to  the  amount  of  the  damages  done  or  the  injury  inflicted. 

Same. — Justification  under  Writ. — Facts  Assumed  as  Proved. — Actual  Dam- 
age.— On  trial  of  such  an  action,  it  was  error  to  instruct  the  jury  that 
the  judgment  and  writ  of  possession  did  not  justify  the  acts  complained 
of,  and  that  when  they  had  assessed  the  injury  to  plaintiff  they  should 
go  no  further  to  visit  defendants  with  exemplary  damages.  It  was 
error  to  assume  that  a  trespass  had  been  committed,  and  that  plaintiff 
had  sustained  injury. 

Same. — Instructions  Eef used.— Objections  to  Evidence. —  Supreme  Court.— 
Practice. — Instructions  applicable  to  the  evidence  and  stating  the  law 
correctly  should  be  given,  as  requested  by  the  defendants ;  but  where 
the  plaintiff,  as  appeUpe,  has  not  appeared  and  furnished  aid  in  sap- 
port  of  his  judgment,  and  sulBcient  errors  have  been  made  manifest 
upon  the  record  to  require  a  reversal,  the  Supreme  Court  will  not  recite 
all  the  instructions  improperly  refused,  or  undertake,  at  appellant's 
request,  to  decide  all  the  questions  presented  as  to  instractions  aiiJ 
objections  to  evidence. 

From  the  Henry  Circuit  Court. 

W,  B.  Hough  and  W.  March ^  for  appellants. 

Franklin,  C.  —This  is  an  action  of  trespass,  brought  by 
Davis  against  Steele,  Bamett,  Thomas,  Offutt  and  Rari- 
den.  The  suit  was  commenced  in  the  Hancock  Circuit  Court 
in  October,  1867.  The  venue  was  changed  to  Wayne  county 
in  1868,  transferred  back  to  Hancock  in  1869,  changed 
again  to  Delaware  county  in  1869,  and  again  changed  to 
Henry  county  in  1874,  and  finally  tried  in  the  Henry  Qreuit 
Court  iu  1876.  The  sei-vices  of  six  or  eight  circuit  judges, 
a  number  of  common  pleas  judges,  and  several  members  of 
the  bar,  from  time  to  time,  have  been  brought  into  requisi- 
tion to  settle  the  various  questions  in  the  court  below. 
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The  plaintiff,  in  his  complaint,  charged  the  defefidairt^ 
with  having  forcibly  and  unlawfully  entered  his  premises  wui 
dwelling-house,  and  removed  a  portion  of  his  personal  good^. 

The  defendants  answered  by  a  denial  ojod  two  special  par- 
agraphs in  justification,  in  whicfh  they  alleged  that  Steele 
had  obtained  before  Bamett,  as  a  justice  of  the  peace,  a 
judgment  for  the  possession  of  the  premises;  a  writ  of 
possession  was  issued ;  that  Thomas,  as  special  ooneitable, 
had  said  writ,  and  called  to  his  assistance,  in  the  service 
thereof,  Qffutt  and  Bariden ;  that  the  alleged  trespass  was 
committed  in  the  attempted  service  of  said  writ,  a&d  that 
no  unnecessary  damage  or  injury  was  committed  in  said  at* 
tempt,  nor  any  harm  or  wrong  done  to  the  plaintiff. 

The  plaintiff  replied  by  a  denial  and  a  special  paragrafAu 
Separate  demurrers  of  Steele  and  Baraett  were  filed  to  the 
special  paragraph,  and  overruled.  This  paragraph  ocrly  afh> 
plied  to  Steele  and  Bamett. 

Trial  by  jury ;  finding  for  plaintiff.  Motion  lor  ^  ntm 
trial  overruled,  and  judgment  for  i^ntiff. 

The  errors  complained  of  ore  the  overruling  of  the  de- 
murrer to  the  seeond  paragraph  of  the  reply,  aD4  Idie  over- 
ruling of  the  motion  for  a  new  trial. 

Off utt  died  before  the  cause  was  tried,  and  there  was  a 
dismissal  as  to  Offutt  and  Bariden.  Under  the  directiona 
of  the  court,  the  jury  found  a  verdict  for  Bamett ;  and  that 
leaves  Steele  and  Thomas  to  prosecute  this  appeal. 

The  second  paragn4;)h  of  the  reply  is  too  long  to  copy  ia 
thie  opinion  ;  the  substance  of  it  is  as  follows : 

That,  as  to  Steele  and  Bamett,  the  premises  v^poa  which 
the  trespasses  were  alleged  to  have  been  committed  were 
the  property  of  the  plaintiff,  and  that  he  was  in  the  righl>> 
ful  possession  thereof;  that,  by  fraud,  folsehood  and  do-r 
ceit,  said  Steele  had  obtained  a  deed  for  the  same ;  that 
there  was  then  pending  in  the  Hancock  Cirouit  Couilt  a  suit 
VoiL.  75.t-J:3 
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by  plaintiff  against  Steele,  to  set  aside  said  deed,  and  quiet 
his  title  to  the  land,  which  facts  were  well  known  by  Steele 
and  Barnett ;  that  he  admitted  the  suitpf  Steele  against  him 
before  Barnett,  and  the  judgment  for  possession,  but  al- 
leged that  the  trial  was  had  on  the  2d  day  of  October,  1867 ; 
that  he  had  then  informed  Barnett  that,  if  the  case  was  de» 
cided  against  him,  he  wanted  to  appeal  it  to  the  circuit  court ; 
that  Barnett  informed  him  that  he  would  take  the  case  un- 
der advisement  until  the  next  day ;  that  he  then  gave  notice 
to  Barnett  and  Steele  that,  if  this  ca&e  was  decided  against 
him ,  he  intended  to  appeal  it ;  that  he  returned  next  morn* 
ing  at  6 :30  o'clock  a.  m.,  but  was  unable  to  find  Baruett, 
by  searching,  for  him,  until  about  9  o'clock  ▲•  ic.,  when  he 
was  informed  by  Barnett  that  the  case  was  decided  against 
him,  and  that  a  writ  for  possession  had  been  issued,  and 
that  Steele,  with  a  deputy  constable  and  posse  was  then  gone 
to  turn  him  out  of  possession ;  that  plaintiff  then  filed  his 
appeal  bond  ;  that  the  promises  of  said  Steele  and  Barnett 
were  false  and  fraudulent,  and  made  for  the  fraudulent  pur- 
pose of  getting  said  plaintiff  turned  out  of  possession,  before 
fae  could  perfect  his  appeal ;  that  the  wnt  for  possession  was 
void  ;  that  the  several  grievances  mentioned  in  his  complaint 
were  committed,  and  that  said  paragraphs  of  said  answer  do 
not  constitute  a  bar  to  said  plaintifTs  right  to  recover. 

This  reply  was  filed  to  answers  setting  up  as  a  justifica- 
tion the  writ  for  possession  issued  upon  a  judgment  rendered 
in  an  action  brought  by  Steele  against  Davis,  upon  a  lease 
executed  by  Davis  to  Steele  for  the  premises  in  controversy, 
in  1863,  as  the  tenant  of  Steele.  Davis  could  not  be  per- 
mitted to  controvert  the  title  of  his  landlord  in  this  way. 
He  attempted  to  set  up  the  same  defence  before  the  justice 
of 'the  peace  in  the  action  on  the  lease,  but  before  the  trial 
the  record  shows  that  he  abandoned  this  defence,  and  wen( 
to  trial  upon  the  general  issue.  This  lease  has  been  inci^ 
dentally  passed  upon  by  this  court  in  the  case  of  JSteek  v. 
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Maarey  54  lud.  52;  and,  according  to  the  opinion  in  that 
case,  this  reply  falls  far  short  of  a  sufficient  attack  upon  the 
lease.  The  reply  does  not  show  that  Steele  or  Bamett  had 
anything  to  do  with  the  commission  of  the  alleged  trespass ; 
and  to  attempt,  in  the  reply,  to  hold  them  responsible  and 
recover  damages  for  issuing  the  writ  of  possession,  would 
be  a  departure  from  the  complaint. 

There  is  nothing  in  the  reply  showing  that  Steele  was  pres- 
ent the  next  day,  or  had  anything  to  do  with  the  issuing  of 
the  writ,  and  it  does  not  controvert  the  fact  as  to  whether 
the  writ  had  been  issued  the  next  day  in  pursuance  of  what 
Bamett  had  told  as  to  when  the  case  would  be  decided.  It 
was  entirely  deficient  as  a  reply  to  defendant's  answer^ ;  and 
the  demurrers  should  have  been  sustained  to  it. 

In  the  motion  for  a  new  trial,  appellant's  counsel  filed 
sixty-two  reasons  therefor,  the  last  of  which  embraces 
twenty-six  instructions,  asked  by  defendants,  and  refused  by 
the  court;  other  reasons  embrace  the  instructions  given. 
The  following  instruction  was  asked  by  plaintiff,  given  by 
the  court,  and  excepted  to  by  defendants ; 

**If  you  find  for  the  plaintiff,  you  will  then  determine  the 
amount  of  his  damages.  The  amount  of  damages  that  the 
plaintiff  is  entitled  to  recover  is  not  fixed  by  law,  but  left  to 
yoar  sound  judgment  and  discretion.  And,  in  determining 
the  amount  of  damages,  you  ipust  take  into  consideration  all 
the  circumstances  under  which  the  trespass  was  committed. 
And  if  the  evidence  shows  that  malice,  insult  or  delibemte 
oppression  was  exercised  by  the  defendants  toward  the  i^lain*' 
tiff  in  the  commission  of  the  acts  complained  of,  then  you 
may  award,  in  addition  to  the  actual  loss  sustained  by  plain- 
tiff, such  exemplary  damages  in  addition,  as  shall  tend  to 
prevent  a  repetition  of  such  injury."  To  which  the  court 
added.  *^If  the  plaintiff  has  sustained  no  injury  by  reason 
of  the  alleged  trespass,  still  he  is  entitled  to  a  verdict  for 
nominal*  damages . " 
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This  instruction  assumes  that  a  trespass  was  committed^ 
and  the  jury  is  told  that  they  must  find  for  the  plaintiff 
nominal  damages,  although  he  had  sustained  no  injury.  This 
was  wrong.  The  clause  in  relation  to  the  amount  of  damages 
we  also  think  erroneous.  In  the  action  for  trespass,  where 
only  compensatory  damages  can  be  allowed,  the  amount  is 
as  much  fixed  by  law  as  is  the  amount  in  an  action  on  con- 
tract for  services  rendered  or  goods  sold  and  delivered,  where 
no  price  is  agreed  upon,  and  the  measure  of  recovery  is  as 
strictly  limited  to  the  amount  of  the  damage  done  or  the  in- 
jury inflicted.  If  the  instruction,  so  far  as  this  clause  is  con- 
cerned, had  only  applied  to  the  punitive  damages  that  might 
have  been  added,  this  might  have  been  correct,  but  it  is  not 
correct  when  applied  to  compensatory  damages. 

The  following  was  the  third  instruction  given  :  <*In  addi- 
tion to  the  general  denial,  the  defendants  answer  thkt  what- 
ever acts  were  done  by  them,  complained  of  in  the  com- 
plaint, were  done  under  and  by  virtue  of  a  writ  of  possession, 
issued  by  Barnett,  a  justice  of  the  pe^ce,  to  said  Thofnas, 
special  constable,  upon  a  judgment  duly  rendered  by  said 
justice  in  an  action  of  John  Steele  againj^t  said  David  F. 
Davis,  and  that,  in  the  execution  of  said  writ,  the  defend- 
ants did  no  more  violence  nor  injury  than  Was  necessiity  to 
the  execution  of  said  writ.  The  judgment  and  writ  have 
been  read  to  you  in  evidence.  As  to  whether  they  justify 
the  acts  complained  of,  is  not  for  the  jury  to  say,  but  is  a 
question  of  law  for  the  court  to  determine;  and  I  say  to 
you,  that  they  did  tiot  justify  the  acts  complained  of  by  the 
plaintiff  as  the  alleged  trespass.  If  John  Steele,  in  good 
faith,  believing  himself  to  be  entitled  to  the  possession  of 
the  farm  upon  which  Davis  resided,  brought  suit  before 
Esquire  Barnett,  against  Davis,  to  recover  the  po^es£(ion  of 
said  farm,  and  obtained  the  judgment  given  in  evidence,  and 
the  defendant  Thomas,  in  good  fliith,  believihg  thilt  be  Was 
executing  legal  process,  received  the  writ  it  evidence,  and 
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be  and  Steele  did  whatever  it  is  proven  they  did  do  of  the 
acts  complained  of,  under  and  by  virtue  of  said  writ,  in 
good  faith  believing  they  were  following  the  law,  then  they 
should  not  be  visited  with  exemplary  damages ;  but,  after 
you  have  assesssd  the  injury  to  Davis,  by  reason  of  the  de- 
fendants entering  his  premises  and  removing  his  goods,  you 
should  go  no  further,"  etc. 

We  think  this  instruction  was  based  upon  a  wrong  theory 
of  the  case ;  that  the  conclusion  therein  does  not  correctly 
follow  the  premises  in  either  of  the  clauses  of  the  instruc- 
tion. In  the  first  clause,  that  the  writ  did  not  justify  the 
acts  done  under  and  by  virtue  x>t  it,  was  erroneous ;  and  in 
the  second  clause,  that  they  should  go  no  further  after  as- 
sessing Davis.'  injury,  wa^  assuming  that  a  trespass  had  been 
committed,  that  Davis  had  sustained  injury ^  and  that  the 
jury  should  assess  such  damages  anyhpw,  which  was  wrong. 
Dengmore  v.  The  State j  67  Ind.  306. 

Among  the  instructions  asked  hy  the  defendants,  and  re- 
fused by  the  court,  are  the  following  : 

**7.  If  the  jury  further  believes,  from  the  evidence,  that 
the  defendant  Steele  did  no  other  acts  in  connection  with 
the  trespass  charged  in  the  complaint,  except  to  bring  an 
action  before  a  justice  of  the  peace  for  the  possession  of  the 
tract  of  land  on  which  the  house  described  in  the  complaint 
is  situated,  as  landlord,  against  David  F.  Davis,  as  his  ten- 
ant, and  prosecute  the  action  to  judgment,  procure  a  wrjt 
of  possession  to  be  ia3ued  thereon,  and  placed  in  the  hands 
of  a  special  constable  for  service,  and  to  be  present  in  the 
public  highway,  ready  to  receive  the  possession  when  it 
«hpuld  be  given  to  him  by  the  constable,  he  can  not  be 
m^de  liable  in  this  action. 

*Q1.  If  the  jury  believe,  from  the  evidence,  that  one  of 
the  defendants,  George  Barnett,  a  justice  of  the  peace,  of 
Haaoock  county,  Indiana,  in  an  action  pending  before  him 
between  the  plaintiff,  Davis,  and  the  defendant  Steele,  hav- 
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ing  jurisdiction  of  the  action  and  the  parties,  rendered  judg- 
ment against  Davis  and  in  favor  of  Steele,  giving  possession 
of  the  premises  described  in  the  complaint  to  Steele,  and 
issued  a  writ  thereon,  regular  upon  its  face,  directed  to  the 
defendant,  Thomas  by  name,  a^  special  constable,  command- 
ing him  to  deliver  said  premises  to  said  Steele,  by  removing 
Davis  therefrom ;  that  said  justice  appointed  said  Thomas 
as  such  constable,  and  noted  said  appointment  upon  his 
docket ;  that  said  Thomas  called  to  his  assistance  in  the  ser- 
vice of  said  writ  the  defendants  Offutt  and  Rariden ;  and 
if  the  jury  further  believe,  from  the  evidence,  that  all  the 
trespasses  complained  of  in  this  action  were  committed  by 
said  defendants  Thomas,  Offutt  and  Eariden,  in  the  execa- 
tion  of  said  writ,  and  they  used  or  did  in  the  execution  of 
said  writ  no  more  or  greater  violence  or  harm  than  was  nec- 
essary for  a  proper  execution  of  the  writ,  said  defendants 
are  not  liable  in  this  action,  and  the  jury  should  find  for  the 
defendant  Thomas." 

These  two  instructions,  we  think,  stated  the  law  coiTectly, 
were  applicable  to  the  evidence,  and  should  have  been  given 
to  the  jury. 

There  were  other  instructions  asked  and  refused,  that  per- 
haps ought  to  have  been  given,  but  we  deem  it  unnecessary 
to  extend  this  opinion  by  copying  them. 

Counsel  for  appellant  have  especially  requested  this  court 
to  decide  all  the  questions  presented  in  the  record. 

As  appellee's  counsel  seemed  to  have  exhausted  all  their 
energies  and  resources  in  this  case  before  it  reached  this 
court,  and  have  not  entered  an  appearance  here  or  furnished 
us  with  any  information  or  assistance  on  their  side,  we  are 
unwilling  to  undertake  the  herculean  task  of  deciding  all  the 
questions  mised  in  the  record  by  appellant's  counsel,  or  in 
this  opinion  to  write  a  book  on  evidence  by  discussing  the 
fifty-eight  objections  made  to  the  admissibility  of  testimony 
in  the  trial  of  the  cause. 
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We  have  pointed  out  sufficient  errors  to  reverse  the  judg- 
ment, and  in  all  subsequent  proceedings  counsel  can  examine 
the  text-books  for  authority  upon  the  questions  as  they  arise. 

Per  Cubiam. — It  is,  therefore,  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in 
all  things  reversed,  at  costs  of  appellee  ;  and  that  the  cause 
be  remanded  to  the  court  below,  with  instructions  to  grant 
the  defendants  a  new  trial,  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  appellee's  reply,  and  for  further 
proceedii%s  in  accordance  with  this  opinion. 


»•• 
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Pi£RGE  V.  The  State.'* 

CsmnrAL  Law. — Indictment. — Malice, — Assault  and  Battery  with  Intent 
to  Murder, — ^Where,  in  an  indictment  for  an  assault  and  batteiy  with 
intent  to  commit  murder,  there  is  a  defect  in  the  spelling  and  in  the 
construction  of  the  word  formed  by  the  letters  and  characters  proba- 
bly intended  for  the  word  < 'malice,^'  and  it  is  evident  that  such  word 
represents  and  stands  for  the  word  ''malice,*-  wherever  it  occurs  in  the 
hidictment,  it  ou^ht  to  l>e  so  read  and  constrqed. 

8am£. — Voluntary  Manslaughter. —  Where  such  offence  is  not  charged  to 
have  been  committed  with  malice,  (he  indictment  may  still  be  sufficient, 
on  motion  to  quash,  as  a  charge  for  an  assault  and  battery  with  intent 
to  commit  voluntary  manslaughter. 

Sams. —  Verdict, — Judgment. — ^Where,  upon  the  trial  of  such  indictment, 
the  defendant  was  found  '^guilty  as  charged  in  the  indictment,'*  the 
indictment  is  sufficient  to  sustain  both  the  verdict  and  judgment, 
whether  considered  as  charging  an  intent  to  commit  murder,  or  only 
am  intent  to  commit  voluntary  manslaughter. 

Saiie. — Practice. — BUI  of  Exceptions. — Supreme  Court. — ^Where  a  bill  of 
exceptions  containing  the  evidence  is  not  filed  within  the  time  given 
therefor  by  the  ti*ial  court,  it  is  not  proi>erly  in  the  record,  and  will  not 
be  considered  by  the  Supreme  Court. 

From  the  Bandolph  Circuit  Court. 
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8.  Colgrove  and  D.  M.  Bradbury^  for  appellant. 
i>.  P.  Baldwin^  Attorney  General,  J.  E.  MeUeit^  Pros- 
ecuting Attorney,  and  J  W.  Newton^  for  the  State. 

NiBLACK,  J. — ^The  indictment  in  this  case,  as  it  19  copied 
into  the  record,  charged  Charles  Pierce,  the  appellant,  with 
having  unlawfully,  feloniously,  wilfully,  purposely,  and  with 
premeditated  malice,  made  an  assault  on  one  Samuel  C. 
Eugle,  and  having,  in  like  manner,  beat,  bruised,  and 
wounded  the  said  Engle,  by  shooting  him  with  a  pistol,  with 
intent  to  kill  and  murder  him,  the  said  Engle.  A  motion 
to  quash  the  indictment  was  overruled.  A  jury  returned  a 
verdict  of  guilty  as  charged,  fixing  the  punishment  at  a  fiao 
of  twenty-five  dollars  and  imprisonment  in  the  State's  prison 
for  the  term  of  two  years.  After  denying  a  motion  for  a 
new  trial,  the  court  rendered  judgment  against  the  appellant 
upon  the  verdict. 

Error  is  assigned  upon  the  overruling  of  the  motion  to 
quash  the  indictment,  and  upon  the  refusal  of  the  court  to 
grant  a  new  trial. 

The  objection  to  the  indictment  is  that  the  letters  and 
<;haracter8  used  to  form  the  word  probably  intended  to  be 
known  as,  and  to  stand  for,  ^^maiice,"  do  not  spell  and  con- 
stitute the  word  ^^malice,"  and  that  in  consequence  the  in- 
dictment does  not  contain  a  good  charge  of  an  intention  to 
commit  murder  in  any  degree. 

To  obviate  any  question  which  might  anse  upon  au  at- 
tempted fac  rimile  of  the  letters  and  characters  used  as 
above,  the  original  indictment  has,  by  agreement  of  parties, 
been  placed  before  us,  and  substituted  for  the  copy  in  the 
record.  While  there  is  a  defect  in  the  spelling,  and  in  the 
constixiction,  of  the  word  formed  by  the  letters  and  charac- 
ters above  referred  to,  that  word  evidently  represents,  and 
stands  for,  the  word  **malice,"  wherever  it  occurs  in  the 
indictment,  and  ought  to  be  so  read  and  construed.     This 
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construction  is  made  obvious  by  the  relations  of  this  word 
to  the  accompanying  words  and  phrases  in  the  indictment. 

But,  conceding  the  appellant's  claim,  that  the  offence  is  not 
charged  to  have  been  committed  with  **malice,"  the  indict^ 
ment  is  still  sufBcient  as  a  charge  for  an  assault  and  battery 
with  intent  to  commit  voluntary  manslaughter.  The  State 
T.  TJirockmortoriy  53  Ind.  384.  As  the  indictment  well 
charged  an  indictable  offence,  the  motion  to  quash  it  was 
correctly  overruled. 

In  support  of  the  error  assigned  upon  the  overruling  of 
the  motion  for  a  new  trial,  the  appellant  endeavors  to  raise  • 
several  questions  upon  the  evidence.     The  evidence,  how- 
ever, is  not  properly  in  the  record. 

Judgment  was  rendered  upon  the  verdict  oh  the  1.4th  day 
of  December,  1880,  and  fifty  days'  time  from  that  day  was 
given  to  the  appellant  in  which  to  prepare  and  file  a  bill  of 
exceptions.  The  bill  of  exceptions,  copied  into  the  record, 
was  not  filed  until  the  5th  day  of  Februaty,  1881,  which 
was  more  than  fifty  days  from  the  date  of  the  judgment. 
In  legal  contemplation,  therefore,  the  evidence  is  not  before 
us,  and  no  question  is  presented  here  upon  it. 

The  appellant  was  found  guilty  as  charged  in  the  indict^ 
ment;  consequently,  whether  considered  as  charging  an  in- 
tent to  commit  murder  or  only  an  intent  to  commit  volun- 
tary manslaughter,  the  indictment  was  sufBcient  to  sustain 
both  the  verdict  and  the  judgment.  No  cause  has  been 
shown  for  a  reversal  of  the  judgment. 

The  judgment  Is  affirmed,  with  costs. 


*-'■. 


^2  SUPREME  COURT  OF  INDIANA, 

Hackleman  et  ah  v.  Goodman. 
No.  7»84. 

Hackleman  et  al.  v.  Goodman. 

Chattel  Mortgage. — Release  of  Equity  of  Bedemption,^-A  mortgagor 
may  release  his  equity  of  redemption  to  the  mortgagee  at  any  time 
after  the  original  transaction;  but  such  release  will  be  closely  scm- 
tinized  by  the  courts,  and  the  fairness  of  the  transaction,  and  the  value 
received  by  the  mortgagor,  must  be  shown  by  clear  and  satisfactory 
evidence. 

Same. — Possession  of  Mortgagee  not  Absolute, — Equity  of  Redemption  Ifaf 
be  Sold. — A  mortgagee  takes  his  mortgage  subject  to  the  provisions  of 
the  statute,  that  the  equity  of  redemption  in  goods  and  chattels  may  be 
levied  upon  and  sold  on  execution,  and,  as  long  as  the  equity  exists,  liis 
possession  is  subject  to  this  right  in  favor  of  creditors  of  the  mortgagor. 

Same. — He  who  takes  a  chattel  mortgage  impliedly  assents  to  the  tem- 
porary interruption  of  his  possession,  for  the  purpose  of  disposing  of 
the  equity  of  redemption. 

Same. — Evidence^  Insufficiency  of  to  Sustain  Finding.— When  a  mortgagor 
of  growing  wheat,  upon  Its  ripening  ior  harvest,  was  employed  by  the 
mortgagee  to  cut  the  wheat  and  put  it  in  stack,  and  did  so,  but  no  price 
was  fixed  upon  the  wheat  nor  allowance  made  for  the  price  of  his  labor, 
and  no  part  of  the  debt  was  extinguished,  and  while  in  the  stack  the 
wheat  was  levied  on  by  the  sheriff,  by  virtue  of  executions  isstied  on 
jnd^^ments  against  the  mortgagor,  the  evidence  fails  to  sustain  the  find- 
ings that  the  equity  of  redemption  had  been  extinguished,  and  that  the 
sherifTs  possession  and  sale  were  not  lawful. 

From  the  Fayette  Circuit  Court. 

C.  Merrill  and  R.  Conner^  for  appellants. 
T.  M.  Little  and  J.  I.  Little^  for  appellee. 

MoRRiSy  C. — This  action  was  brought  to  recover  the  pos- 
session of  one-half  of  thirty-two  acres  of  wheat,  in  rick  on 
the  Petty  farm,  in  Fayette  county. 

The  appellants  answered  the  complaint  by  a  general  de- 
nial. The  cause  was  submitted  to  the  court.  Finding  for 
the  appellee.  The  appellants  moved  for  a  new  trial  on  the 
ground  that  the  finding  of  the  court  was  contrary  to  the  evi- 
dence. The  motion  was  overruled.  The  evidence  is  made 
part  of  the  record  by  a  bill  of  exceptions. 

The  error  assigned  is,  that  the  court  erred  in  overruling 
the  appellants'  motion  for  a  new  trial. 
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It  appears,  from  the  evidence,  that  on  the  6th  day  of  De- 
cember, 1877,  one  Simon  Ostheimer,  who  was  the  owner  of 
the  wheat  in  controversy,  then  growing  upon  the  ground^ 
executed  a  chattel  mortgage  on  the  same,  conveying  it  to 
the  appellee  to  secure  the  payment  of  two  notes,  one  dated 
January  Ist,  1876,  calling  for  $264.75,  due  one  day  from 
date ;  the  other  dated  January  1st,  1877,  calling  for  $138, 
and  due  two  years  from  date,  both  executed  by  Ostheimer, 
and  payable  to  the  appellee.  In  January,  1878,  Ostheimei 
told  the  appellee,  when  asked  to  pay  the  notes,  that  he  had 
no  money,  and  would  have  to  turn  over  to  appellee  the  wheat. 
The  appellee  agreed  to  take  the  wheat,  sell  it,  and  apply  the 
proceeds  upon  the  notes  and  mortgage.  In  July,  1878, 
Ostheimer  again  saw  the  appellee,  told  him  the  wheat  was 
getting  ripe ;  asked  him  if  he  would  cut  it.  The  appellee 
told  him  that  he  had  no  time  to  cut  the  wheat ;  that  he, 
Ostheimer,  should  cut  it  and  put  it  in  rick,  and  he  would 
allow  him  on  account  what  his  labor  was  worth.  Ostheimer 
agreed  to  this,  cut  the  wheat,  and  put  it  in  stack.  There  was 
no  price  put  upon  the  wheat,  nor  is  it  shown  that  the  appel- 
lee ever  had  any  settlement  with  Ostheimer  by  which  the 
price  of  his  labor,  in  caring  for  the  wheat,  was  fixed. 

It  was  admitted  that  the  appellant  and  his  partner,  Thomas, 
had  obtained  a  judgment  in  the  Fayette  Circuit  Court,  on  the 
Ist  day  of  January,  1878,  against  said  Ostheimer  for  $504 ; 
that  an  execution,  in  due  form,  was  issued  on  this  judgment, 
directed  to  the  appellant  Ball,  as  sheriff  of  Fayette  county, 
who,  on  the  20th  day  of  August,  1878,  levied  the  same  on 
the  wheat  in  controversy,  then  in  stack  on  the  Petty  farm  ; 
that  he  duly  advertised  the  wheat  for  sale,  and  on  the  2d 
day  of  September,  1878,  by  virtue  of  said  execution,  sold 
the  same  to  appellants  Hackleman  and  Thomas  for  $145.  It 
appears,  from  the  evidence,  that  the  appellee  attended  the 
sale,  and  gave  due  notice  of  his  claim  to  the  purchasers.  He 
also  says  that  he  demanded  the  possession  of  the  wheat  be- 
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fore  commencing  this  suit.  Smith,  the  attorney  of  the  ap- 
pellee, attended  the  sale,  and  told  those  present  that  whoever 
purchased  the  wheat  would  buy  it  subject  to  the  appellee's 
mortgage.  About  a  month  after  the  sale,  the  appellants, 
Hackleman  and  Thomas,  threshed  and  sold  the  wheat.  After 
paying  for  the  threshing,  there  was  about  250  bushels,  worth 
eighty-five  cents  per  bushel.  The  mortgage  was  duly  re- 
corded in  Fayette  county  within  the  time  required  by  law. 

The  question  involved  in  this  case,  as  presented  upon  the 
evidence,  is,  had  Ostheimer,  at  the  time  the  levy  was  made, 
August  the  20th,  1878,  an  equity  of  redemption  in  the  wheat 
in  controversy?  If  he  had,  then  the  levy  upon  the  wheat 
was  lawful,  ajid  the  sheriff's  possession  of  it  at  the  time  of 
the  comu^encement  of  this  suit,  August  the  28th,  1878,  was 
not  unlawful.  Olds  v.  Andrews^  66  Ind.  147 ;  Mobiey  v. 
LeltSi  61  Ind.  11 ;  Sidener  v.  Bible,  43  Ind.  230 ;  Landers 
v.  George^  49  Ind.  309.  The  statute  provides  that  the  mort- 
gagor's equity  of  redeaiption  in  goods  aud  chattels  may  be 
levied  upon  .^nd  sold  on  execution.  The  mortgagee  takes  his* 
mortgage  subject  to  this  provision  of  the  statute,  and  as  long 
as  this  equity  exists,  though  he  may  have  possession  of  the 
goods,  his  possession  is  subject  to  this  right  in  favor  of  the 
creditors  of  the  mortgagor,  and  his  possession  may  he  tem- 
porarily interrupted  for  the  purpose  of  disposing  of  the 
equity  of  redemption.  He  who  takes  a  chattel  mortgage, 
impliedly  nssents  to  such  interruption  of  his  possession.  In 
the  case  of  Sparks  v.  Compton^  70  Ind.  393,  the  sheriff  had, 
by  sec.  469,  2  S.  S.  1876,  p.  218,  the  right  to  the  possession 
of  the  mortgaged  chattels,  as  against  the  mortgagee,  for  the 
purpose  of  levy  and  sale.  Herman  says,  <' where  the  mort- 
gagor, in  accordance  with  the  terms  of  the  instrument,  de- 
livers possession  of  the  property  to  the  mortgagee  after 
breach  of  condition,  it  will  not  vest  the  absolute  owiuership 
in  the  mortgagee  or  free  it  from  the  mortgagor's  right  of 
redemption,  and  therefore  until  the  mortgagee,  hy  legal 
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irartice  and  sale  of  the  goods,  or  by  a  judicial  foreclosure  and 
sale  of  them,  cuts  off  the  equity  of  redemption,  it  is  liable 
to  seizure  and  sale  by  the  ci-editors  of  the  mortgagor.'* 
Herman  Chattel  Mortgages,  461. 

It  is  insisted  by  the  appellee  that  Ostheimer's  equity  of 
redemption  had  been  extinguished  ;  that  his  statements  that 
he  could  not  pay,  that  he  would  have  tx)  turn  over  the  wheat 
to  the  appellee,  that  the  latter  should  take  it,  sell  it,  and 
apply  the  proceeds  upon  the  debt,  amounted  to  a  release  of 
the  equity  of  redemption. 

"A  mortgagor,"  says  Herman,  p.  44,  **may  release  hi& 
equity  of  redemption  to  the  jnortgagee  at  any  time  subse^ 
quenrt  to  the  original  transaction.  Such  releases  will  be  closely 
scrutinized  by  courts ;  the  fairness  of  the  transaction,  and 
the  value  received  by  the  mortgagor,  must  be  shown  by  clear 
imd  satisfactory  evidence."  In  the  case  of  Hclridge  v.  Oil- 
lespiej  2  Johns.  Ch.  30,  the  Chancellor  says :  ^'The  general 
principle  is,  'once  a  mortgage,  always  a  mortgage ;'  and 
though,  no  doubt,  the  equity  of  redemption  may  be  released 
upon  fair  terms,  yet  the  fairness  and  value  must  distinctly 
appear." 

No  price  was  agreed  upon  ;  no  part  of  the  debt  was  ex- 
tinguished. The  mortgage  and  its  breach  entitled  the  ap^ 
peilee  to  the  possession  of  the  wheat,  and  gave  him  the  right 
to  sell.  The  statements  made  to  the  appellee  by  Ostheimer, 
that  he  must  turn  over  the  wheat,  that  the  appellee  should 
sell  it  and  apply  the  proceeds  upon  the  debt,  gave  him  no 
additional  right,,  and,  until  such  sale  should  be  made,  the 
right  of  redemption  continued.  The  arrangement  was  simply 
an  assent,  on  the  part  of  Ostheimer,  to  the  assertion  and  ex- 
ercise by  the  appellee  of  his  rights  as  mortgagee.  And  this 
view  is  strengthened  by  the  subsequent  conversation  between 
the  parties.  Ostheimer  tells  the  appellee  that  the  wheat  is 
ripening,  and  asks  him  if  he  intends  to  cut  it.  The  appellee 
replied  that  he  had  no  time  to  do  so ;  that  Ostheimer  should 
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•cut  ity  and  he  would  credit  him  for  his  labor.  This  conver- 
sation tends  very  strongly  to  show  that  Ostheimer  was,  in  his 
judgment  and  in  that  of  the  appellee,  still  interested  in  the 
wheat.  It  was  he,  not  the  appellee,  that  seemed  to  be  inter- 
ested in,  and  giving  attention  to,  the  mortgaged  property.  No 
one  would  doubt,  we  think,  that  a  tender  of  the  debt  at  that 
time  to  the  appellee  would  have  discharged  the  mortgage. 
^*No  waiver  or  renunciation  by  a  mortgagor  of  the  right  of 
redemption,  however  express,  will  be  allowed  to  impair  his 
power  of  exercising  it  himself,  or  transferring  it  to  another." 
Herman  Chattel  Mortgages,  p.  43.  The  most  that  can  be 
said  of  the  conversations  between  the  appellee  and  Ostheimer 
is,  that  they  imply  a  purpose  on  the  part  of  the  mortgagor  to 
waive  his  right  of  redemption.  The  mortgage  still  existed, 
and  the  right  of  redemption,  as  its  inseparable  incident, 
continued  also. 

The  appellee  insists,  that,  as  the  mortgage  debt  exceeds 
the  value  of  the  wheat,  the  transaction  was  fair.  But  the 
question  is,  did  the  mortgagor  in  fact  release  his  equity  of 
redemption?  not  what  he  might  fairly  have  done.  The  mort- 
gage covered  other  property — 600  bushels  of  com  in  rail 
pens  at  the  time.  No  part  of  the  mortgage  debt  was  ex- 
tinguished. We  would  gladly  reach  the  conclusion,  if  we 
could,  that  Ostheimer's  right  of  redemption  had  been  extin- 
guished. It  would  probably  save  litigation  and  expense, 
and  result  in  no  injustice  to  any  one.  But  we  are  unable  to 
avoid  the  conclusion,  that  at  the  time  the  sheriff  levied  upon 
the  wheat,  and  at  the  time  this  suit  was  commenced,  Os- 
theimer had  an  equity  of  redemption  in  the  wheat. 

We  think  the  court  erred  in  overruling  the  appellants' 
motion  for  a  new  trial,  and  that,  for  this  error,  the  judg- 
ment should  be  reversed. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the 
appellee. 
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PeActice  . — Pleading, — Demurrer. ^Denial, — PreewnpUon, — Evidence.  —  |12 5^ 

Where  a  demurrer  is  sustained  to  a  paragraph  of  answer,  under  which 
no  evidence  is  admissible  nor  relief  attainable,  of  which  the  defendant 
could  not  have  had  the  benefit  under  the  general  denial  pleaded  there- 
with, it  will  be  presumed,  on  appeal,  that  he  did  have  such  benefit  under 
such  denial. 

Same.— iVew  TriaL^BUl  of  Exceptions. --Eeeord,— Supreme  Court.— AfR- 
davits  in  support  of  a  motion  for  a  new  trial,  copied  into  the  transcript, 
but  not  made  a  part  of  the  i*ecord,  either  by  an  order  of  the  court  or  by 
a  bill  of  exceptions,  will  not  be  considered  by  the  Supreme  Court. 

From  the  Miami  Circuit  Court. 

J.  L.  Farravy  J.  Farrar^  H.  Shirk ^  J.  Mitchell  and  R. 
P.  Fffingevy  for  appellants. 

J.  M.  Brovm^  L.  Walker  and  G.  M.  Cole^  for  appellee. 

Woods,  J. — It  is  claimed  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  fifth  answer,  and  in  overrul- 
ing the  motion  of  the  appellants  for  a  new  trial. 

The  fifth  paragraph  of  answer,  which  was  duly  verified, 
was  to  the  effect  that  the  several  supposed  promises  and  un- 
dertakings in  the  complaint  mentioned,  if  any  such  were 
made,  each  and  all  were  made  by  the  defendants,  not  to 
the  plaintiff,  William  B.  Crane,  but  to  William  B.  Crane 
and  Calvin  Crane,  as  partners,  and  that  said  Calvin  is  alive 
and  a  resident  of  the  county.    Wherefore,  etc. 

The  fourth  para^aph  of  the  answer  was  a  general  denial, 
-which  put  in  issue  the  averment  of  the  complaint,  that  the 
alleged  promises  and  undertakings  were  made  to  the  plain- 
tiff. There  was,  therefore,  no  evidence  admissible  nor  re- 
lief attainable  under  the  plea  in  abatement,  of  which  the  ap- 
pellants could  not  have  had,  and,  it  is  to  be  presumed,  did 
have,  the  benefit  under  the  general  denial.  This  was  so  at 
common  law,  as  well  as  under  the  code.  1  Chitty's  Plead- 
ings, side  page  13,  and  notes. 
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The  motion  for  a  new  trial  is  based  on  the  alleged  mis- 
conduct of  the  plaintiff,  and  surprise  of  the  defendants,  in 
a  number  of  specified  particulars,  and  upon  the  alleged  dis- 
covery of  new  evidence.  In  apparent  support  of  the  mo- 
tion, certain  affidavits  have  been  copied  into  the  transcript, 
and  also  counter  affidavits  on  the  same  subject,  but  these 
affidavits  are  not  made  a  part  of  the  record,  either  by  an  or- 
der of  the  court  or  by  a  bill  of  exceptions,  and  are  therefore 
not  properly  before  us.  McDaniel  v.  Mattingly,  72  Lid. 
349  ;  mbei't  v.  Hobyy  73  Ind.  111. 

There  is  in  the  record  sufficient  evidence  to  sustain  the 
verdict,  and  we  are  not  able  to  say,  on  the  proofs  made,  that 
the  amount  of  the  recovery  is  too  great. 

The  judgment  is  affiimed,  with  costs. 
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Painter  v.  Hall. 

OoitTRACJf .— 5ial«  and  Conveyance  of  Seal  EsUtte.^FaUure  of  Comfden- 
timi.-^BueimUm.^apedfUiPerfarmant6,''Btconv€ytme^  Um. 

—Complaint.—PUading.—A  complaint  in  five  paragraphs,  lOle^i^,  in 
various  forms,  the  sale  ^nd  conveyance  of  real  estate,  to  be  paid  for  in 
notes  of  good  and  responsible  men,  unknown  to  plaintiff,  and  living  re- 
mote from  liim,  but  represented  by  defendant  to  be  ready  to  pay  on  de- 
mand, and  the  failure  of  consideration,  in  tiaat  the  notes  were  worlili- 
less,  praying  a  rescission  of  the  contpact,  or  specific  performance,  or  a 
reconveyance,  or  a  judgment  enforcing  the  vendor's  lien,  although  its 
language  and  statements  be  not  very  plain  or  concise,  contains  the 
substanoe  of  a  cause  of  action,  and  its  paragraphs  are  aufflolent  in 
demurrer. 

Same. — Assessment  Lists.— Evidence. — Oillcer.-— Assessment  lists,  made  out 
and  arranged  under  the  direction  of  a  public  oflScer,  in  pursuance  of  a 
duty  enjoined  by  law,  are  compettot  evidence  as  tending  to^abow  tlie 
amount  of  property  owned  by  the  assessed. 
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Same. — CertificaU  of  Assessment  by  Auditor, — Practice. — New  Tried. — On 
the  trial  of  such  action,  it  was  error  for  the  court  to  admit  in  evidence 
certified  copies  of  the  tax  assessment  list  of  the  maker  of  each  of  such 
notes,  returned  under  sections  127, 129  and  130, 1  B.  S.  1876,  pp.  104, 
105,  certified  by  the  auditor  of  the  county,  merely  as  "a  true  copy  of 
the  assessment,*'  etc.,  of  each  of  the  makers  of  the  notes. 

Evidence. —  Tax  Assessment  List — How  Certified. — ^To  render  a  copy  of  a 
tax  assessment  list,  returned  under  sections  127, 129  and  130,  competent 
and  admissible  as  legal  evidence,  under  section  283, 2  R.  S.  1876,  p.  150, 
it  must  be  certified  by  the  auditor,  as  keeper  of  said  instrument,  to  be 
**a  true  and  complete  copy"  thereof. 

Same. — Documentary  Evidence. — Autfientkation, — Bequirenient  of  Statute. — 
Where  a  statute  prescribes  the  mode  of  authentication  of  records^ 
instruments,  etc.,  no  other  mode  Mill  do. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  JE.  H.  Bundy^  for  appellant. 

BiCKNELL,  C.  C. — ^This  was  a  suit  brought  by  the  appellee 
against  the  appellant.  The  complaint  was  in  ive  paragraphs. 

The  first  paragraph  alleged  that  the  appellee  sold  the  ap- 
pellant thirty  acres  of  land  for  fifteen  hundred  dollars,  to  be 
paid  in  notes  of  good  and  responsible  men,  able  and  willing 
to  pay  such  notes  promptly ;  that  the  appellant  offered  the 
appellee  the  note  of  Jacob  dinger  for  $1,000,  and  the  note 
of  William  Stark  for  $500,  and,  to  induce  the  appellee  to 
take  said  notes  in  payment  for  the  land,  represented  to  the 
appellee  that  dinger  was  a  good  and  responsible  man,  able 
and  ready  to  pay  his  note  on  demand,  and  that  Stark's  note 
was  secured  by  a  first  mortgage  on  unincumbered  property, 
and  was  first-lass  and  sure  to  be  paid ;  that  Olinger  and 
Stark  lived  in  a  remote  county,  and  ajopellant  did  not  know, 
and  had  no  means  of  knowing,  their  ctpcumstanccs,  and  be* 
lieved  said  representations  to  be  true ;  that,  relying  on  said 
representations,  the  appellee  took  said  notes  and  conveyed 
said  land  to  appellant ;  that  all  of  said  representations  were 
false,  and  were  known  to  be  false  by  appellant ;  that  said 
land  was  worth  $1,500,  and  said  notes  werQ  worth  nothing ; 

Vol.  76.— U 
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that  appellant,  on  demand,  refused,  and  still  refuses,  to  pay 
for  the  land.    Wherefore,  etc. 

The  second  panigraph  alleges,  in  substance,  the  same  facts 
and  false  and  fraudulent  representations  stated  in  the  first 
paragraph,  and  that  the  appellee,  upon  discovering  the  worth- 
lessness  of  said  notes  and  the  bad  faith  of  the  appellant, 
tendered  to  him  said  notes,  and  demanded  a  rescission  of 
the  contract ;  and  that  appellee  brings  said  notes  into  court, 
and  tenders  them  to  appellant,  and  demands  a  rescission  of 
the  contract. 

The  third  paragraph  of  the  complaint  charges  that  appel- 
lant bought  the  appellee's  land  for  $1,500,  and  agreed  to 
pay  therefor  in  two  notes,  one  of  $1,000,  and  the  other  of 
$500,  and  further  agreed  that  both  of  said  notes  should  be 
the  notes  of  good,  solvent,  responsible  men,  able  and  will- 
ing to  pay  the  same,  and  that  said  note  for  $500  should  be 
secured  by  a  first  mortgage  on  unincumbered  real  estate  of 
the  maker  thereof,  of  the  value  of  $1,500,  and  that  the  ap- 
pellee, in  consideration  of  said  agreements  of  the  appellant, 
conveyed  to  him  said  land  by  a  good  and  sufficient  warranty 
deed,  which  the  defendant  accepted,  but  has  hitherto  wholly 
refused,  and  still  refuses,  to  deliver  to  the  appellee  said 
notes,  or  any  part  thereof. 

The  fourth  paragraph  of  the  complaint  states  the  appel- 
lant's proposition  to  buy  said  land  for  $1,500,  and  to  pay 
for  it  by  transferring  to  appellee  the  note  of  Jacob  Olinger 
for  $1,000,  payable  to  appellant,  and  the  note  of  William 
Stark  for  $500,  payable  to  appellant.  This  paragraph  states 
also  the  false  and  fraudulent  representations  of  the  appellant 
as  to  the  solvency  and  ability  of  the  makers  of  said  notes, 
and  that  defendant  had  no  knowledge  of  the  makers  of  said 
notes,  or  their  circumstances,  and  believed  and  relied  upon 
said  representations,  and  therefore  conveyed  said  land  to 
the  appellant,  but  he,  instead  of  delivering  to  appellee  the 
said  notes  payable  to  appellant,  and  by  iiim  endorsed  to  ap- 
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pellee,  refused  to  do  so,  and  delivered  to  appellee  notes 
payable  to  appellee,  having  procured  said  dinger  and  Stark 
to  substitute  these  last  mentioned  notes  for  the  other  notes 
payable  to  appellant,  and  which  appellant  had  agreed  to 
transfer  to  the  appellee ;  and  that  appellee,  as  soon  as  he 
discovered  the  worthlessness  of  said  notes  and  the  fraudu- 
lent practice  of  the  appellant,  tendered  said  last  mentioned 
notes  to  him,  and  ''demanded  that  he  receive  them  and  re- 
convey  the  land,  or  that  he  comply  with  his  contract  with 
appellant,  or  pay  him  for  his  land,  all  of  which  he  flatly  re- 
fused, and  still  refuses,  to  do." 

The  fifth  paragraph  of  the  complaint  alleges  that  appel- 
lant is  indebted  to  appellee  in  the  sum  of  fifteen  hundred 
dollars,  for  thirty  acres  of  land,  sold  to  the  appellant  by 
the  appellee,  which  the  appellant,  although  often  requested,^ 
has  hitherto  wholly  refused,  and  still  refuses,  to  pay. 

The  complaint  ends  with  a  general  prayer  for  ''damages, 
or  else  that  appellant  be  compelled  to  specifically  perform  his 
contract,  or  that  the  contract  be  rescinded,  and  appellant 
ordered  to  reconvey  the  land  to  appellee  upon  the  surrender 
of  said  notes,  or  that  the  appellee  may  have  judgment  for 
said  fifteen  hundred  dollars,  and  that  the  same  be  declared 
a  vendor's  lien  upon  said  land,  or  such  other  and  further  re- 
lief as  mav  be  right." 

To  all  of  these  paragraphs,  except  the  fifth,  the  appellant 
demurred  for  want  of  suflScient  facts,  etc.,  and  all  of  the 
demurrers  were  overruled  by  the  court. 

The  appellant  answered  the  complaint  by  a  general  denial. 

The  issues  were  tried  by  a  jury,  who  returned  the  follow- 
ing verdict  f  "We,  the  jury,  find  for  the  plaintiff,  and  as- 
sess his  damages  at  sixteen  hundred  and  fifty-seven  and 
A\  dollars  ($1,657 jA^;^).         T.  B.  Edwards,  Foreman." 

With  their  verdict,  the  jury  returned  the  following  inter- 
rogatories, propounded  to  them  on  behalf  of  the  appellee, 
and  the  following  answers  to  said  interrogatories : 
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^^Ist.  Did  not  the  defendant  say  to  the  plaintiff,  during^ 
the  negotiations  of  the  trade,  that  the  notes  he  was  propos- 
ing to  trade  for  the  land  were  good  notes,  and  would  be 
promptly  paid  ?    Ans.  He  did.     J.  B.  Edwards,  Foreman." 

'«2d.  Did  not  the  defendant  say,  during  the  negotiation 
of  the  trade,  that  the  notes  on  Olinger  and  Stark  were  bet- 
ter than  his  own  notes,  and  would  be  paid  more  promptly 
than  he,  the  defendant,  could  pay?    Ans.  He  did. 

**J.  B.  Edwards,  Foreman.'* 

The  appellant  moved  for  a  new  trial,  and  filed  thirteen 
reasons  therefor. 

The  appellee  thereupon  remitted  fifty  dollars  of  his  ver- 
dict, reducing  it  thereby  to  lljGOTj'^^^j.  The  court  then  over- 
ruled the  motion  for  a  new  trial,  and  rendered  judgment  in 
favor  of  the  appellee  for  $1,607^®^  and  costs. 

From  this  judgment  the  appeal  was  taken.  The  errors 
assigned  here  are  as  follows : 

Ist.  The  court  erred  in  overruling  the  demurrers  to  the 
first,  second,  third  and  fourth  paragraphs  of  the  complaint. 

2d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

As  to  the  complaint,  the  language  of  the  several  para- 
graphs is  not  very  plain  or  concise ;  the  statements  of  fact 
therein  are  not  made  with  muQh  precision,  but  they  contain 
the  substance  hereinbefore  stated,  and  the  court  committed 
no  error  in  overruling  the  demurrers  thereto.  As  to  the 
motion  for  a  new  trial,  the  first,  second,  fifth  and  sixth  rea- 
sons therefor  are  not  mentioned  in  the  brief  of  the  appel- 
lants,  and  are  therefore  regarded  as  waived. 

The  twelfth  and  thirteenth  reasons  were  fuHy  met  and 
obviated  by  the  remittitur  entered  by  the  appellee  in  the 
court  below.  The  seventh,  eighth,  ninth,  tenth  and  eleventh 
reasons  for  a  new  trial  present  objections  to  all  the  instruc- 
tions given  by  the  court  of  its  own  motion,  and  to  the  re- 
fusal of  all  the  iustructions  asked  for  by  the  appellant,  and 
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the  fourteenth  reason  objects  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict ;  but  the  propriety  of  the  in- 
structions given  and  refused,  and  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  need  not  be  considered  here, 
because  the  motion  for  a  new  trial  must  be  sustained  on  ac- 
count of  the  improper  admission  of  documentary  evidence. 
The  third  and  fourth  reasons  for  a  new  trial  are  as  follows : 

3d.  The  court  erred  in  allowing  the  plaintiff  to  read  in 
evidence  to  the  jury,  over  the  objections  of  the  defendant, 
a  certified  copy  of  the  assessment  list  of  William  Stark,  for 
the  year  1877,  the  same  being  introduced  for  the  purpose  of 
showing  the  amount  of  personal  property  said  Stark  owned 
at  the  time  of  said  trade. 

4th.  The  court  erred  in  allowing  the  plaintiff  to  read  in 
evidence  a  certified  copy  of  the  assessment  list  of  Jacob 
Olinger,  for  the  year  1877,  over  the  objection  of  the  de- 
fendant. 

It  appears  by  the  bill  of  exceptions  that  the  appellant 
objected  to  the  introduction  of  the  said  documentary  evi- 
dence, as  hearsay  evidence,  and  therefore  incompetent, 
and  as  inadmissible,  because  not  sufficiently  certified.  Upon 
general  principles,  assessment  lists,  being  public  instruments, 
made  out  and  arranged  under  the  direction  of  a  public  offi- 
cer, in  pursuance  of  a  duty  enjoined  by  law,  are  competent 
evidence  as  tending  to  show  the  amount  of  property  owned 
by  the  assessed.  Ronkend(yi'ff  v.  Taylor's  Lessee^  4  Pet. 
349.  See  also  1  Greenl.  Ev.,  sees.  483,  484,  491  and  493 ; 
2  PhiHipps  Ev.  291 ;  Doe  v.  Seaton,  2  A.  &  E.  171,  178; 
Rex  V.  King,  2  T.  R.  234 ;  Doe  v.  Cartwright.  1  C.  &  P. 
J18 ;  Richardson  v.  Mellishy  2  Bing.  229. 

These  lists  are  required  to  be  returned  by  the  assessor  to 
the  county  auditor,  who  is  required  to  preserve  the  same 
carefully  in  his  office.  1  R.  S.  1876,  pp.  104,  105,  sees. 
127,  129,  130.  They  are,  therefore,  "instruments  kept  in  a 
public  office  in  this  State,"  and  under  section  283  of  the 
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practice  act,  they  **  shall  be  proved  or  admitted  as  legal  ev- 
idence in  any  court  or  office  in  this  State,  by  the  attestation 
of  the  keeper  of  said  *  *  instraments,  *  *  that  the 
same  are  true  and  complete  copies  of  the    *    *   instruments, 

*  *  in  his  custody,  and  the  seal  of  office  of  said  keeper 
thereto  annexed,  if  there  be  a  seal,"  etc. 

Where  the  statute  prescribes  the  mode  of  authentication, 
no  other  mode  will  do.  Thus,  in  Alleii  v.  Tfiaxter^  1  Blackf . 
399,  it  was  held  that,  where  the  statute  required  a  seal,  an 
unsealed  certificate  was  inadmissible.  So  in  Phelps  v.  Tilton^ 
17  Ind  423,  a  transcript  of  a  record  was  held  inadmissible 
because  the  certificate  of  the  presiding  judge  to  the  attesta* 
tion  of  the  clerk  of  the  court  failed  to  state  that  the  presid- 
ing judge  was  *'o/  such  court ^^*  when  the  statute,  practice 
act,  section  286,  required  such  statement.  Again,  in  TUB 
V.  Davidy  27  Ind.  377,  where  the  statute  required  the  cer- 
tificate to  show  **a  full,  true  and  complete  transcript  of  the 
record,"  this  court  held  a  certificate  inadmissible,  which 
stated  that  **the  foregoing  is  a  true  transcript  of  the  pro- 
ceedings had  in  said  cause,  as  appears  by  the  record  books." 
And  in  Weston  v.  Lumleyy  33  Ind.  486,  where  the  statute 
required  the  county  auditor  to  certify  **a  full,  true  and 
complete  transcript  of  the  record"  of  the  county  commis- 
sioners, tliis  court  held  a  certificate  inadmissible  which 
certified  that  **the  foregoing  is  truly  copied  from  the  records 
of  the  board  of  commissioners."  In  the  case  at  bar,  the 
auditor  was  required  to  certify  that  the  document  was  **a 
true  and  complete  copy  of  the  instrument  in  his  custody,** 
but  he  certified  in  Olinger's  case  as  follows  : 

*'I  certify  that  the  above  is  a  true  copy  of  the  assessment 
of  Jacob  Olinger,  returned  by  the  assessor  for  the  year  1877. 

**[l.  b.]  W.  G.  Still, 

** Auditor  Wabash  County.** 

In  Stark's  case  he  certified  as  follows : 

**I  hereby  certify  that  the  above  is  a  true  copy  of  the 
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assessment  list  of  William  Stark  for  the  year  1877.    Wit- 
ness my  hand  and  seal  of  Board  of  Comm'rs. 

**[l.  s.]  '  W.  G.  Still, 

**Aud.  W.  Co." 

Under  the  authority  of  the  cases  hereinbefore  cited,  these 
certificates  do  not  satisfy  the  statute  ;  they  do  not  state  that 
the  documents  ^^are  true  and  complete  copies  of  instruments 
in  the  custody"  of  the  officer.  They  ought  not  to  have 
been  admitted  in  evidence,  and  the  court  below  erred  in 
overruling  the  motion  for  a  new  trial.  The  motion  ought  to 
have  been  sustained  for  the  third  and  fourth  reasons  alleged 
therefor.  For  this  error  the  judgment  of  the  court  below 
ought  to  be  reversed,  and  a  new  trial  awarded. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  reversed,  at  the  costs  of  the 
appellee,  and  this  cause  is  remanded  to  the  court  below,  with 
instructions  to  award  a  new  trial  thereof. 
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Crimikal  JjAW. —Murder, —Evi^ience.— Declarations  of  Deceased.— Bemon'  I !«?_  J84 
stranees  toith  Deceased. — Uncommunicated  Threats, — Od  the  trial  of  an 
indictment  lor  murder,  the  court  did  not  err  in  refusing  to  admit  in 
evidence  statements  of  the  deceased  to  witnesses,  in  response  to  their 
remonstrances  with  him  for  visiting  the  defendant's  wife.  Such 
statements  do  not  fall  within  the  rule  making  previous  threats  of 
the  deceased,  although  uncommunicated,  competent  evidence  for  the 
accused. 

Same. — Wife^s  Confession  of  Adultery  with  Deceased^  by  his  Coercion. — I7h- 
eommunicated  Reports  and  Humors  — On  such  trial,  the  court  did  not  en 
in  refusing  to  permit  the  accused  to  prove  by  his  wife  that  the  deceased 
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bad  coerced  her  into  an  act  of  adultery,  and  that,  on  the  night  before 
the  killing  of  the  deceased,  she  had  told  her  husband  that  all  the  reports 
and  rumoi-s  he  had  heard  were  true,  there  being  no  offer  to  prove  wliat 
reports  or  rumors  he  had  heard,  or  that  the  act  of  adultery  had  ever 
come  to  his  knowledge. 

SAMK.—Argument, —  DiscretUm  of  Trial  Court. — Employment  of  Camud 
by  Defendant's  Wffe. — Witness. — On  such  trial,  the  court  did  not  err  in 
refusing  to  exercise  its  discretion  and  restrain  the  State's  counsel  from 
commenting  upon  an  alleged  employment  of  counsel  by  the  wife— who 
was  a  witness— of  the  accused,  the  night  before  the  homicide. 

Same. — Immaterial  Statement  in  Argument. — On  such  trial,  the  statement 
by  an  attorney  for  the  State,  that  ^<Three  or  four  men  have  been  re- 
cently executed  at  Indianapolis,  most  of  whom  set  up  the  plea  of  in- 
sanity,'' was  not  of  sufficient  materiality  to  warrant  a  reversal  of  the 
judgment  of  conviction. 

Same. — Conduct  of  Argument. — Abuse  of  Discretion. — ^The  conduct  of  the 
argument  is  a  matter  much  within  the  discretion  of  the  trial  court, 
and  it  is  only  where  there  is  an  abuse  of  such  discretion  that  appellate 
courts  will  interfere. 

Practice. — Transcript. — Bill  of  Exceptions. —  Date  of  Filing. —  Supreme 
Court.— Ex  Parte  Affldavit.—The  date  of  filing  a  bill  of  exceptions, 
i^own  by  the  record  below,  and  correctly  copied  into  the  transcript 
filed  in  the  Supreme  Court,  can  not  be  contradicted  upoa  appeal  by  a 
mere  ex  parte  affidavit. 

From  the  Howard  Circuit  Court. 

M.  Bell  and  M.  McDowell^  for  appellant. 
Z).  P.  Baldwin^  Attorney  General,  and  J.  E.  Moore^ 
Prosecuting  Attorney,  for  the  State. 

Elliott,  J. — Appellant  was  tried  upon  an  indictment 
charging  him  with  the  crime  of  murder.  The  jury  found 
him  guilty  of  manslaughter,  and  the  proper  judgment  waB 
pronounced  upon  the  verdict. 

The  only  questions  discussed  are  those  arising  upon  the 
ruling  denying  appellant's  motion  for  a  new  trial.  The  State 
asks  that  we  disregard  the  statement  of  the  record,  that  the 
bill  of  exceptions  was  filed  at  the  date  named.  This  request 
is  based  upon  the  affidavit  of  the  prosecuting  attorney  con- 
tradicting: the  statement  of  the  record  as  to  the  date  of  the 
filing  of  the  bill.     The  date  of  the  tiling  properly  appears 
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as  a  part  of  the  record  of  the  court  below,  and  the  entry  of 
fih'ng  further  appears  to  be  coiTectly  copied  into  the  tran- 
script filed  in  this  court.  We  know  of  no  rule  which  per- 
mits a  statement,  which  forms  part  of  the  record,  to  be  con- 
tradicted upon  appeal  by  a  mere  ex  parte  affidavit.  The 
claim  of  the  State  has  no  support  from  authority,  and  is 
certainly  opposed  by  familiar  elementary  principles. 

Appellant  claims  that  the  trial  court  erred  in  excluding 
evidence  of  declarations  made  by  the  deceased.  The  record 
shows  that  the  appellant  offered  to  prove,  by  one  Stephenson, 
the  following  statements  of  the  deceased,  made  in  response 
to  the  witness'  remonstrance  with  the  deceased  for  visiting 
appellant's  wife :  '*She  is  a  tony  little  woman,  and  I  propose 
to  go  there  when  I  please."  By  another  witness  the  appel- 
lant offered  to  prove  that  the  deceased,  in  answer  to  a  re- 
monstrance similar  to  that  of  Stephenson,  said:  *'That  he 
would  go  there  as  much  as  he  pleased ;  that  he  was  not  afraid 
of  Combs  ;  that  he  was  not  afraid  of  his  shooting."  There 
was  no  error  in  excluding  this  evidence.  It  does  not  fall 
within  eitJier  the  letter  or  the  spirit  of  the  rule,  that  previous 
threats  made  by  the  deceased  are  competent,  although  not 
eommunicated  to  the  accused.  Previous  threats 'are  compe- 
tent, because  they  supply  grounds  for  an  inference  that  the 
deceased  was  the  assailant,  or  that  he  wrongfully  brought 
on  the  combat.  Of  declarations  such  as  those  sought  to  be 
proved  in  this  case,  no  such  thing  can  be  justly  said.  Es- 
pecially is  this  true,  where,  as  in  the  present  instance,  such 
declarations  were  never  communicated  to  the  accused. 

The  accused  offered  to  prove  by  his  wife,  whom  he  had 
called  as  a  witness,  that  the  deceased  had  coerced  her  into 
an  act  of  adultery,  ^^and  that,  on  the  night  before  the  death 
of  the  deceased,  the  witness  had  told  her  husband,  the  defender 
anty  that  all  the  reports  and  rumors  that  he  had  heard  were 
true."  The  record  recites,  that  ''The  court  sustained  the 
obfection  of  the  prosecution,  on  the  ground  that  the  defend*. 
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ant  would  not  undertake  to  show  that  the  facts  as  detailed 
were  communicated  to  him."  There  was  no  offer  to  prove 
what  reports  or  rumors  the  accused  had  heard,  nor  was  there 
any  offer  to  prove  that  the  act  of  adultery  spoken  of  by  the 
witness  ever  came  to  the  knowledge  of  the  appellant.  We 
know  of  no  principle  or  authority  which  would  warrant  the 
introduction  of  this  evidence.  A  thing  utterly  unknown  to 
the  appellant  could  not  have  justified,  excused  or  palliated 
his  taking  of  Olinger's  life.  It  could  not  have  provoked 
any  sudden  transport  of  passion,  nor  could  it  have  disproved 
malice,  nor  have  tended  to  show  that  the  accused  was  ever 
in  real  or  apparent  danger.  The  excluded  evidence  certainly 
could  not  be  competent,  upon  the  ground  upon  which  evi- 
dence of  preceding  threats  are  held  admissible,  for  there  had 
been  no  combat,  not  even  a  quarreL  The  appellant  crept 
up  to  the  deceased  when  he  was  unarmed  and  defenceless, 
while  he  was  engaged  in  his  daily  morning  work,  and  delib- 
erately shot  him  dead.  Counsel  have  neither  adduced  argu- 
ment nor  cited  authority.  All  they  say  is :  **We  submit 
that  this  evidence  was  competent,  and  should  have  been  ad- 
mitted." Upon  what  ground  the  proposition  is  based,  we 
are  not  informed,  and  we  must  conclude  that  counsel  could 
neither  invent  plausible  arguments  nor  find  authority  lend- 
ing their  proposition  any  support. 

The  appellant's  counsel  seem  to  rely  most  strongly  upon 
the  eri'or  alleged  upon  the  ruling  of  the  court  in  permitting 
one  of  the  attorneys  for  the  prosecution  to  make  certain 
statements  and  comments  to  the  jury,  in  the  closing  address. 
One  of  the  statements  complained  of  is  thus  set  forth  in  the 
record  :  *'I  propose  to  show  that  this  woman,  Mary  Combs, 
went  to  Richmond  the  night  before  the  homicide ;  Judge 
Bickle  lives  in  Richmond  ;  she  went  after  Bickie,  and  he  was 
hired  by  her ;  Bickle  was  here  early  in  the  term  ;  is  here  at 
the  trial.  We  may  draw  our  own  inferences  from  the  facts 
proved.'*     We  can  not  say  that  the  court  erred  in  refusing 
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to  restrain  counsel  from  commenting  upon  Judge  BickePs 
alleged  employment  by  the  witness,  Mary  Combs.  It  is  al- 
ways proper  to  show  what  part  a  witness  has  taken  in  the 
prosecution  or  defence  of  a  cause,  and,  for  this  purpose,  it  is 
proper  to  ascertain  whether  he  has  employed  or  assisted  in 
employing  attorneys.  The  counsel  for  the  State  asked  the 
jury  to  draw  their  own  inferences  from  certain  facts  disclosed 
by  the  evidence,  and  in  so  doing  the  counsel  may  have  asked 
the  jury  to  violate  all  logical  rules,  and  do  violence  to  all 
the  laws  of  legitimate  inference,  but  we  can  not  undertake 
to  connect  their  logic.  If  there  were  any  facts  at  all  before 
the  jury,  the  question  as  to  what  conclusions  should  be  drawn 
was  one  for  argument,  and  it  was  not  for  the  court  to  deter- 
mine whether  the  inference  of  counsel  was  a  correct  or  an 
erroneous  one.  Another  consideration  requiring  us  to  rule 
against  the  appellant  upon  this  point,  is  that  the  record  does 
not  show  what  statements  or  admissions  were  made  by  Judge 
Bickle  or  his  associate  counsel  to  the  juiy,  in  the  addresses 
made  in  appellant's  behalf ;  for  aught  that  appears  the  em- 
ployment of  Judge  Biclde  by  Mary  Combs,  appellant's  wife 
as  well  as  witness,  might  have  been  freely  admitted.  There 
certainly  would  have  been  no  impropriety  in  the  wife's  having 
employed  counsel  for  her  husband,  and  none,  surely,  in  coun- 
sel's having  accepted  employment  from  hev.  The  circum- 
stances of  such  employment  might,  nevertheless,  have  been 
fair  matter  for  comment  in  the  presentation  of  the  case  to  the 
jury,  for  there  are  in  the  evidence  some  singular  circumstances 
connected  with  the  behavior  of  the  ^vitness,  Mary  Combs. 

One  of  the  attorneys  for  the  prosecution,  in  addressing 
the  jury,  said :  "Three  or  four  men  have  been  recently  exe- 
cuted at  Indianapolis,  most  of  whom  set  up  the  plea  of  in- 
sanity," and  of  this  statement  appellant  earnestly  and  bit- 
terly complains.  We  do  not  regard  such  a  statement  as  of 
suflicient  materiality  to  warrant  a  reversal.  Courts  ought 
not  to  reverse  causes  because  counsel,  iji  the  heat  of  argu- 
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meiit,  sometimes  make  extravagant  statements,  or  wander 
a  little  way  outside  of  the  record.  If  a  matter  of  great  ma- 
teriality is  brought  into  the  record  as  a  matter  of  exteuded 
comment,- then  there  would  be  reason  for  setting  aside  the 
vei-dict.  If  every  immaterial  assertion  or  statement  which 
«reei3«  into  an  argument  were  to  be  held  ground  for  reversal, 
courts  would  be  so  much  occupied  in  criticising  the  addresses 
of  advocates  as  to  have  little  time  for  anything  else.  Com- 
mon fairness  requires  that  courts  should  ascribe  to  jurors 
ordinary  intelligence,  and  not  disregard  their  verdicts  be- 
cause counsel^  during  the  argument,  may  have  made  some 
general  statements  not  supported  by  evidence.  Of  course, 
there  may  be  cases  where  the  matters  stated  are  so  weighty 
and  important  as  to  do  the  accused  injury,  and,  whenever 
this  is  so,  the  appellate  court  should  not  hesitate  to  adjudge 
a  reversal.  The  matters  introduced  into  the  argument  of 
counsel  m  Fergttson  v.  The  State ^  49  Ind.  33,  were  of  a 
character  veiy  likely  to  work  the  accused  serious  harm,  and 
the  judgment  was  rightly  reversed.  The  conduct  of  the 
argument  is  a  matter  much  within  the  discretion  of  the  trial 
court,  and  it  is  only  where  there  is  an  abuse  of  discretion 
that  apj)ellate  courts  will  interfere.  This  is  the  doctrine  of 
Fe^^guson  v.  Tlie  State^  and  is  sustained  by  authority.  HaU 
cher  V.  State,  18  Ga.  460 ;  State  v.  Hamilton  55  Mo.  520; 
Larkiiis  v.  Tarter,  3  Sneed,  681 ;  McN'abb  v.  Lockhart,  18 
Ga.  495 ;  Tliompaon  v.  Barkley,  27  Pa.  St.  263 ;  Bead  v. 
Tlie  State,  2  Ind.  438  ;  Hilliard  New  Tr.  225. 

It  is  the  duty  of  the  judge  who  presides  at  the  trial  to 
restrict  the  argument  upon  the  facts  to  such  as  are  estab- 
lished by,  or  inferable  from,  the  evidence;  but,  in  doing 
this,  it  is  not  his  duty  to  abridge  the  freedom  of  debate,  by 
preventing  counsel  from  enforcing  this  argument  by  illus- 
tration or  example.  It  is  not  always  easy  to  correctly  draw 
the  line  between  what  is  proper  and  what  is  improper.  Mat- 
ters of  common,  geneml  public  information  may  sometimes 
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be  properly  refeired  to,  and  matters  of  known  and  settled 
histoiT  may  often  be  commented  upon  with  entire  propriety, 
but  matters  of  a  local  nature,  or  matters  not  of  common 
and  public  notoriety,  are  not  properly  the  subject  of  com- 
ment. To  rigidly  require  counsel  to  confine  themselves  di- 
rectly to  the  evidence  would  be  a  delicate  task,  both  for  the 
trial  and  the  appellate  courts,  and  it  is  far  better  to  commit 
something  to  the  discretion  of  the  trial  court  than  to  at- 
tempt to  lay  down  or  enforce  a  general  rule  defining  the 
precise  limits  of  the  argument.  If  counsel  make  material 
stiitements  outside  of  the  evidence  which  are  likely  to  do 
the  accused  injury,  it  should  be  deemed  an  abuse  of  discre- 
tion, aad  a  cause  for  reversal ;  but  where  the  statement  is  a 
general  one,  and  of  a  character  not  Hkely  to  prejudice  the 
cause  of  the  accused  in  the  minds  of  honest  men  of  fair  in- 
telligence, the  failure  of  the  court  to  check  counsel  should 
not  be  deemed  such  an  abuse  of  discretion  as  to  reqdire  a 
I'eversal. 

We  are  asked  to  reverse  upon  the  evidence,  and  it  is  in- 
sisted, with  ability  and  earnestness,  that  the  testimony  of 
the  medical  expeits  clearly  shows  that  the  appellant  was  in- 
sane at  the  time  the  homicide  was  committed.  We  have 
carefully  examined  the  evidence,  and  are  satisfied  that  the 
verdict  is  well  supported.  There  is,  indeed,  much  expert 
testimony  given  upon  hypothetical  cases,  which  is  favorable 
to  the  appellant,  but  this  is  far  outweighed  by  evidence  of 
real,  substantial  facts,  which  furnish  the  verdict  of  the  jury 
a  solid  foundation.  Part  of  the  testimony  given  by  the 
medical  ^vitnesses  is  of  a  mere  speculative  character,  and  of 
no  great  importance ;  other  parts,  to  say  the  least,  are  of 
such  a  character  as  to  do  no  great  credit  to  either  the  witness 
Dr  the  profession. 

Judgment  affirmed. 
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No.  8095. 

Campbell  et  al,,  Executors,  v.  O'Brien. 

Trespass. — Highway. — Locus  in  Quo.— Dedication  to  Public  Uses.— Bail- 
road  Company. — Assent  of  Owner. — Street  of  City. — Grrade  of  Railroad.— 
Erection  of  Bridge. — Evidence. — In  an  action  against  a  township  tnistec 
for  trespass,  in  entering  plaintiff's  close  and  cutting  down  fence-posts 
thereon,  a  dedication  of  the  locus  in  qtto  to  public  uses  was  proved  by 
evidence  showing  that  a  railroad  company,  to  secure  a  lower  grade 
for  its  road  across  a  street  forming  the  north  boundary  of  a  city,  was 
to  furnish  a  strip  of  plaintiff's  ground  for  a  street-crossing  further  north, 
at  sui-face  grade,  and  entered  into  negotiations  with  plaintiff,  and 
agreed,  not  in  writing,  upon  a  price;  that  the  company  took  posses- 
sion of  the  old  street-crossing,  and  its  engineer,  assisted  by  plaintiff, 
surveyed  the  line  of  the  new  road ;  that  a  new  bridge  was  necessitated 
by  the  change  of  highway,  and  was  constructed ;  and  that  plaintiff  re- 
sided in  immediate  proximity  to  the  premises  occupied,  and  had  knowl- 
edge of  the  use  of  his  land  for  the  highway  as  changed  from  the  tinie 
it  commenced,  although  plaintiff  never  received  payment  for  his  land 
from  the  company  or  the  count5^    Woods,  J.,  dissents. 

Highway. — Dedication. — Bight  of  Public. — Assent  of  Oxcner  to  Use  of  Land. 
— Public  Accommodation  and  Private  Bights. — The  right  of  tlie  public  to  a 
highway  does  not  rest  upon  a  grant  by  deed,  nor  upon  a  twenty  years' 
possession,  but  upon  the  use  of  the  land,  with  the  assent  of  the  owner, 
for  such  length  of  time  that  the  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption  of  the  enjoyment. 

Same. — Estoppel. —  Vendor^s  Claim  Against  Public. — After  public  rights 
have  intervened,  the  owner  of  land  used  as  a  highway  with  his  assent  is 
estopped  thereby,  and  can  not  enforce  a  vendor's  claim  against  the  pablic. 

From  the  Porter  Circuit  Coui-t. 

T.  J.  Merrifield^  for  appellants. 
A.  L.  Jones^  for  appellee. 

Newcomb,  C. — This  action  was  brought  by  Thomas  E.  A. 
Campbell,  to  recover  damages  for  entering  his  close  and  cut- 
ting down  certain  fence-post^*  thereon.  The  cause  was  sub- 
mitted to  the  court,  and  the  evidence  heard  at  the  December 
term,  1877,  and  was  taken  under  advisement.  Before  judg- 
ment the  plaintiff  died,  and  the  appellants,  his  executoi's, 
appeared  and  were  substituted  as  plaintiffs.  The  parties 
then  agreed  that  the  cause  should  be  decided  by  the  court 
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on  the  evidence  submitted  at  the  former  term.  A  finding 
was  then  entered  for  the  defendant,  and  judgment  was  ren- 
dered accordingly,  over  a  motion  of  the  appellants  for  a  new 
trial.  The  only  error  assigned  is  the  overruling  of  that 
motion. 

The  facts,  as  shown  by  the  record,  are  substantially  as 
follows:  In  the  autumn  of  1873  the  Peninsular  Railroad 
Company,  the  name  of  which  corporation  appears  to  have 
been  afterward  changed  to  that  of  the  Chicago  and  Lake 
Huron  Railroad  Company,  was  engaged  in  gi*ading  its  road 
through  the  city  of  Valparaiso,  and  sought  permission  to 
cross  Third  street,  the  northern  boundary  of  the  city,  at  a 
level  five  feet  below  the  then  grade  of  said  street.  Confer- 
ences were  held  between  the  officers  of  the  railroad  company, 
the  mayor  and  a  committee  of  the  common  council  of  the 
city,  the  county  commissioners  and  the  township  trustee, 
which  resulted  in  aji  agreement  that  the  railroad  company 
should  be  permitted  to  so  sink  the  grade  at  Third  street, 
provided  they  furnished  the  ground  for  a  change  of  the 
street  to  a  point  slightly  further  north,  where  it  could  cross 
the  railroad  at  the  surface  grade.  The  land  necessary  to 
be  occupied  by  the  proposed  change  of  route  belonged  to 
the  plaintiff.  The  railroad  company,  by  its  agents,  McClel- 
land and  Starr,  entered  into  negotiations  with  the  plaintiff 
for  the  purchase  of  the  necessary  strip  of  ground  to  make 
the  change.  A  price  was  agreed  upon,  and,  soon  after,  the 
railroad  company  removed  the  plaintiff's  fence,  obstructed 
the  travel  at  the  Third  street  crossing,  and  turned  it  over 
the  plaintiff's  land  so  agreed  to  be  purchased.  The  line  of 
the  new  road  was  surveyed  by  the  engineer  of  the  railroad 
company,  the  plaintiff  being  present  and  assisting  in  the 
survey.  The  change  in  the  course  of  the  highway  necessi- 
tated the  construction  of  a  new  bridge,  to  conform  to  it,  over 
the  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad,  which,  at 
that  point,  ran  in  close  proximity  to  the  Chicago  and  Lake  , 
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Huron  Railroad.  The  plaintiff  never  received  payment  for 
his  land,  but  it  does  not  appear  that  the  public  authorities, 
interested  in  the  change  of  the  highway,  had  any  notice  of 
that  fact  until  several  months  after  the  road  was  so  changed, 
and  the  new  bridge  was  erected,  and  the  old  highway  so 
destroyed  by  the  railroad  as  to  render  it  impracticable  to 
resume  its  use  as  a  highway. 

The  plaintiff  resided  in  immediate  proximity  to  the  prem- 
ises so  occupied,  and  had  knowledge  of  the  use  of  his  land 
for  the  highway  as  changed,  from  the  time  its  use  as  such 
by  the  public  commenced.  There  was  no  written  contract 
executed  by  the  plaintiff  for  the  sale  of  this  land,  but  at  the 
May  term,  1874,  of  the  Porter  Circuit  Court,  he  sued  Mo* 
Clelland  ai>d  Starr  for  its  price,  after  having  tendered  them 
a  deed  to  the  railroad  company.  On  the  tritil  of  that  action 
the  plaintiff  suffered  a  nonsuit,  and  afterward  petitioned  the 
board  of  county  commissioners  to  make  him  compensation 
for  the  land  so  taken.  This  petition  was,  however,  aban* 
doned,  and,  as  the  next  means  of  procuring  pajrment,  the 
plaintiff  and  divers  other  parties  presented  a  petition  for  a 
change  in  the  highway,  so  a^  to  locate  it,  by  an  order  of  the 
board  of  commissioners,  on  the  line  which  had  been  pi-e- 
viously  occupied  as  above  stated,  over  plaintiff's  land.  View- 
ers were  appointed,  who  reported  that  on  examination  they 
found  a  good  and  sufficient  travelled  road  already  in  exist- 
ence on  the  route  proposed  in  the  petition,  and  recommended 
that  the  prayer  of  the  petition  be  not  granted.  This  ap- 
pears to  have  ended  that  proceeding.  Afterward,  on  De- 
cember 10th,  1875,  the  plaintiff  notified  the  township  trustee, 
in  writing,  to  remove  the  obstructions  in  the  former  road, 
as  he  would  enclose  his  land  over  which  the  public  passed, 
on  the  13th  day  of  that  month.  He  so  far  proceeded  to  so 
enclose  his  premises  as  to  plant  fence-posts  across  the  road 
as  used.  These  were  removed  bv  the  defendant,  who  was  the 
township  trustee,  which   was  the  trespass  complained  of. 


MAY  TEEM,  1881.  225 

Campbell  et  aL,  Executors,  v.  O'Brien, 

When  the  plaintiff  agreed  to  sell  the  strip  of  ground  in  con- 
ti'oversy  to  the  railroad  company,  he  knew  that  the  purpose 
and  object  of  the  purchase  was  to  appropriate  it  as  a  high- 
way, and  knew  of  the  immediate  obstruction  of  the  old  road, 
the  change  of  the  course  of  travel  occasioned  thereby,  and 
of  the  subsequent  erection  of  the  new  bridge,  as  a  conse- 
quence of  such  change.  The  only  question  in  the  case  is, 
did  the  acts  and  acquiescence  of  the  plaintiff  amount  to  a 
dedication  of  the  locus  in  quo  to  the  public,  for  use  as  a 
highway  ?  That  there  was  such  dedication  we  entertain  no 
doubt.  True,  the  owner  did  not  directly  dedicate,  but  he 
stood  by  and  pennitted  the  railroad  company  to  do  so,  and 
this  was  equivalent  to  a  dedication  by  himself.  He  expected 
to  be  paid  by  the  railroad  company  for  the  land,  but  the 
failure  of  the  latter  to  compensate  him  could  not  change  the 
rights  of  the  public,  which  had  been  previously  granted  with 
his  knowledge  and  consent,  and  which  could  not  be  resumed 
by  him  without  serious  public  inconvenience  and  loss.  In  2 
Greenleaf  Evidence,  sec.  662,  it  is  said  of  a  dedication  of  land 
for  a  highway :  **The  right  of  the  public  does  not  rest  upon 
a  grant  by  deed,  nor  under  a  twenty  years*  possession ;  but 
upon  the  use  of  the  land,  with  the  assent  of  the  owner,  for 
such  a  length  of  time  that  the  public  accommodation  and 
private  rights  might  be  materially  affected  by  an  interruption 
of  the  enjoyment."  This  doctrine  was  expressly  approved 
by  this  court  in  27ie  State  v.  JStUj  10  Ind.  219,  and  Says 
v.  The  State,  8  Ind.  425.  See,  also,  TAe  City  of  Columbus 
v.  Dahn,  36  Ind.  330. 

It  is  urged  by  appellants  that  the  public  had  no  right  to 
atoume  a  dedication  by  Campbell  of  the  premises  in  con- 
troversy, because  it  was  known  to  the  proper  public  oflScers 
that  he  did  not  intend  to  make  a  dedication,  but  that  he 
agreed  to  sell  to  the  railroad  company,  and  that,  as  a  vendor, 
he  had  a  right  to  resume  possession  in  case  the  pui'chas^ 

money  was  not  paid. 
Vol.  75.— 15 
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While  it  is  true  that  Campbell  contemplated  a  sale,  so  far 
as  he  was  concerned,  he  knew  that  the  railroad  company  in- 
tended to  dedicate  the  land  to  public  use  as  a  highway,  and 
this  he  permitted  the  corporation  to  do  without  objection, 
and  without  notice  of  the  non-payment  of  the  purchase- 
money,  until  after  the  consideration  for  the  change  of  route 
had  been  received  by  the  railroad  company,  the  old  route 
essentially  destroyed,  and  the  new  road  and  the  new  bridge 
had,  for  a  considerable  period,  been  used  by  the  public. 

He  assented  to  the  dedication  of  the  land  in  controverBj 
to  the  public  by  the  railroad  company,  the  latter  assuming 
to  hold  by  purchase  from  him,  and  he  was  estopped  by  such 
assent,  after  public  rights  had  intervened.  2  Greenleaf  Ev- 
idence, sec.  663.  Under  these  circumstances,  he  could  not 
enforce  a  vendor's  claim  against  the  public. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  appellants. 

Woods,  J.,  dissents,  and  files  opinion. 

Dissenting  Opinion. 

Woods,  J. — ^It  is  clear  on  the  facts  stated  in  the  principal 
opinion,  that  the  testator,  Campbell,  had  not  himself  in- 
tended to  dedicate  the  locus  in  quo  to  public  use,  and  that 
he  did  not  authorize  the  railroad  company,  as  his  agent  and 
for  him,  to  make  the  dedication.  He  simply  made  an  oral 
bargain  to  sell  the  land  to  the  railroad  company,  and,  in  the 
expectation  that  the  bargain  would  be  consummated,  made 
no  objection  to  the  removing  of  his  fences  and  to  the  use  of 
the  ground  for  the  purposes  of  public  passage  and  travel. 
But  the  bargain  was  not  consummated,  nor  put  into  such 
shape  as  to  be  binding  on  him  or  on  the  railroad  company. 
It  was  not  put  In  writing,  nor  so  far  executed  as  to  take  it 
out  of  the  statute  of  frauds.    It  is  claimed  that  the  railroad 
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eompany,  with  Campbell's  consent^  made  the  dedication ; 
but  the  railroad  company  had  not  acquired  the  power,  of  its 
own  will  and  in  its  own  right,  to  make  a  dedication,  and  of 
this  the  world  was  bound  to  take  notice,  so  long  as  the  title 
remained  in  the  testator.  The  n^ilroad  company  did  not 
profess  to  act  ui>on  Campbeirs  authority,  but  in  its  own 
right,  which,  as  was  well  understood,  depended  on  the  com- 
pletion of  the  contract  of  purchase.  It  was  a  part  of  the 
negotiation  between  the  company  and  the  public  officials, 
that  the  company  should  procure  the  right  to  turn  the  street 
upon  the  testator's  Lmd,  and  it  may  be  said  that  the  com- 
pany acted  as  the  agent  of  the  officials,  with  as  much  pro- 
priety as  that  it  acted  for  deceased.  The  deceased  was  not 
estopped  to  deny  the  right  of  the  company  to  make  the 
dedication.  The  public  made  no  expenditure  upon  the  dis- 
puted land,  in  opening  the  new  passage  way.  It  did  not 
Yacate  the  street  as  it  had  been,  and  if  it  permitted  the  rail- 
road to  obstruct  the  street,  and  build  a  bridge  on  the  pro- 
posed new  way,  but  not  on  the  testator^s  land,  it  is  no  ground 
for  an  estoppel,  though  it  appear  that  he  stood  by  and  saw 
these  things  done  without  objecting.  He  had  no  right  to  ob- 
ject ;  and  if  the  public  saw  fit  to  make  expenditures,  and  to 
permit  the  street  to  be  occupied,  on  the  faith  of  the  alleged 
dedication,  made,  as  it  was,  by  the  company  before  it  ob- 
tained either  a  legal  or  equitable  title,  the  testator  could  not 
be  estopped  to  dispute  the  validity  of  the  dedication  because 
he  did  not  object  to  the  temporary  public  use  of  his  land, 
he  having  done  this  in  the  expectation  that  the  company 
would  complete  its  purchase,  and  pay  the  price,  and  not 
through  an  intention  to  dedicate,  which  means  to  give.  The 
intent  to  dedicate  is  an  essential  element  of  the  transaction. 
Campbell  and  the  public  both  acted  on  the  faith  they  had 
in  the  conduct  of  the  railroad  company.  The  railroad  com- 
pany did  not  keep  faith  with  cither ;  but  does  it  follow  that 
Campbell  alone  should  suffer?    On  the  contrary,  having  re- 
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tained  his  title,  he  was  in  the  stronger  position,  and  bis 
right  should  prevail.  It  is  true  that  a  deed  is  not  necessary 
to  the  making  of  a  dedication,  but  it  was  necessary  to  the 
railroad  company's  right  to  make  it  in  this  case,  and  of 
this,  under  the  circumstances,  the  public  was  bound  to  take 
notice,  if  it  did  not  have  actual  notice,  as  it  probably  had. 
The  burden  of  proving  an  estoppel  was  on  the  appellee,  and 
this  includes  the  proof  of  the  want  of  notice.  It  is  not  pre- 
tended that  Campbell's  various  efforts  to  get  pay  for  his 
land  materially  affected  the  question.  They  tend  to  show 
that  he  never  intended  a  dedication. 


♦•♦ 
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Practice.  — Pleading  not  Subscribed, — Demurrer. — Form. — Substam&e.^ 
Motion  to  Seject  or  Strike  Out. — ^Every  pleading,  in  a  ^court  of  record, 
must  be  subscribed  by  the  party  or  his  attorney ;  but  an  objection  to  a 
pleading,  that  it  is  not  thus  subscribed,  can  not  be  reached  by  a  de- 
murrer for  the  want  of  sufficient  facts.  Such  an  objection  goes  to  the 
form,  and  not  the  substance,  and  can  be  reached  only  by  a  motion  to 
reject  or  strike  out  the  plea(llng. 

Same. — Blanks  in  Pleading. —Motion  to  Make  More  Certain  and  Spedfc.— 
An  objection  to  a  pleading,  on  account  of  blanks,  can  not  be  reached 
by  demurrer,  but  by  a  motion  for  an  order  requiring  the  party  to  make 
his  pleading  more  certain  and  specific. 

Same. — Written  Instrument  Part  of  Pleading. ^-The  statement  in  a  plead- 
ing founded  upon  a  written  instrument,  **a  copy  of  which  is  liled  here- 
with,*^ is  sufficient  to  make  the  copy  following  the  pleading  a  part 
thereof. 

Same.— Fariance. — Copy  Controls. — In  such  a  case,  if  there  is  a  variance 
between  the  description  of  the  instrument  and  the  copy  therewith  filed, 
the  copy  controls,  and  will  be  presumed  to  be  right  until  the  contrary 
appears. 

Same. — Deed.— Bond. — Dates  of  Two  Instruments. — When  Execution  Pre- 
sumed.— Date  of  Acknowledgmcut. —  Where   a  deed  was  dated  July 
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20th,  1861,  and  a  bond  for  reconveyance  was  dated  July  30th, 
1861,  and  both  were  acknowledged  July  Slst,  1861,  it  may  fairly  be 
assumed  that  the  final  execution  of  the  two  instruments  by  delivery 
were  concurrent  acts,  and  both  consummated  on  the  day  of  the  date  of 
the  aclcnowledgments  thereof. 

Same. — Venire  de  Novo, — Verdict. — Plaintiffs  or  Defendants,— Cross  Com' 
plaint. — Original  Complaint, — A  party  plaintiff  is  not  entitled  to  a  venire 
de  novo  because  tlie  general  verdict  is:  ^^We,  the  jury,  find  for  the  de- 
fendants on  the  plaintiff ^s  complaint,  and  for  the  defendants  on  the 
cross  complaint."  Technically,  defendants  filing  a  cross  complaint, 
are  plaintiffs  therein ;  but  there  is  no  impropriety  in  designating  them 
as  defendants,  to  distinguish  them  fi'om  the  plaintiffs  in  the  original 
complaint. 

Same. — Evidence. — Title  Bond  Acknowledged  and  Recorded. — A  title  bond 

.  duly  acknowledged  before  the  recorder,  and  recorded,  was  properly 
admitted  to  record,  and  the  record  of  the  bond  was  competent  evidence 
to  prove  its  contents. 

Mortgage.— Deed  and  Title  Bond. — A  deed  and  a  title  bond'  for  recon- 
veyance may  constitute,  in  legal  effect,  a  mortgage. 

Same.— Payment.— Weight  of  Evidence.— Sttpreme  Court.— A  verdict,  find- 
ing that  a  deed  was  in  legal  effect  a  mortgage,  and  that  the  mort- 
gage debt  has  been  fully  paid,  will  not  be  disturbed  by  the  Supreme 
Court  on  the  mere  weight  of  evidence  not  entirely  clear  and  satis- 
factory. 

From  the  Monroe  Circuit  Court. 

J.  F.  Pitttnany  J.  H.  Louden  and  R.  W.  MierSj  for  ap- 
pellant. 

F.  C.  Dunning  J  J.  W.  Buskirk  and  H.  C.  Duncan^  tox 
appellees. 

HowK,  C.  J. — ^This  action  was  commenced  by  the  appel- 
lant against  the  appellees,  as  the  widow  and  heirs  at  law  of 
John  Martin,  deceased,  on  the  3d  day  of  August,  1878. 
The  object  of  the  axjtion  was  to  quiet  the  appellant's  title  to 
certain  real  estate,  particularly  described,  in  Monroe  county, 
which  he  claimed  to  be  owner  of,  under  a  deed  executed  to 
iim  by  the  said  John  Martin  and  the  appellee  Margaret 
Martin,  the  wife  of  said  John,  in  his  lifetime,  and  to  enjoin 
the  appellees  from  cutting  or  removing  any  timber  from  said 
Teal* estate.     To  the  appellant's  complaint  the  appellees  an- 
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swered  in  two  paragraphs,  and  also  filed  a  cross  complaint 
or  counter-claim.  The  appellant's  demurrers,  for  the  want 
of  facts,  to  the  second  i)aragraph  of  apj)ellees'  answer  and 
his  cross  complaint,  were  severally  overruled  by  the  court, 
and  his  exceptions  saved  to  these  rulings.  The  cause,  having 
been  put  at  issue,  was  tried  by  a  jury,  and  a  general  verdict 
was  returned  for  the  appellees,  both  as  to  the  complaint  and 
cross  complaint ;  and  the  appellant's  motions  for  a  venire  de 
novo  and  for  a  new  trial,  having  each  been  overruled,  and 
his  exceptions  saved  to  each  of  these  decisions,  the  court 
rendered  judgment  in  accordance  with  the  verdict. 

In  this  court,  the  appellant  has  assigned  as  errors  the  fol- 
lowing decisions  of  the  circuit  court : 

1.  In  overruling  his  demurrer  to  the  second  paragraph  of 
answer ; 

2.  In  overruling  his  demurrer  to  the  cross  complaint; 

3.  In  overruling  his  motion  for  a  venire  de  novo;  and, 

4.  In  overruling  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  arising 
under  these  alleged  errors,  in  the  same  order  in  which  the 
appellant's  counsel  have  presented  and  discussed  them,  in 
their  well  considered  brief  of  this  cause : 

1.  In  the  second  paragraph  of  their  answer,  the  appellees 
admitted  the  execution  of  the  deed  set  out  and  described  in 
the  appellant's  complaint,  by  the  said  John  Martin,  in  his 
lifetime,  and  the  appellee  Margaret  Martin,  his  wife;  bat 
they  averred,  that  the  said  deed  was  intended  to  be  and  was 

a  mortgage  to  secure  the  sum  of  % ,  theretofore  loaned 

by  the  appellant  to  said  John  Martin ;  that  at  the  time  of 
the  execution  of  said  deed,  and  as  a  part  of  the  transaction 
and  agreement  of  the  parties,  the  appellant  executed  to  sai^ 
John  and  Margaret  Martin  a  bond,  reciting  the  making  of 
said  deed  and  obligating  the  appellant  to  reconvey  the  said 
real  estate  to  said  John  and  Margaret  on  the  repayment  to 
him  of  said  sum. 
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.  The  appellant's  counsel  first  object  to  the  sufficiency  of 
this  pai-agraph  of  answer,  upon  the  ground  that  it  was  not 
signed  by  the  appellees,  or  by  their^  attorneys.  Section  78 
of  the  code  of  1852,  and  section  109  of  the  civil  code  of 
1881,  alike  require  that  **Every  pleading  in  a  court  of  record 
must  be  subscribed  by  the  party,  or  his  attorney/'  But,  if 
it  were  true  that  the  second  paragraph  of  answer  was  not 
subscribed  by  the  appellees  or  their  attorneys,  this  objection 
thereto  could  not  have  been  reached  by  the  appellant's  de«- 
murrer  for  the  want  of  sufficient  facts.  The  objection  goei 
to  the  form  and  not  the  substance  of  the  paragraph,  and  it 
could  have  been  reached  only  by  a  motion  to  reject  or  strike 
out  the  pleading.  Fankboner  v.  Faiikhoner^  20  Ind.  62 ; 
Lowi'y  V*  Dutton,  28  Ind.  473 ;  and  Hewett  V.  JenktM^  60 
Ind.  110. 

Appellant's  counsel  also  object  to  the  sufficiency  of  the 
second  paragraph  of  answer,  on  account  of  the  blank  therein 
as  to  the  amount  of  the  alleged  mortgage  debt.  This  objec- 
tion, also,  like  the  one  just  considered,  could  not  be  and  wad 
not  reached  by  the  appellant^s  demurrer  to  the  paragraph 
for  the  want  of  sufficient  facts.  If  the  appellant  wished  to 
have  the  blanks  filled  in  the  paragraph,  he  should  have  moved 
the  court  for  an  order  requiring  the  appellees  to  make  the 
pleading  more  certain  and  specific,  in  regard  to  such  blanks 
therein. 

Counsel  further  claim  that  the  paragraph  was  bad,  on  the 
demurrer  thereto,  because  a  copy  of  the  bond  mentioned 
therein  was  not  made  a  part  of  the  paragraph  <  in  the  mode 
prescribed  by  law.  This  point  is  not  well  taken.  It  was 
stated  in  the  paragraph  j)f  such  bond,  that  *'a  copy  of  which 
is  filed  herewith ;"  and  in  the  record  before  us  the  para*- 
graph  is  followed  by  a  copy  of  such  a  bond  as  was  described 
therein.  This  was  sufficient,  under  the  code.  Reed  v.  Bro^d-^ 
belt,  68  Ind.  91 ;  Carper  v.  KiU,  71  Ind.  24.  In  such  ik 
case,  if  there  is  a  variance  between  the  description  of  the 


232  SUPREME  COUET  OF  INDIANA, 

Lentz  V.  Martin  et  dl. 

bond  in  the  paragraph,  and  the  copy  of  the  bond, therewith 
filed,  the  rule  is  that  the  copy  controls  and  will  be  presumed 
to  be  right,  until  the  contrary  appears.  CrandaU  v.  The 
First  National  Bank^  etc.y  61  Ind.  349  ;  The  Liberty ^  etc.^ 
Association  v.  Watkins^  72  Ind.  459. 

The  deed  mentioned  in  the  appellant's  complaint  was  dated 
on  the  20th  day  of  July,  1861,  and  the  bond  described  ia 
the  second  paragraph  of  answer  was  dated  on  the  31st  day 
of  July,  1861.  On  account  of  this  discrepancy  in  the  dates 
of  the  two  instruments,  it  is  claimed  by  the  appellant's  coud- 
sel,  as  we  understand  them,  that  the  deed  and  bond  were 
not  executed  concurrently  and  as  parts  of  one  and  the  same 
transaction,  and  that,  for  this  reason,  the  demurrer  to  the 
Becond  paragraph  of  answer  ought  to  have  been  sustained. 
The  deed  and  the  bond  appear,  however,  to  have  been  both 
acknowledged  on  the  same  31st  day  of  July,  1861,  before 
the  recorder  of  Monroe  county ;  and  therefore  it  may  be 
fairly  assumed,  we  think,  that  the  final  execution  of  the  two 
instruments,  by  the  delivery  thereof,  were  concurrent  acts 
and  both  consummated  on  the  day  of  the  date  of  the  ac- 
knowledgments thereof. 

No  error  was  committed  by  the  circuit  court,  ^e  think,  in 
overruling  the  appellant's  demurrer  to  the  second  paragraph 
of  answer. 

2.  In  their  cross  complaint,  the  appellees  alleged,  in  sub- 
stance, that  on  the  day  of ,  18—,  John  Martin, 

being  the  owner  in  fee  simple  of  the  real  estate  described  in 
the  complaint,  and  his  wife,  the  said  Margaret  Martin,  con- 
veyed the  said  land  by  a  deed  absolute  on  its  face,  to  the 
appellant ;  that  the  said  deed  was  intended  to  be  and  was 
only  a  mortgage  to  secure  to  the  appellant  the  repayment 

of  the  sum  of  $ ,  theretofore  loaned  by  him  to  the  said 

John  Martin ;  that  on  the  same  day,  and  as  a  part  of  the 
transaction  and  agreement  of  the  parties,  the  appellant  exe- 
cuted to  the  said  John  and  Margaret  Martin  a  bond  in  the 
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penalty  of  $3,000.00,  and  conditioned  that  he  would,  upon 

the  repayment  to  him  of  said  sum  of  I ,  reconvey  said 

land  to  said  John  and  Margaret  Martin ;  copies  of  which 
bond  and  deed  were  filed  with  said  cross  complaint.  And 
the  appellees  further  said,  that  the  said  sum  had  been  fully 
paid  to  the  appellant ;  and  that  the  said  John  Martin,  on  the 

day  of  ,  18 — ,  died  intestate,  leaving  the  said 

Margaret  Martin,  his  widow,  and  the  other  appellees,  his 
children  and  heirs  at  law,  surviving  him,  who  were  then  the 
owners  of  said  real  estate  in  fee  simple.  Wherefore  the 
appellees  prayed  that  the  said  deed  might  be  declared  to  be 
a  mortgage,  and,  as  such,  to  be  fully  paid  and  satisfied,  and 
for  other  proper  relief. 

The  first  point  made  by  the  appellant's  counsel,  in  dis- 
cussing the  sufficiency  of  this  cross  complaint,  has  reference 
to  the  blanks  appearing  therein,  both  as  to  dates  and  amounts. 
Doubtless,  th^se  blanks  are  a  just  subject  of  criticism,  and 
were  in  direct  violation  of  the  rules  of  good  pleading ;  but, 
while  this  is  so,  we  are  of  the  opinion  that  the  objection  to 
the  cross  complaint,  on  account  of  the  blanks  appearing 
therein,  was  one  which  could  not  be  reached  by  the  demurrer 
thereto  for  the  want  of  facts,  but  only  by  a  motion  to  make 
the  pleading  more  certain  and  specific  as  to  dates  and  amounts. 

The  appellant's  counsel  again  refer,  in  argument,  to  the 
apparent  discrepancy  between  the  dates  of  the  deed  and  of 
the  title  bond,  as  indicating  beyond  a  perad venture  that  the 
deed  and  the  bond  were  not  concurrent  acts  and  parts  of  one 
and  the  same  transaction ;  and,  therefore,  they  claim  that 
the  deed  in  question  can  not  be  regarded  as  a  mortgage,  and 
the  demurrer  to  the  cross  complaint  ought  to  have  been 
sustained.  In  our  view  of  this  question,  as  already  stated,  the 
deed  and  the  bond,  although  bearing  different  dates,  were 
concurrently  executed  as  parts  of  one  and  the  same  trans- 
action, as  was  shown  by  the  acknowledgment  of  the  two 
instruments  on  one  and  the  same  date.     It  was  alleged  in 
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the  cross  complaint,  that  the  deed  and  bond  were  executed 
on  the  same  day,  as  parts  of  one  and  the  same  transaction 
and  agreement ;  and  this  allegation  was  admitted  to  be  true 
by  the  appellant's  demun'er.  It  is  clear,  therefore,  that  the 
appellant's  objection  to  the  sufficiency  of  the  cross  complaint^ 
upon  the  ground  of  the  difference  in  the  dates  of  the  deed 
and  bond,  is  not  presented  by  his  demurrer,  for  the  want  of 
facts,  to  the  pleading  in  question,  and  is  not  well  founded^ 
Our  conclusion  is,  that  the  court  did  not  err,  in  overruling 
the  appellant's  demurrer  to  appellees'  cross  complaint. 

3.  The  next  supposed  error,  of  which  appellant's  coniH> 
sel  complain,  is  the  decision  of  the  trial  court  in  overruling 
the  motion  for  a  venire  de  novo.  The  general  verdict  of  the 
jury  was,  in  substance,  as  follows :  **We,  the  jury,  find  for  the 
defendants  on  the  plaintiff's  complaint,  and  for  the  defend- 
ants on  the  cross  complaint."  Of  this  verdict,  the  appel*  • 
lant's  counsel  say,  in  argument :  "We  think  it  should  ready 
*We  find  for  the  defendants  on  plaintiff's  complaint,  and  for 
the  plaintiffs  on  the  cross  complaint.'  "  In  other  words,  it  id 
claimed  that  the  defendants  in  the  complaint  were  plaintiffs 
in  their  cross  complaint  and  ought  to  have  been  so  designated 
in  the  verdict  on  their  cross  complaint.  Technically,  no 
doubt,  the  defendants,  who  file  a  cross  complaint,  are  plain* 
tiffs  therein ;  but  even  then  there  is  no  impropriety  ia 
designating  them  as  defendants,  in  order  to  distinguish  them 
from  the  plaintiff  in  the  original  complaint.  It  is  as  de- 
fendants they  file  their  cross  complaint,  and,  if  they  were 
not  defendants,  they  could  not  file  any  such  pleading.  The 
appellant's  objection  to  the  general  verdict  did  not,  we 
think,  entitle  him  to  a  venire  de  novo. 

4.  Under  the  alleged  error  of  the  circuit  court,  in  over- 
ruling the  motion  for  a  new  trial,  it  is  earnestly  insisted  by 
the  appellant's  counsel,  that  the  general  verdict  of  the  jury 
was  not  sustained  by  sufficient  evidence  and  was  contrary 
to  law.     The  evidence  showed  very  clearly,  as  it  seems  to 
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US,  that  the  deed  and  the  bond  were  parts  of  one  and  the 
same  contract,  and  together  constituted  a  mortgage,  in  legal 
effect,  to  secure  the  payment  to  the  appellant  by  John  Mar- 
tin of  the  sum  of  $265.70,  *«on  the  25th  day  of  December, 
1862,  or  any  reasonable  time  thereafter."  On  the  question 
of  the  payment  of  this  moilgage  debt,  as  alleged  in  the 
cross  complaint,  the  evidence  was  not  so  clear  and  satisfac- 
tory, as  perhaps,  it  would  have  been  if  the  suit  had  been 
tried  in  the  lifetime  of  both  the  parties  to  the  contract.  But 
we  can  not,  under  the  well  established  practice  of  this  court, 
disturb  the  verdict  of  the  jury  on  the  weight  of  the  evi- 
dence, for,  as  we  read  the  record,  the  evidence  adduced 
upon  the  trial  tended  fairly  to  sustain  the  verdict  on  every 
material  point.     The  verdict  was  not  contrary  to  law. 

Appellant's  counsel  claim  that  the  court  erred  on  the  trial 
in  admitting  in  evidence  the  record  of  the  title  bond,  made 
part  of  appellees'  answer  and  cross  complaint,  as  the  same 
had  been  recorded  in  the  recorder's  office  of  Monroe  county. 
The  bond  had  been  duly  acknowledged  by  the  appellant 
before  the  recorder,  and  w^as  properly  admitted  to  record. 
1  R.  8-  1876,  p.  759,  sec.  2.  The  record  of  the  bond  was 
competent  evidence.  The  motion  for  a  new  trial  was  cor- 
rectly overruled. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


•  ■» 
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PRACnOE. — ComplaiTU. — Several  Demurrer, — Approved  Form, — ^A  demnr-     jg^  ^/ 
rer,  ^*'The  defendants  herein  demnr  to  each  of  the  paragraphs  of  the        ~  ~ 
complaint,  for  the  reason  that  neither  of  said  paragraphs  states  facts 
sufficient  to  constitute  a  cause  of  action/^  accords  substantially  with 
the  form  approved  for  a  several  demurrer,  and  is  sufficient. 
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Same. — Construction  of  Code. — ^The  code  of  practice  requires  a  liberal 
construction,  with  a  view  to  substantial  justice. 

Beplevin  BAiL.—Attestation. — Entry  of  Contract  not  Invalid. — Justice  of 
the  Peace. — ^An  entry  of  a  contract  of  replevin  bail  is  not  invalid,  by 
reason  of  the  failure  of  the  justice  to  note  the  required  attestation. 

Supreme  Court. — Practice.— Judgment  on  one  Paragraph  of  Complatnt.-^ 
Other  Paragraphs  not  Considered. — Where  it  is  manifest  that  a  judgment 
rests  upon  the  only  paragraph  of  a  complaint  containing  the  cause  of 
action,  it  will  be  considered  by  the  Supreme  Court,  and  objectioDS  to 
the  other  paragraphs  presenting  no  important  question  passed  by. 

From  the  Monroe  Circuit  Court. 

JEJ.  K.  MiUer^  «7.  H.  Louden  and  R.  W.  MierSy  for  appel- 
lants. 

J.  W.  Bushirh  and  H.  C,  Duncan^  for  appellee. 

Woods,  J. — Action  upon  the  official  bond  of  a  justice  of 
the  peace ;  complaint  in  three  paragraphs ;  error  assigned 
upon  the  overruling  of  the  demurrer  to  the  complaint  and 
of  the  motion  for  a  new  trial. 

Counsel  for  the  appellee  contend  that  the  demurrer  is 
joint,  and  not  separate  to  each  paragraph  of  the  complaint, 
and  that,  if  any  of  the  paragraphs  is  good,  the  exception  is 
not  available.  They  cite  /Stanford  v.  Davis^  64  Ind.  45 ; 
Silvers  v.  Tlie  Junction  R.  R.  Co.^  43  Ind.  435  ;  Buskirk's 
Practice,  193-5. 

The  language  of  the  demurrer  in  this  case  is  as  follows  : 
**The  defendants  herein  demur  to  each  of  the  paragraphs  of 
the  complaint,  for  the  reason  that  neither  of  said  paragraphs 
states  facts  sufficient  to  constitute  a  cause  of  action.*' 

This  accords,  substantially,  with  the  form  for  a  several 
demurrer  suggested  in  Silvers  v.  Tlie  Junction  R.  R.  Co. 9 
supra  ^  and  is  sufficient.  It  is  addressed  to  each  paragraph, 
and  the  addition  of  the  words  ** separately,  and  severally" 
would  be  a  meaningless  tautology.  The  statement  of  the 
cause  of  demurrer,  ''that  neither  of  said  paragraphs  states 
facts  sufficient,"  etc.,  is  doubtless  subject  to  the  criticism 
of  counsel,  that  it  alleges  the  insufficiency  of  each  paragraph 
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as  a  ground  of  objection  to  any  one,  while  it  ought  to  be  so 
stated  as  to  charge  the  insufficiency  of  the  particular  para- 
graph under  consideration.  The  same  criticism  may  be  made 
upon  the  form  suggested  in  the  case  referred  to,  but  we  are 
not  inclined  to  hold  that  papers  must  be  drawn  with  absolute 
nicety  and  accuracy  of  expression.  It  is  enough  if  the  mean- 
ing is  reasonably  clear.  The  code  requires  a  liberal  con- 
struction, with  a  view  to  substantial  justice  between  thd 
parties.     Section  90. 

The  first  paragraph  of  the  complaint,  for  breach  of  the 
bond,  charges  the  acceptance  by  the  justice  of  irresponsible 
replevin  bail.  The  second  paragraph  alleges  the  failure  and 
refusal  of  the  justice  to  issue  execution  upon  a  judgment 
taken  before  him  by  confession  in  favor  of  the  plaintiff. 
The  third  paragraph  avers  the  negligent  failure  of  the  just^ 
ice  to  attest  the  contract  of  replevin  bail  which  he  accepted 
and  entered  upon  his  docket,  for  want  of  which  attestation » 
it  is  alleged,  the  contract  was  invalid.  It  is  further  averred 
that  the  justice  neglected  to  issue  execution  until  after  the 
expiration  of  the  time  of  stay  allowed  by  law  in  such  a  case, 
upon  a  proper  entry  of  replevin  bail,  and  that  thereby  the 
plaintiff  lost  his  judgment.  The  answers  to  special  inter- 
rogatories returned  by  the  jury  demonstrate  that  the  verdict 
and  judgment  rest  upon  the  third  paragraph,  and  that  there 
existed  no  cause  of  action  except  upon  that  paragraph ;  and, 
as  the  objections  made  to  the  first  and  second  paragraphs 
present  no  important  question,  we  pass  them  by. 

The  demurrer  to  the  third  paragraph  should  have  been 
sustained.  The  entry  of  the  contract  of  replevin  bail  was 
not  invalid  by  reason  of  the  failure  of  the  justice  to  note  the 
required  attestation ;  though  it  is  fair  to  the  circuit  court, 
and  to  the  counsel  engaged  in  the  case,  to  say  that,  at  the 
time  the  trial  was  had,  the  ruling  of  this  court  had  been  that 
such  attestation  was  necessary.  Hougland  v.  The  State ^ 
43  lud.  537  ;  Fentrissw.The  State,  44  Ind.  271.   These  cases. 
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in  this  respect,  have  been  overruled.  Miller  v.  McAUister^ 
69  Ind.  491 ;  The  Vhxcennes  National  Bank  v.  Cochrum^  64 
Ind.  229 ;  Hawes  v.  PHtchardy  71  Ind.  166 ;  Eltsn^oth  v. 
VoiHs,  74  Ind.  459 ;  Endey  v.  McCorkle,  74  Ind.  240. 

The  questions  presented  on  the  motion  for  a  new  trial 
need  not  be  considered.  The  judgment  is  reversed,  with 
costs  and  with  instructions  to  sustain  the  demurrer  to  the 
third  paragraph  of  the  complaint. 


♦•♦ 


No.  8716. 

The  State  v,  Hamilton. 

Xjquor  Law. — Sale  to  MUior.  — License, — Under  the  provisions  of  the  act 
of  March  17th,  1875, 1  R.  S.  1876.  p.  871,  the  sale  of  intoxicating  liquor 
to  a  minor  is  one  of  the  prohibited  sales  which  a  license  does  not  author- 
ize a  vendor  by  retail  to  make;  and  hence,  in  a  prosecution  for  such  a 
sale,  it  is  immaterial  whether  the  defendant  has  or  has  not  a  license  to 
sell  to  another  and  a  different  class  of  persons. 

From  the  Wabash  Circuit  Court. 

D.  P,  Baldwin^  Attorney  General,  M.  Oood^  Prosecut- 
ing Attorney,  and  0.  //.  Bogue^  for  the  State. 

NiBLACK,  J. — ^This  was  a  criminal  prosecution,  commenced 
hefore  a  justice  of  the  peace.    The  affidavit  was  as  follows : 

"George  King,  being  duly  sworn  according  to  law,  upon- 
hi*  oath  says  that,  on  the  26th  day  of  December,  1879,  at 
the  county  of  Wabash,  in  the  State  of  Indiana,  one  Schuy- 
ler Hamilton  did  then  and  there  unlawfully  sell  one  ffill  of 
intoxicating  liquor,  to  wit,  gin,  for  the  sum  of  ten  cents  in 
kioney,  the  same  being  less  than  a  quart,  to  one  Orlando  C. 
King,  who  was  then  and  there  under  twenty-one  years  of 
age,  contrary  to  the  form  of  the  statute  in  such  cases  made 
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and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana.'* 

The  defendant  was  convicted  of  the  offence  charged 
against  him,  before  the  justice.  Upon  an  appeal  to  the  cir- 
cuit court,  the  affidavit  was  quashed,  and  the  defendant  dis- 
charged. The  State  has  appealed,  and  assigned  error  upon 
the  decision  of  the  court  quashing  the  affidavit. 

We  have  no  brief  from  the  appellee,  and  consequently  no 
argument  against  the  sufficiency  of  the  affidavit ;  but  counsel 
for  the  State  inform  us  that  the  affidavit  was  quashed  be- 
cause it  did  not  allege  that  the  appellee  had  no  license  author- 
izing him  to  sell  intoxicating  liquors  in  a  less  quantity  than 
a  quart  at  a  time.  The  sale  of  intoxicating  liquor  to  a  minor 
is  one  of  the  prohibited  sales  which  a  license  does  not  author- 
ize a  vendor  by  retail  to  make,  and  hence  it  is  wholly  imma- 
terial whether  a  person  selling  intoxicating  drink  to  a  minor 
has  or  has  not  a  license  to  sell  to  another  and  a  different 
class  of  persons.  1  R.  S.  1876,  p.  871,  sees.  9  to  15.  Meyer 
V.  Tlie  State,  50  Ind.  18. 

The  affidavit  was  not,  therefore,  bad  for  the  reason  sug- 
gested, nor  are  we  able  to  see  any  substantial  objection  to 
the  affidavit  in  any  other  respect.  In  our  estimation  the 
court  erred  in  quashing  the  affidavit. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


■  ■■  ,  ^#» 


No.  7033. 

Clay  v.  Vanwinkub. 

Partkership. — Husband  and  Wife. — Beplevin. — Evidence. — ^In  an  action 
by  a  wife  against  a  constable  to  replevy  goods  levied  upon  as  the  prop- 
arty  of  the  husband,  on  a  judgment  against  him,  the  evidence  showed 
that  the  husband  had  entered  into  a  partnei*ship  business  upon  money 
furnished  him  by  his  wife,  and  that  the  debt  for  which  the  levy  was 
made  was  created  during  the  partnership;  that  the  wife  furnished  no 
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money  during  the  partnership ;  hut,  a  short  time  hefore  the  levying  of 
the  execution,  she  had  purchased  the  partner's  interest,  and  that  slia 
had  since  purchased  the  goods  levied  on,  with  her  own  funds;  that  the 
husband  had  the  entire  control  and  mknagement  of  the  business  after 
his  wife's  purchase  of  the  partner's  interest,  and  had  an  equal  Interest 
with  his  wife  in  the  business. 

Held,  that  the  wife  could  not  recover  the  goods  as  her  individual  property. 

< 

From  the  Lake  Circuit  Court. 

M.  Wood  and  T.  J.  Wood^  for  appellant. 
J.  W.  Youche  and  A.  L.  Jonesy  for  appellee. 

Franklin  9  C. — ^Appellant  brought  a  suit  in  replevin  f«)r 
personal  goods  that  had  been  levied  upon  by  appellee,  as 
constable,  as  the  property  of  John  H.  Clay,  her  husband,  upon 
an  execution  issued  upon  a  judgment  rendered  against  the 
husband  and  others.  Trial  by  jury,  verdict  for  defendant, 
motion  for  a  new  trial  overruled,  and  judgment  for  defendant. 

The  only  error  assigned  is  the  overruling  of  the  molioQ 
for  a  new  trial,  and  that  was  based  upon  the  reason  that  the 
verdict  was  not  supported  by  sufficient  evidence. 

The  evidence  shows  that  a  short  time  before  the  judgment 
was  rendered  upon  which  said  execution  was  issued,  appel- 
lant's husband  and  one  Eli  Wanders  formed  a  partnership 
in  the  grocery  store  business  ;  that  she  had  given  to  her  hus- 
band, to  do  business  on,  about  $975  ;  that  this  debt  of  $100, 
for  which  the  levy  was  made,  was  created  during  said  part- 
nership ;  that  she  let  her  husband  have  no  money  during  the 
partnership ;  that  she,  a  short  time  before  the  levying  of 
the  execution,  had  bought  Wanders  out,  and  that  she  had 
since  purchased  the  goods  levied  upon,  with  her  own  funds. 
The  testimony  showed  that  her  husband  had  the  entire  con- 
trol and  management  of  the  business  after  the  close  of  the 
partnership  with  Wanders,  and  had  an  equal  interest  thereia 
with  his  wife. 

We  think  the  appellant  had  no  right  to  replevy  the  goods 
as  her  individual  property,  and  that  the  evidence  in  the  case 
supported  the  verdict  of  the  jury. 
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PerCubiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  appellant's  costs. 


»•» 
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Weis  V.  The  City  of  Madison. 

CiTiBS  AND  Tow^s.— Grading  Public  Street.— Comeqxiential  Damages,^ 
Appropriation. — Constitutional  Zau?.— Consequential  damages,  resulting 
from  the  grading  of  a  public  street,  do  not  constitute  a  taking  or  ap- 
propriation of  property,  within  the  meaning  of  the  constitution. 

Same. — Authorized  Improvement. — Beasonable  Care. — Injury  to  Property  of 
Adjacent  Proprietors. — Whei"e  an  improvement  of  a  street  in  a  city  is 
one  which  the  city  has  authority  to  make,  and  reasonable  care  is  used 
in  doing  the  work,  no  liability  attaches,  although  injury  may  be  done 
to  the  property  of  adjacent  proprietors. 

pLEAViJUG.— Actionable  Negligence. — Negligence  or  no  negligence  must 
be  determined  from  the  facts  pleaded,  not  from  the  presence  or  absence 
of  general  epithets. 

Surface-Water. — Municipal  Corporations. — A  municipal  corporation 
has  no  right  to  collect  surface-water  in  an  artificial  channel,  and  pour 
it  in  a  body  upon  the  adjacent  land  of  another. 

Same. — Cities  and  Toums. — Public  Highways. — Enibankntents  and  Outlets, 
— ^A  city  may  divert  surface-water  from  the  public  highways,  and,  to  do 
so,  ma}'  build  embankments  or  enlarge  outlets. 

Sam£. — Dominion  Over  Highways. — A  municipal  cori'oration  Is  entitled 
to  exercise  dominion  over  the  public  highways,  and  is  not  liable  for  so 
exercising  this  right  as  to  change  or  divert  the  flow  of  surface-water. 

Same. — Watercourse. — ^A  natural  watercourse  is  a  stream  of  water  flowing 
in  a  certain  direction,  through  a  defined  channel,  with  bed  and  banks. 
Tlie  channel  may  sometimes  be  dr}',  but  there  must  be  substantial  indi- 
cations of  the  existence  of  a  stream,  ordinarily  a  moving  body  of  water. 

Same.  — Bavines.  — ^Ravines,  through  which  surface-water  i-uns  in  times 
when  there  are  heavy  rainfalls,  are  not  natui-al  watercourses. 

Same.  —  Obstruction  of  Natural  Watercourse.  —  Liability.  —  If  a  natural 
^watercourse  is  wrongfully  obstnicted,  there  is  a  plain  liabilit}'. 

Same. — Flow  Upon  Lots  Below  Adjacent  Streets,— City.— ^Damages. — If 
surface-water  flow  upon  a  lot  because  of  its  being  below  the  level  of 
adjacent  streets  or  lots,  the  owner  can  not  recover  damages  from  the  city. 

Vol.  75.— 16 
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i^V^— .Municipal  C(np<mHionsi.-r-leakilAtiite  Potoer.  —Miuittertciil  Jm.- 
Negligent  Performance.— -A  municipal  corporation  Is  not  liable  for  tlie 
exercise  of  a  legislative  power,  but  is  liable  for  the  negligent  perform- 
ance of  ministerial  acts. 

SAsm.—Colbeeting  and  Flowing  of  Surface- Water. — Collecting  surface- 
water  into  one  channel,  and  causing  it  to  flow  upon  another's  land,  is 
an  actionable  injury,  being  a  ministerial  and  not  a  legislative  or  judi- 
cial act. 

Sauk,— Defect  of  Plan,— For  a  defect  in  the  mere  plan  or  system  of  re- 
moving surface-water  from  a  street,  there  is  no  liability  so  long  as  the 
ministerial  work  of  c^frying  iato  effect  the  plan  is  not  undertaken. 

Same,— Pleading. — Action  Against  City  for  Damages.  —  Complaint.— A 
paragraph  of  complaint  against  a  city,  which  alleges  with  reasona- 
ble  certainty,  that  the  municipal  authorities  did,  by  the  improvement  of 
a  street,  collect  in  one  channel  the  surface-w^ater  falling  upon  divers 
streets,  and  flow  it  against  an  insufficient  culvert,  and  thus  unlawfully 
cast  the  water  in  a  body  upon  the  private  property  of  the  plaintiff,  con- 
tains facts  suflicient  to  constitute  a  cause  of  action. 

8ame. — Insufficient  Evidence. — On  trial  of  such  an  action,  the  court  did 
right  in  directing  a  verdict  for  the  defendant. where  the  evidence  showed 
that  plaintiff  had  suffered  no  material  damage  from  overflow  before  the 
city  enlarged  the  culverts  and  drains  complained  ot;  that,  before  sucli 
action  of  the  city,  the  natural  tendency  of  the  surfaco-water  was  to 
flow  by  without  damage;  and  that  his  property  is  at  the  foot  of  ^^higfa 
hills,''  where  in  times  of  rain  the  water  comes  down  the  ravine  in  ^'im- 
mense quantities,"/ 

J*lu.CTiCE.— Vet*dict,— Court  May  Direct.— There  are  eases  where  the  court 
may  rightfully  direct  a  verdict. 

Same. —  Verdict  Against  Law  and  Evidence, — ^A  judge  is  not  bound  to  bu\^ 
mit  a  question  to  a  jury,  where  their  verdict,  if  contrary  to  his  views  of 
the  evidence  and  its  legal  effect,  woulc)  be  certainly  set  aside  as  clearly 
against  the  law  and  the  evidence. 

Same.— Courts  interfere  only  in  cases  where  it  is  manifest  that  there  is 
no  evidence  upon  which  a  verdict  could  legally  rest. 

Same. — ExcepUon,^Leave  to  State  in  Writing.— Aa.  exception  mast  be  re- 
duced to  writing  when  taken,  or  leave  must  be  obtained  te  alterward 
state  it  in  writing. 

Same.— A  plaintiff  can  not  state  one  oause  of  action  an4  recover  upon 
another. 

From  the  Jefferson  Circuit  Court. 

J,  Roberta y  E,  JR.  Wilson  n^i'l  V  Frrfncigeo,  for  appeUant. 
J.  W,  Linck^  C.  E.  Walker  aud  W.  S.  Moberts^  for 
p^Uee* 
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BLLiorr,  J. — Appellant  was  the  plaintiff  briow,  and  sought 
a  f9cof¥ery  for  iBJuries  to  his  pioportj,  alleged  to  have  re* 
aolted  ftrom  the  wrongful  aota  of  appellee,  in  Improving 
fltroets  and  constructing  drains  and  culverts.  Up€«  the 
dose  of  appellant's  evidence,  the  court,  on  motion  of  the 
appellee,  infltructed  the  jury  to  return  a  verdict  in  favor  of 
the  latter.  The  appellee  demurred  to  each  of  the  three 

paragraphs  of  the  appellant's  complaint,  and  these  demur- 
rers were  overruled.  Appellant  assigns  error  upon  the  rul- 
ing denying  his  motion  for  a  new  trial,  and  appellee  has 
assigned  cross  errors  upon  the  overruling  of  the  demurrers 
to  the  eomplaint. 

Counsel  have  argued  the  snfficiencj  of  the  complaint,  upon 
the  theory  that  if  there  was  a  bad  complaint  it  is  immaterial 
whether  there  was  or  was  not  error  in  overruling  appellant's 
motion  for  a  new  trial.  We  need  not  decide  whether  this  is 
or  is  not  a  correct  doctrine,  but,  as  it  is  a  more  convenient 
method  of  considering  the  principal  question  in  the  ease,  w€ 
shall  first  consider  the  ruling  upon  the  demurrers. 

The  first  paragraph  of  the  complaint  alleges  that  the  ap* 
pellant  was  the  owner  of  certain  real  estate  in  the  city  of 
^Madison ;  that,  to  quote  the  language  of  the  complaint,  ^*the 
defendant,  not  regarding  the  rights  of  the  plaintiff  in  the 
premises,  constructed,  and  caused  to  be  constructed,  on  and 
along  the  streets  in  said  city  lying  north  of  plaintiff's  prem- 
ises, ditches  and  drains,  so  as  to  gather  togeth^  out  of  their 
natura)  artd  pro{)er  channels,  and  accumulate  into  one  body 
and  stream,  all  the  water  for  a  long  distance,  northwardly 
and  westwardly  of  plaiutiff^s  property,  to  wit,  for  the  dis- 
tance of  two  hundred  yards,  and  did  also  construct  and 
maintain  a  culvert  under  and  across  said  street  north  of  and 
upon  the  high  ground  running  northwardly  from  said  lots, 
in  s»eh  a  manner  that  said  waters,  so  aceumidated  and  eol- 
keted  cwt  of  their  natural  course  and  channels^  were  made 
to  and  cKd  o¥erflow**  I^ntiff's  propcafty. 
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The  second  paragraph,  after  alleging  ownership  and  situ- 
ation of  appellant's  property,  avers  ''That,  north  of  said 
lots  of  plaintiff,  there  was  and  still  is  a  street,  under  the 
control  and  supervision  of  the  defendant,  upon  ground  much 
higher  than  plaintiff's  lots ;  that  defendant,  in  construct- 
ing and  repairing  said  street,  has  diverted  the  water  on  the 
liorth  side  of  said  street  from  its  natural  channel  and  courses, 
and  caused  the  same  to  flow  down  said  street  on  the  north  side 
thereof,  until  opposite  said  lots,  where  it  was  discharged 
into  a  small  culvert  or  passage  way,  constructed  by  defend- 
ant, under  and  across  said  street,  toward  plaintiff's  lot,  but 
which  said  culvert  or  passage  way  had  for  a  long  time  been 
closed,  so  that  but  little  water  passed  through  and  upon  the 
lots  of  plaintiff,  so  that  the  quantity  discharged  through  the 
same  passed  off  to  a  natural  stream  south  of  said  lots,  with- 
out doing  any  material  damage  to  plaintiff's  lots ;  that  af- 
terward defendant  caused  said  ditches  to  be  widened,  ex- 
tended and  deepened,  so  as  to  a^ccumulate  a  larger  body  of 
water  oi>  the  north  side  of  said  street  than  would  naturally 
flow  thereon,  and  also  caused  said  culvert  or  passage  way  to 
be  reconstructed  upon  a  greatly  enlarged  scale,  and  con- 
structed the  same  very  much  larger  than  it  ever  was  before, 
and  thereby  permitted  and  caused  every  time  it  rained  a 
much  larger  quantity  of  water  to  flow  through  the  same, 
and  thus  cast  it  upon  plaintiff's  lots." 

The  third  paragraph,  after  alleging  ownership  and  describ- 
ing plaintiff's  property ,  proceeds  as  follows :  ' 'Thus  defend- 
ant, in  constructing  a  street  northwestwardly  from  said  lots, 
and  running  near  them  on  ground  much  higher  than  said  lots, 
had  so  constructed  the  drains  and  culverts  under  said  street 
southwardly  towards  the  same  as  to  wrongfully  collect  a 
large  body  of  water,  whenever  it  rained,  on  the  north  side  of 
said  street,  and  instead  of  permitting  it  to  flow  and  pass  off 
in  its  natural  courses,  to  flow  through  said  culvert  and  dis- 
charge its  currents  over  and  upon  the  plaintiff's  lots." 
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We  have  copied,  from  the  various  paragraphs  of  the  com- 
plaint, all  the  allegations  charging,  or  attempting  to  charge, 
an  actionable  wrong  against  the  appellee,  omitting  the 
merely  formal  parts  and  the  allegations  of  loss  and  injury. 

The  argument  of  appellee  attacks  the  complaint  upon  the 
ground  that  it  fails  to  show  any  facts  constituting  culpable 
begligence  upon  the  part  of  the  municipal  authorities.  In 
answering  the  appellee  the  appellant  insists  that  the  acts  of 
the  city  authorities  were  of  such  a  character  as  constituted 
a  taking  and  appropriation  of  appellant's  property  within  the 
meaning  of  the  constitution,  and  cases  are  cited  lending  the 
position  some  support.  Inman  v.  Tripp^  11  R.  I.  520,  S.  C, 
17  Albany  L.  J.  12,  is,  as  counsel  assert,  a  strong  case  in 
appellant's  favor,  but  the  force  of  that  case  is  very  greatly 
weakened,  \\  not  altogether  broken  down,  by  the  later  case 
of  Wakefield  v.  Newell^  12  R.  I.  75.  It  is  not,  however, 
necessary  to  discuss  this  point  at  length,  for  it  is  the  firmly 
settled  law  of  this  State  that'consequential  damages,  resulting 
from  the  grading  of  a  public  street,  do  not  constitute  a  tak- 
ing or  appropriation  of  property,  within  the  meaning  of  the 
constitution.  Macyy,  The  City  of  Indianapolis^  17  Ind. 
267  ;  The  City  of  Lafayette  v.  Bush,  19  Ind.  326  ;  Tlie  City 
of  Vincennes  v.  Richards^  23  Ind.  381 ;  Snyder  v.  TTie  Presi-- 
dent,  etc.,  6  Ind.  237.  The  doctrine  of  these  cases  is  sus- 
tained by  the  overwhelming  weight  of  authority,  and  is 
founded  upon  fundamental  principles. 

The  appellee  argues  with  much  ability,  that  the  complaint 
is  bad  because  it  does  not  charge  that  the  municipal  authori- 
ties were  guilty  of  negligence  in  making  the  changes  and 
improvements  which  caused  the  injury  for  which  a  recovery 
is  sought.  It  is  contended  that  the  municipal  authorities 
bad  a  right  to  make  the  improvements  described  in  the  com- 
plaint, and  that,  if  they  acted  with  reasonable  care  the  cor- 
poration is  not  responsible  for  consequential  damages  to  the 
adjacent  property.     It  is  true,  as  appellee  maintains,  that 
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wbere  the  improvement  is  cue  wbich  the  city  haa  Mttbortty 
to  makei  aiKl  reaBcmable  oftre  is  need  in  doing  the  worki  t» 
Ikbility  attaches,  although  injury  may  be  done  to  the  profH 
erty  of  adjacent  proprietors^  .  The  cases  cited  from  oolrvwii 
reports  fully  establish  this  doctriBe»  aud  they  are  ia  harmony 
with  the  almost  unbroken  current  of  authority.  Dalkm 
Municipal  Corporations^  sec.  990,  and  note.  The  rule  ttadsr 
laention  prevails  where  there  is  no  statutory  provisioii  de> 
clariiig  a  different  one»  and  our  statute  does  not,  it  is  obi4« 
0US9  apply  to  such  a  case  as  that  which,  as  appellajit  con* 
tends,  the  present  complaint  makes.  The  r^ile  proooimoei 
in  2%e  Ciiy  of  Loganspctt  v.  PoOardj  50  Ind.  151,  does  not 
apply  to  a  case  of  such  a  character  as  that  which  now  ocdK 
pies  our  attention. 

The  qaeetion  of  negligence  or  no  negligedce  is  to  he 
determined  from  the  fiacts  pleaded,  and  the  pi^eseaoe  or 
absence  of  general  epithets  adds  no  real  foi-ce  to  the  faets 
stated.  If  the  facte  stated  are  sufficient  to  show  negligenoe, 
the  absence  of  epithets  does  not  impair  their  force ;  If  they 
are  not  sufficient,  no  mere  ^ithets  can  supply  the  want. 
The  question  ie  h^e,  as  in  all  cases,  do  tbe  facts  pleaded 
show  that  the  appellee  was  guilty  of  actionable  negHfenes? 

The  cftse  of  Inm^n  v.  TWpj),  mpra^  is  much  relied  npoA 
by  the  a^ellaat,  but  upon  the  point  under  immediate  eoa^ 
sidet*ation,  as  upon  the  preceding  one,  the  force  of  tbe 
opinion  is  much  impaired  by  the  subsequent  holding  in  tlM 
kter  case  of  Wak^eid  v.  NewelL  In  the  last  case  liie 
court  said:  '*In  IntMin  v.  Tripp^  11  B%  L  530,  we  did  net 
mean  to  decide  that  a  town  or  city  has  any  less  power  over 
its  streets  or  highways,  in  respect  of  surface-water,  than  aa 
individtial  has  over  his  own  land,  but  only  that  it  has  no 
greater  power/'  The  case  so  confidently  built  upon  eaa 
not«  therefore,  be  allotted  the  foroe  attached  to  it  by  nppsl 
knt.  While  it  ie  true  that  the  case  does  not  go  quite  *o  Itr 
aa  couueel  daioi,  it  oeveilheless  does  hold  that  a  municiipi) 
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oitpoitetkni  hM  BO  right  to  KM>ll«ot  tturhtc^iftttef  iH  4&  ektM^ 
ml  And  pour  it  apoti  the  land  of  ttnotlleis  and  to  tliie  ^ikteol 
tin  ln^tr  OMO  eiq)talftly  apptoved  the  eartief . 

ki  jdaMejr  T.  7%e  €Uy  of  Pwt  IlHiH)h,  96  Mteh.  %M,  ii 
wiM  hrid  tkat  a  mmioipAl  corporation  is  Ikible  for  oonalrUG^ 
f«g  «  fiewer  in  euoh  a  mamier  as  to  collect  liti^e  qaantities  of 
wattet*  and  flow  it  upon  plunntifF's  land.  In  tbt  case  lait 
naai^ed,  the  dietinctiou  between  conaequential  and  direct  in«* 
lavies  is  clearly  and  forcibly  drawn  ^  as  well  ns  the  distint^r 
tion  between  legislative  and  ministerial  acts*  Th^  question 
nnder  diaeussion  received  a  very  full  and  careful  eicaninatlon 
in  Wib&n  v.  City  f>f  N^  Bedford,  108  Maas.  S$l>  and  it 
wae  there  held  that  the  city  wns  liable  for  damages  taased 
by  the  escape  of  water  from  an  aitiAcia)  rsOBrroir  in  which 
it  had  been  collected  by  the  mttnictpal  anthotiti^i  In  J^j^ 
landa  Tv  f^ckier,  L.  R.,  3  Ev  ft  Ii  Ap.  GaSi  ddO»  W4ter  had 
been  collected  in  an  attificial  reB^voir,  from  which  tt  floVre^ 
into  plaintiff's  mine»  and  it  was  held  thsi  an  actton  would 
lie«  It  was  there  said  by  hoitd  CftANWOlttR  (  *'tf  a  person 
bniigs^  or  accumulates^  on  his  land  anything  whidh>  if  it 
should  escape^  mi^  cause  damage  to  his  neighbor^  he  does  id 
at  his  peril/'  In  OiOimm  v.  City  of  VhiaHe»Um,  16  W.  ya» 
i8B|  it  was  held  that  an  action  would  lie  against  a  mnnieipal 
ooi|K>mtion  for  collecting  and  casting  sarfaice'^water  in  a  b<^y 
apon  the  lands  of  an  adjacent  Dwner% 

The  Supt^me  Court  of  IHinois  ban  declared  and  enfbVc^li 
th^  same  doctrine  in  quite  a  number  of  cases.  Tke  City  tf 
Amwa  y.  Beed,  67  111.  29 ;  Iftt  City  <tf  D(ax)H  V.  Bakef^ 
66  UK  61S ;  City  of  JachnrnviUe  v.  Luntbett^  «8  HL  619  * 
City  ufAttM^  Y.  GiUeU,  6%  HI.  133. 

The  subject  came  under  review  in  O'Bfkh  t.  Ctfy 
tfiffl.  Pdtri^  n  Minn.  dSl ;  S.  C,  88  Am.  B.  470.  A  dtis- 
tinetion  was  thera  drawn  between  tho  oases  where  the  effect 
oi  gvadittg  and  improving  was  to  throw  eurftice^Waltei^  on  Ih^ 
Itads  of  olhnrs^  but  whers  tiiere  was  no  OOnfinMstnt  in  chAMi^ 


248  SUPREME  COURT  OF  INDIANA, 

--  --  — 

Weis  V.  The  City  of  Madison. 

nelsy  and  those  in  which  surface-water  was  collected  in  arti- 
ficial channels,  and  thereby  caused  to  flow  in  a  body  upon 
the  lands  of  others,  and  it  was  held  that  a  municipal  cor- 
poration may  not  collect  surface-water  in  artificial  channels 
and  pour  it  upon  the  property  of  adjacent  proprietors.  The 
courts  of  Iowa  and  Wisconsin  have  sanctioned  the  general 
doctrine  declared  in  the  case  last  cited.  JEUis  v.  loufa  City^ 
29  Iowa,  229 ;  Templin  v.  Iowa  City,  14  Iowa,  59 ;  Ron 
V.  The  City  of  Clinton,  46  Iowa,  606 ;  Pettigrew  v.  The 
Village  of  EvansviUe,  25  Wis.  223. 

Eabl,  J.,  'in  Lynch  v.  Tlie  Mayor,  etc. ,75  N.Y.  60,  exam« 
ines  and  distinguishes  between  the  cases  decided  by  the  CSourt 
of  Appeals,  placing  in  one  class  Byrnes  v.  The  CityofCohoes, 
67  N.  Y.  204,  BXLd  Bastable  v.  City  of  Syracuse,  8  Hun,  587, 
and  in  another  class  cases  such  as  Wilson  v.  The  Mayor, 
etc.,  1  Denio,  595,  and  Mills  v.  The  City  of  Brooklyn,  32 
N.  Y.  489,  and  expressly  approves  the  doctrine  laid  down 
by  each  class.  In  concluding  his  examination  of  the  cases, 
the  learned  judge  said :  ''Each  owner  may  improve  his  lot, 
and  protect  it  from  surface-water.  He  may  not  collect  such 
water  into  a  channel,  and  throw  it  upon  his  neighbor's  lot." 
The  rule  as  approved  by  the  New  York  courts  is  thus  stated 
in  Byrnes  v.  The  City  of  Cohoes:  **  Diverting  the  water 
from  its  natural  course  so  as  to  throw  it  upon  the  plaintiff's 
premises,  without  providing  any  outlet,  and  thus  injuring 
his  building,  was  a  wrong  for  which  he  was  entitled  to  re* 
dress.  The  cases  cited  on  the  part  of  the  appellant  to  the 
effect  that  a  municipal  corporation  is  not  liable  for  an  omis* 
sion  to  supply  drainage  or  sewerage,  do  not  apply  to  a  ease 
where  the  necessity  for  the  drainage  or  outlet  is  caused  by 
the  act  of  the  corporation  itself." 

The  cases  are,  however,  not  harmonious.  There  is  indeed, 
a  stubborn  conflict ;  but  the  weight  of  authority  is  strongly 
in  favor  of  the  doctrine,  that  a  municipal  corporation  has  no 
right  to  collect  surface-water  in  an  artificial  channel,  and 
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cast  it  in  a  body  upon  another' s  land .  Jadge  Dillon  has  given 
the  subject  some  consideration,  and,  as  the  result  of  his  re- 
search and  deliberation,  stMes  this  conclusion  :  * 'There  will 
be  a  liability  if  the  direct  effect  of  the  work,  particularly  if 
it  be  a  sewer  or  drain,  i§  to  collect  an  increased  body  of  water, 
and  to  precipitate  it  on  to  the  adjoining  private  property,  to 
its  injury.  But  since  surface-water  is  a  common  enemy,  which 
the  lot-owner  may  fight  by  raising  his  lot  to  grade,  or  in 
any  other  proper  manner,  and  since  the  municipality  has  the 
undoubted  right  to  bring  its  streets  to  grade,  and  has  as  much 
power  to  fight  surface-water  in  its  streets  as  the  adjoining 
private  owner,  it  is  not  ordinarily,  if  ever,  liable  for  simply 
failing  to  provide  culverts  or  gutters  adequate  to  keep  sur- 
face-water off  from  adjoining  lots  below  grade^  particularly 
if  the  injury  is  one  which  would  not  have  occurred  had  the  lots 
been  filled  so  as  to  be  on  a  level  with  the  street."  2  Dillon 
Municipal  Corp.,  3d  ed.,  sec.  1051.  This  we  regard  as  a  clear 
and  correct  statement  of  the  rule  supported  by  the  decided 
weight  of  authority. 

While  the  precise  question  presented  has  never  been  ex- 
pressly decided  by  this  court,  yet  there  are  several  cases 
declaring  substantially  the  same  general  doctrine  as  that 
contained  in  the  cases  to  which  we  have  here  given  our  ap- 
proval. In  Templeton  v.  Voshlae^  72  Ind.  134,  it  was  held 
that  one  land-owner  had  no  right  to  collect  water  in  an  arti- 
ficial channel  and  cause  it  to  be  discharged  in  a  body  upon 
another's  land.  In  The  CairOy  etc.^  R.  R.  Co.  v.  Stevens^  73 
Ind.  278,  it  was  held  that  a  land-owner  had  a  right  to  fight  off 
surface-water  from  his  own  land.  The  decision  in  Taylor 
V.  FickaSf  64  Ind.  167,  is  to  the  same  effect.  Schlichter  v. 
l^hiUtpyj  67  Ind.  201,  holds  that,  for  obstructing  a  natural 
watercourse,  an  action  will  lie,  but  that  no  action  will  lie  for 
obstructing,  on  land  owned  by  the  person  who  erects  the  ob- 
structions, the  natural  flow  of  surface-water.  The  conclu* 
sion  fairly  deducible  from  our  own  cases  accords  with  the 
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ruiB  whick  we  liftve  ili^adly  «Uted  M  thUrt  mtuBtftiiied  by  tll» 
great  weight  of  authoi*ity« 

The  facts  stated  in  one  pani|p^ph)  at  least,  of  th^  emp- 
plaint  are,  therefore,  to  be  I'egarded  as  showing,  not  a  dMM 
con^eqaentaal  injury,  reealting  from  the  exerdee  of  a  kiwfill 
power,  but  a  direct  injury  by  confining  in  an  aitiCeial  tihaiK 
uel,  and  poiuring  upon  i^ipeUant'ft  land,  the  eurfnee^waler 
which,  before  ihe  oonstruction  of  the  drains,  flow^  off  with* 
out  injury  to  the  plaintiff's  property^ 

It  is,  howeTer,  arpied  by  the  appellee,  that  the  ttiBiftiei|iil 
authorities  did  construct  a  culvert,  and  Uiat,  as  it  is  not 
shown  that  there  was  any  negligence  or  anskilfulnees^  thsM 
is  no  liiAility.  It  is  said  by  counsel  that  a  muniotpal  eof^ 
poratkni  is  not  liable  for  a  mere  defect  in  the  plan  ot  iHM 
public  work,  but  solely  for  negligence  in  doing  the  w^k* 
Judge  DiLLoH  says:  ** Where  the  injury  Is  occasioned  hf 
the  plan  of  the  improvement,  as  dtstinguished  from  thi 
mode  of  carrying  the  plan  into  execution,  there  is  noteiu 
dinarily,  if  ever,  any  liability."  2  Dillon  Municipal  Coi^xM^- 
tions,  sec*  1061,  8d  ed%  This  doctrine  is  probably  thak  of 
the  majority  of  the  adjudged  cases,  and  if  we  are  to  under^ 
stand  that  it  refers  to  the  mere  plan  of  the  impmvementf 
without  reference  to  the  performance  of  work  under  it,  then 
can  be  no  question  as  to  the  correctness  of  the  knile  as  statsd* 
There  is,  however,  a  broad  and  plain  dfSttn<4ioii  betweott 
judicial  or  legislative  acts  and  ministerial  ones.  Tbe  mb^ 
struction  of  a  plan  may  be  a  judicial  act ;  the  pefrformMM 
of  the  work  is  certainly  a  ministerial  acfc«  This  coutt  h»* 
repeatedly  recognized  and  enfbrced  the  doctrine,  that  a 
municipal  corpomtion  is  not  liable  foi^  the  exerdee  of  a 
legislative  power,  but  that  it  is  liable  lor  the  negligent  psT^ 
fotmanoe  of  ministerial  acts.  Smtkhavm  r%  The  Cittfof 
LafayeU^^  26  Ind.  17  ;  TYie  Uiti/  of  LoffAHsp^rt  v^  Wfifl^ 
85  Ind.  612  ;  BoU  V.  I%e  City  of  IftdiuMp6li9^  53  Ittd«  Mt. 

The  qaestion  in  the  present  ease  t*  whvtller  the  tell 
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ohai;^  in  the  ootkiplAint  show  merely  the  exeroiee  of  legie- 
tative  power  in  devisuig  a  plan,  or  whether  they  Bite  to  he 
regarded  ae  ehowhig  n^igetice  or  want  of  skill  in  the  mia- 
kterial  work  of  coaetrnottng  the  culverts  It  ie  certain^  from 
the  facts  alleged  in  at  leaet  one  of  the  paragraphs  of  the 
eompkintt  that  the  calvert  wasof  inBufficieatcapacity ;  and 
it  is  equally  eertaia  that  the  mnnicipal  authorities  had  coU 
leeted  and  confined,  in  artificial  channels,  great  bodies  of 
watery  and  caused  them  to  flow  in  one  volume  to  this  insuffi-^ 
dent  culTert.  As  clearly  appears  from  the  oases  we  havB 
cited,  the  ooUectioo  of  the  water  into  one  channel,  and 
caasing  it  to  flow  upon  another's  land,  ia  an  actionable  iiH 
July.  It  M  oertainly  a  ministerial  and  not  a  legislatiye  or 
judicial  •ct.  In  this  case,  however,  as  one  at  least  of  the 
paft^jn^s  of  the  complaint  shows,  the  insufficiency  of  the 
culvert,  and  not  the  collection  of  the  waters  into  one  body^ 
was  the  proximate  cause  of  the  injury.  It  is  not  alleged 
that  there  was  any  defect  in  the  mechanism  of  the  culvert^ 
but  it  is  chaiged  that  the  sijee  was  inadequate  to  carry  off 
the  volume  trf  water  which  had  been  collected  and  oondueted 
to  it  by  the  municipality.  The  case  of  Ciiy  of  IndianapcU^ 
T.  Huffet^  80  lad.  835,  is  in  point  in  appellant's  favor,  for 
it  was  thm«  held  that  ^'The  skill  and  care  which  is  iacum« 
beat  rdales  as  well  to  the  capacity  of  the  sewer  as  to  the 
mere  tneohanism  in  its  oonstructionr^as  well  to  its  plan  as  ta 
its  execution/' 

The  appellee  assails  this  case  with  vigor  and  ability,  and 
it  is  maintained  that  a  mistake  as  to  the  plan  never  creates  a 
liability.  The  appellee  barely  notices,  neither  approving  nor 
eondemnitog,  the  case  of  The  City  of  Indianapolis  v.  Lawyer^ 
28  Ittd.  848,  and  yM  that  case  is  quite  as  strongly  agaiast 
it  as  the  earlier  one*  It  was  there  held,  ''that  as  the  city 
had  ateumalated,  by  its  system  of  drainage,  such  vast  quan- 
tities ai  water  at  the  point  in  qaestiou,  it  would  be  under 
eUigalioa  to  see  tn  it  that  there  was  a  way  provided  for  th^ 
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water  to  escape  without  damage  to  adjoining  property  own- 
ers." In  The  City  of  Indianapolis  v.  Tate^  39  Ind.  282,  the 
case  from  which  we  have  quoted  is  fully  approved.  It  is  trae 
that  the  cases  we  have  cited  are  not  very  easily  reconciled  with 
the  earlier  case  of  Tlie  City  of  Vincennes  v.  Richards,  23  Ind. 
381,  but  the  facts  are  there  so  meagrely  stated  that  we  can 
not  determine  whether  the  water  was  gathered  into  one  chan- 
nel and  thus  cast  upon,  the  plaintiff's  land,  or  whether  the 
corporation  merely  fought  the  surface-water  off  of  its  own 
streets.  At  all  events,  the  later  cases  expressly  consider  and 
decide  the  precise  point  now  under  discussion,  and  must  be 
regarded  as  expressing  the  rule  of  law  governing  all  actions 
of  like  character.  Outside  of  our  own  State,  the  authorities 
upon  this  subject  are  in  hopeless  conflict.  There  is  one 
point  upon  which  all  are  agreed,  and  that  is,  that  for  a  defect 
in  the  mere  plan  or  system  there  is  no  liability  so  long  as 
the  ministerial  work  of  canying  into  effect  the  plan  is  not 
undertaken.  There  are  many  and  respectable  authorities 
sustaining  the  view  adopted  by  this  court.  The  opinion  of 
Judge  Dillon,  announced  after  a  careful,  exhaustive  and  dis- 
criminating review  of  all  the  authorities,  is  in  substantial 
harmony  with  that  prevailing  in  our  State.  Says  this  learned 
author  in  the  last  edition  of  his  great  work:  ^<It  is,  per- 
haps, impossible  to  reconcile  the  cases  on  this  subject,  and 
courts  of  the  highest  respectability  have  held  that  if  the 
sewer,  whatever  its  plan,  is  so  constructed  as  to  cause  a 
positive  and  direct  invasion  of  the  plaintiff's  private  prop- 
erty, as  by  collecting  and  throwing  upon  it,  to  his  damage, 
water  which  would  not  otherwise  have  flowed  or  found  its 
way  there,  the  corporation  is  liable.  This  exception  to  the 
general  doctrine,  when  properly  limited  and  applied,  seems 
to  be  founded  on  sound  principles  and  will  have  a  salutary 
effect  in  inducing  care  on  the  part  of  the  municipality  to 
avoid  such  injuries  to  private  property,  and  will  operate 
justly  in  giving  redress  to  the  sufferer  if  such  injuries  ar« 
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inflicted."  2  Dillon  Municipal  Corporations,  sec.  1047.  Jus- 
tice requires  that  a  municipal  corporation  which  collects  into 
one  channel  and  conducts  a  great  body  of  water  to  the  lands 
of  another  should  provide  suitable  outlets  for  it,  and  not 
cast  it  upon  such  land.  Whether  the  failui*e  to  provide 
means  of  escape  is  due  to  the  inadequacy  in  size  of  culverts 
or  sewers,  or  to  the  defective  mechanism,  is  npt  material. 
The  duty  of  the  corjDoration  is  to  provide  proper  means  of 
escape,  and  this  duty  extends  both  to  capacity  and  mechan- 
ism. It  is  stretching  the  doctrine  of  immunity  from  liabil- 
ity for  consequential  injuries  to  an  unwarranted  extent  to 
hold  that  if  the  mechanism  is  perfect,  there  is  no,  responsi- 
bility, no  matter  how  greatly  disproportionate  and  inadequate 
the  size  and  capacity  of  the  culvert  is  to  the  volume  of  water 
led  to  and  poured  against  it  by  the  drains  of  the  municipality. 
It  is  the  plain  duty  of  the  corporation,  when  it  confines  water 
in  one  channel,  to  see  to  it  that  suitable  provision  is  made 
for  the  escape  of  the  water  into  natural  watercourses  or 
other  channels  which  will  carry  it  off  without  injury  to 
private  property. 

The  comi^laint  does  not  state  a  cause  of  action  for  obstruct- 
ing a  natural  watercourse.  There  was  no  existing  water- 
course within  the  meaning  attached  to  that  term  by  cdtirts 
and  law-writers.  A  watercourse  is  a  stream  of  water  or- 
dinaiily  flowing  in  a  certain  direction,  through  a  defined  chan- 
nel, with  bed  and  banks.  It  is  not  necessary  that  the  water 
should  flow  continually ;  the  channel  may  sometimes  be  dry. 
There  must,  however,  always  be  substantial  indications  of 
the  existence  of  a  stream,  which  is  ordinarily  and  most  fre- 
quently a  moving  body  of  water.  Luther  v.  Tlte  Winnisimmet 
Co,,  9Cush.  171 ;  Finjer  v.  Warne,  29  Wis.  511 ;  Schlich- 
tei'  V.  PhiUipyy  supra.  There  is  nothing  showing  that  there 
was  an  obstruction  or  diversion  of  any  natural  watercourse. 
If  a  natural  watercourse  is  wrongfully  obstructed  then  there 
IS  a  plain  liability. 

Tested  by  the  principles  we  have  declared  to  be  correct. 
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Qoe  at  least  of  the  paragraphs  of  the  appellant's  complaiat 
HMist  be  held  good.  The  paragraph  which  we  deem  saffl- 
eieiit  is  the  first.  Although  not  well  drawn  tt  still  shows 
with  reasonable  certainty  that  the  municipal  authorities  did 
collect  in  one  channel  the  surface-water  falling  upon  divers 
streets y  and  flow  It  against,  rather  than  through,  an  insufll- 
cient  culvert,  and  thus  wrongfully  cast  the  water  in  one  body 
opoD  the  private  property  of  the  appellant.  We  have  con- 
cluded, not  without  much  hesitation,  that  the  second  and 
third  paragraphs  can  not  be  upheld,  and  we  therefore  adjudge 
them  bud. 

We  eome  now  to  the  questions  presented  by  the  errors  al- 
leged upon  the  ruling  denying  appellant's  motion  for  a  new 
trial «  There  are  cases  where  the  court  may  rightfully  direct 
a  verdict.  A  judge  Is  not  bound  to  submit  a  question  to  a 
jury,  where  their  verdict,  if  contrary  to  his  views  of  the  testi- 
mony and  its  legal  effect,  would  be  certainly  set  aside,  a^ 
elearly  against  the  law  and  the  evidence.  Dryden  v.  Brii- 
Am,  19  Wis.  31 ;  Ghdin  v.  Tlie  Bank^  etc.y  6  Duer,  76; 
Lane  v.  Old  Colony^  etc.j  R.  iJ.  Co.,  14  Gray,  143;  Im- 
pr&vement  Co.  v.  Munmn^  14  Wal.  442  ;  JeweU  v.  Pmrr,  13 
C.  B.  909 ;  Parksy.  Ross,  11  How.  362  ;  Pleasants  v.  Fani, 
22  Wal.  116  ;  Dodge  v.  Gaylord,  53  Ind.  366,  377. 

Courts  do  not,  however,  undertake  to  weigh  evidence  for 
the  purpose  of  ascertaining  in  whose  favor  it  preponderates, 
nor  do  they  undertake  to  pass  upon  questions  affecting  the 
credibility  of  yritnesses.  In  short,  they  interfere  only  in 
cases  where  it  is  manifest  that  there  is  no  evidence  upon 
which  a  verdict  could  legally  rest.  Our  inquiry  then  is,  not 
what  was  the  degree  or  weight  of  the  testimony  introduced 
by  the  appellant,  but  was  there  any  evidence  sustaining  the 
material  facts  constituting  his  alleged  right  of  action?  Ap- 
pellant thus  presents  his  claim  : 

^*We  think  that  the  evidence  shows^  by  a  fair  prepoodeiv 
aace,  the  following  state  of  facts : 
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«*l^t,  Tbut,  beft>ve  th^  impvoveweuto  And  ealfufgemeat  of 
the  culverts  and  di*ains  testified  about  find  complained  of » 
thi8  plaintiff  suffered  no  material  damage  ttgm  overflow. 
The  witnesses,  almost  to  a  man,  say  that  they  heard  no 
complaint  Irom  anybody  until  after  the  action  of  the  city  in 
ealargiikg  the  culverts,  etc. ;  and  it  is  resAOXUkble  to  presume 
{rom  the  evidence  that  there  was  no  damage  before  this, 
from  the  fact  that  there  was  a  drain  or  sewer  connecting 
the  old  culvert  with  '^Crooked  Oeek,"  the  outlet  of  the 
wat^  across  plaintiff's  lot,  of  the  same  size  as  the  old  culvert ; 
whereby  it  would  seem  impossible  for  the  premises  to  have 
been  overflowed  before  the  enlargement,  as  this  connect- 
ing sewer,  being  of  the  same  size  as  the  old  culvert,  would 
naturally  carry  off  all  the  water.  But,  at  any  rate,  we 
think  the  evidence  shows  that  there  was  no  matei'ial  damage 
until  after  the  action  of  the  city  in  the  premises. 

<'2d.  The  evidence  shows,  by  a  fair  preponderance,  that 
before  the  action  of  the  city,  etc.,  the  natural  tendency  of 
the  wMer  from  the  ravine  and  gutters  was  to  flow  east* 
wardly  of  the  plaintiff  without  damage  to  him ;  or,  at  all 
events,  whatever  may  have  beeu  its  outlet,  there  was  no 
damage  to  pWutiff  of  consequence  on  account  of  it. 

^^3d.  It  appears  fairly  from  the  evidence,  that  the  plain- 
tiff's property  is  situated  in  the  bottom  below  the  culvert 
and  Michigan  Boad,  and  that  the  hills  rise  high  on  the  north 
side  of  it ;  that,  in  times  of  rain,  the  water  comes  dov^n  the 
mviae  in  'immense  quantities,'  'sufficient  to  carry  a  horse  off 
his  feet ;'  that,  according  to  the  admissions  of  defendant  in 
her  answer,  the  point  complained  of  by  plaintiff  is  at  the  foot 
ikf  the  'hi^  hills'  surrounding  the  city  of  Madison." 

We  shall  notice  and  dispose  of  these  paints  in  the  order 
in  which  they  are  presented : 

lst«  The  corporation,  by  merely  making  the  culvert 
langer,  did  not  invade  any  rights  of  the  appellant.  The 
^orpocaiion  had  the  same  rights  to  conduct  frraoi  its  streets 
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surface-water  as  an  individual  has  to  conduct  surface-water 
from  his  lands.  It  does  not  appear  that  the  city  had  col- 
lected the  surface-water  into  one  body  and  caused  it  to  flow 
to  this  culvert.  Upon  the  contrary,  the  clear  infei*ence — 
the  only  reasonable  inference — is,  that  the  city  officers  had 
done  nothing  more  than  repair  the  public  streets,  in  a  law- 
ful and  careful  manner.  The  city  had  an  undoubted  right 
to  fight  surface-water  from  the  public  highways,  and,  for 
this  purpose,  might  build  embankments  or  enlarge  outlets. 
Corporations,  as  we  have  already  seen,  are  only  liable  in 
cases  where  they  collect  the  surface-water  into  an  artificial 
channel,  and  pour  it  in  a  body  upon  the  property  of  another. 
It  does  not  appear  but  that  the  change  in  the  adjacent  coun- 
try caused  the  increased  flow  of  surface-water ;  at  all  events, 
it  does  not  appear  that  the  city  had  wrongfully  invaded  the 
rights  of  the  appellant. 

2d.  It  may  be  true  that  the  evidence  does  tend  to  show 
that  the  repair  of  the  streets  did  change  the  flow  of  the  wa- 
ter. If  this  were  fully  granted,  it  would  not  make  a  case 
for  the  appellant.  No  action  will  lie  for  merely  elevating 
or  depressing  land,  and  thus  changing  the  flow  of  surface- 
water.  A  municipal  coiporation  is  entitled  to  exercise  do- 
minion over  the  public  highways,  and  is  not  liable  for  so  ex- 
ercising this  right  as  to  change  or  divert  the  flow  of  surface- 
water.  The  rule  upon  this  subject  is  thus  expressed  by 
BiGELOW,  C.  J.,  in  Gannon  v.  Hargadon^  10  Allen,  106* 
**The  obstruction  of  surface-water  or  an  alteration  in  the 
flow  of  it  affords  no  cause  of  action  in  behalf  of  a  person 
who  may  suffer  loss  or  detriment  therefrom  against  one  who 
does  no  act  inconsistent  with  the  due  exercise  of  dominion 
over  his  own  soil."  In  Hoyt  v.  The  City  of  Hudson^  27  Wis. 
656,  S.  C,  9  Am.  Eep.  473,  it  was  held  that  a  municipal  cor- 
poration had  the  same  rights  to  divert  or  obstruct  the  flow  of 
surface-water  as  a  natural  person,  and  that,  for  an  obstruct 
tion  or  diversion  caused  by  the  grading  and  improvement  of 
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streets,  there  is  no  liability  unless  negligence  is  shown. 
But  we  need  not  multiply  citations,  for  the  question  may  be 
regarded  as  fully  settled  by  the  decisions  of  this  court.  In 
the  most  recent  of  our  cases,  the  court  approved  and  adopted 
Judge  Dillon's  doctrine,  laid  down  in  section  numbered 
1039  of  the  last  edition  of  his  work  on  municipal  corpora- 
tions.   The  QairOf  etc. ^  JR.  li.  Co.  v.  Stevens ^  supra. 

3d.  We  can  not  understand  what  benefit  the  appellant 
can  reasonably  expect  from  the  facts  which  he  assumes  in 
his  third  proposition  were  established  by  the  evidence.  If 
it  is  meant  that  the  facts  stated  entitled  him  to  a  recovery 
upon  the  ground  that  the  city  authorities  had  obstructed  or 
interfered  with  a  natural  watercourse,  then  the  conclusion 
is  erroneous,  because  no  facts  are  stated  in  the  complaint 
showing  that  there  wa^  any  natural  watercourse.  A  plain- 
tiff can  not  state  one  cause  of  action  and  recover  upon  an- 
other. The  facts  assumed  do  not,  however,  show  that  there 
was  any  natural  watercourse.  Ravines,  through  which  sur- 
face-water runs  in  times  when  there  are  heavy  rainfalls,  are 
not  natural  watercourses.  To  constitute  a  natural  water- 
course, there  must  be  a  bed  and  banks  and  evidences  of  a 
permanent  stream  of  running  water.  Hoyt  v.  77ie  City  of 
Hudson^  supra ;  Howard  v.  Ingersolly  13  How.  381,  427.  Nor 
is  there  anything  in  the  facts  stated  showing  that  appellee 
had  any  agency  in  bringing  the  water  from  the  high  hills  north 
of  appellant's  lots.  If  the  evidence  shows  anything  materi- 
ally affecting  the  case,  it  is  dirctly  and  strongly  aganst  ap- 
pellant, for  the  reason  that  it  shows  that  the  water  came 
upon  appellant's  lot  because  of  its  being  below  the  level  of 
the  surrounding  lands.  If  the  water  did  flow  upon  his  lot 
because  of  its  being  below  the  level  of  adjacent  streets  or 
lots,  there  could  be  no  recovery.  We  are  satisfied  that  the 
court  did  right  in  directing  a  verdict  for  the  appellee. 

Following  the  order  of  discussion  pursued  by  counsel,  we 

come  now  to  the  remaining  point  made  by  appellant.     It  is 
Vol.  76.— 17 
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insisted  that  the  court  erred  in  excluding  certain  testimony 
offered  by  the  appellant.  The  question,  as  to  whether  there 
was  or  was  not  error  in  excluding  this  testimony,  is  not  prop- 
erly before  us,  for  the  reason  that  the  exception  was  not  re- 
duced to  writing,  nor  was  any  time  asked  or  granted  iu 
which  to  put  it  in  writing.  An  exception  must  be  reduced 
to  writing  when  taken,  or  leave  must  be  obtained  to  after- 
ward state  it  in  writing.  iSo?in  v.  T?i€  MaHon  and  Liberty 
Gravel  Road  Co.y  73  Ind.  77  ;  Goodwin  v.  Smithy  72  Ind. 
113. 
The  judgment  is  affirmed,  with  costs. 


»•♦ 
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Foglesong  v.  Wickard,  Administrator. 

Decedents-  Estates.— JVomi««ory  Note,— ContracU— Parol  Agreement.^ 
Executed  Gift.— Practice.— Demurrer,— Legal  Conclusion.— Right  of  A^ 
miniatrator  to  Sue. — In  an  action  by  an  administi'ator  upon  a  note  ex- 
ecuted to  his  decedent,  the  defendant  answered  that  the  note  was  ex- 
ecuted by  him  to  his  father,  the  decedent,  for  the  purchase  of  his  real 
estate,  with  the  agreement  that  only  the  interest  and  such  parts  of  the 
principal  as  should  become  necessary  should  be  paid  to  the  defendant's 
lather  and  mother  during  their  lives,  and  that  after  the  death  of  both 
he  should  pay  the  note  to  his  sisters,  or  their  children ;  that  his  mother 
is  living,  and  entitled  to  receive  the  interest  on  the  note. 

iHeld^  that,  as  the  note  was  absolute  and  unconditional  in  its  terms,  it  could 
not  be  varied  or  contradicted  by  proof  of  contemporaneous  verbal  agree^ 
ments. 

Held^  also,  that  the  note  did  not  constitute  an  executed  gift  in  favor  of 
the  daughters,  to  whom  it  is  alleged  it  was  agreed  to  be  paid. 

JSeZd,  also,  that  so  long  as  the  note  remained  in  the  hands  of  the  deceased, 
to  whom  it  was  payable,  it  was  absolutely  his  property,  and,  so  remain- 
ing until  his  death,  went  to  his  administrator  to  be  collected  as  part  of 
the  assets  of  the  estate. 

Eeld,  also,  that  the  allegation,  that  the  widow  had  a  right  to  the  ])osse8- 
sion  of  the  note,  is  not  an  averment  of  fact  which  the  demurrer  admits, 
but  is  a  statement  of  a  legal  conclusion. 
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ffeldj  also,  that  the  administrator  alone  was  entitled  to  take  possession 
ol  and  enforce  the  contract  according  to  its  terms. 

From  the  White  Circuit  Court. 

D.  P.  Baldwin  and  D.  D.  Dykemariy  for  appellant. 
R.  Magee  and  8.  T.  McConnell^  for  appellee. 

WcK)p8,  J. — ^The  appellee,  as  administrator  of  the  estate 
of  Daniel  Foglesong,  Sr.,  sued  the  appellant  upon  a  prom- 
issory note  made  by  the  appellant  to  the  deceased.  Error 
is  assigned  upon  the  action  of  the  court  in  sustaining  a  de- 
murrer, for  want  of  facts,  to  the  fourth,  fifth  and  seventh 
paragraphs  of  answer.  These  paragraphs  are,  in  all  essen- 
tial respects,  the  same  as  the  sixth,  to  which  the  demurrer 
was  overruled.  None  of  them  show  a  complete  defence  to  the 
entire  cause  of  action,  though  pleaded  as  such,  and  the  par- 
tial payments  alleged  in  them  were  provable  under  the  sec- 
ond paragraph,  which  is  a  plea  of  payment. 

Except  as  they  show  partial  payment,  the  substance  of 
the  answers  in  question  is,  that  the  deceased,  being  old  and 
designing  to  make  a  division  of  his  property  among  his  chil- 
dren, conveyed  his  real  estate  to  the  appellant  and  another 
son,  and,  allowing  each  of  them  a  credit  for  his  share  in  the 
estate,  took  their  respective  notes  for  the  remainder  of  the 
estimated  value  of  the  land  ;  that,  for  the  land  so  conveyed 
to  him,  the  appellant  gave  the  note  in  suit,  but  that  it  was 
the  agreement  that  only  the  interest  and  such  parts  of  the 
principal  as  should  become  necessary  should  be  paid  to  the 
appellant's  father  and  mother  during  their  lives,  ayd  that, 
after  the  death  of  both  his  father  and  mother,  he  should 
pay  the  note  to  two  of  his  sisters,  who  are  named,  or  to 
their  children  ;  that  his  mother  is  living,  and  entitled  to  re- 
ceive the  interest  on  said  note. 

The  note  sued  on  is  absolute  and  unconditional  in  its 
terms,  given  for  a  definite  sum,  made  payable  to  the  de- 
ceased on  a  day  named.     The  answer  shows,  what  would 
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otherwise  be  presumed,  that  it  was  executed  for  a  valuable 
and  adequate  consideration.  The  alleged  defence  is  clearly 
obnoxious  to  the  rule  which  forbids  the  proof  of  contem- 
poraneous verbal  agreements  in  contradiction  of  the  terms 
of  a  written  agreement.  Odam  v.  Beards  1  Blackf .  191 ; 
WelshbiUig  v.  Dienhart^  65  Ind.  94. 

The  note  did  not  constitute  an  executed  gift  in  favor  of 
the  daughters  to  whom  it  is  alleged  it  was  agreed  to  be  paid, 
and  so  long  as  it  remained  in  the  hands  of  the  deceased,  to 
whom  in  terms  it  was  payable,  it  was  absolutely  his  property, 
and,  so  remaining  until  his  death,  went  to  his  administrator 
to  be  collected  as  a  part  of  the  assets  of  the  estate. 

The  averment  that  the  widow  took  and  had  a  right  to  the 
possession,  after  the  husband's  death  does  not  affect  tbe 
question.  The  allegation,  that  she  had  a  right  to  the  posses- 
sion, is  not  an  averment  of  fact,  which  the  demurrer  admits, 
but  simply  the  statement  of  a  legal  conclusion,  which  is  not 
a  correct  conclusion.  The  administrator  alone  was  entitled 
to  take  possession  of  and  to  enforce  the  contract  according 
to  its  terms.  Fankbonery.  Fankboner^  20  Ind.  62  ;  MiUer 
V.  Ooldthwaity  37  Ind.  217  ;  Barnes  v.  Bartlett,  47  Ind.  98. 

The  judgment  is  affirmed,  with  costs,  and  with  two  per 
centum  damages. 


■»•» 


No.  9554. 

McClary  v.  The  State. 

Criminal  Law. — Qrand  Jury, — Challenge  to  Array. — A  challenge  to  the 
array  of  a  grand  jury  must  be  supported  by  affidavit,  setting  forth  the 
causes  therefor. 

Same. — Plea  in  Abatement. — Challenge, — ^A  plea  in  abatement*  seeking  to 
attack  the  manner  in  which  a  grand  jury  was  organized,  must  show 
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not  only  that  the  question  presented  by  it  was  not  raised  by  a  challenge 
to  the  array,  but  also  that  the  defendant  had  no  suitable  opportunity 
of  challen|i^ng  the  array. 

Sam£. — Where  a  defendant  has  challenged  the  array  of  a  grand  jury, 
alleging  certain  facts  in  support  thereof,  he  can  not  afterward  plead 
the  same  facts  in  abatement. 

Practice. — CorUinwince. — Illness  of  Attorney. — The  propriety  of  a  post- 
ponement of  a  trial  on  account  of  the  illness  of  one  of  the  attornej's  of 
a  party  is  largely  in  the  discretion  of  the  trial  court,  and  unless  there 
has  been  an  abuse  of  that  discretion,  no  error  is  committed  in  refusing 
a  postponements 

Sams. — Questions  to  Witness. — New  Trial.^-The  mere  asking  of  improper 
questions  of  a  defendant,  who  was  a  witness  in  his  own  behalf,  does 
not  afiord  a  sufficient  reason  for  a  new  trial. 

Same. — Juror  Asleep  During  Argument. — ^The  mere  falling  asleep,  for  a 
short  time,  by  a  juror,  during  the  argument  of  counsel  for  the  defend- 
ant in  a  criminal  cause,  does  not  of  itself  constitute  a  sufficient  cause 
for  a  new  trial. 

Same. — Sending  Jury  Out  to  Deliberate  upon  Ferdict.— Sending  out  a  jury 
at  ten  o'clock  at  night  to  deliberate  upon  their  verdict,  is  a  matter 
within  the  discretion  of  the  court,  and  no  available  error  is  committed 
thereby  unless  there  is  shown  to  have  been  an  abuse  of  that  discretion. 

Same. — Surprise.— The  failure  of  counsel  for  the  State  to  produce  at  the 
trial  the  knife  with  which  the  prosecuting  witness  was  wounded,  and 
^^false  testimony  given  upon  the  trial  concerning  the  length  and  char- 
acter of  such  knife,* ^  do  not  constitute  such  surprise  as  would  author 
ize  the  granting  of  a  new  trial. 

Same. — Misconduct  of  Jury.— Bailiff  in  Jury  Boom  During  Deliberations. — 
Insufficiency  of  Affidavit. — An  affidavit,  filed  in  support  of  a  motion  for 
a  new  trial  on  account  of  the  misconduct  of  the  jury,  in  permitting  their 
baUiff  to  be  present  during  their  deliberations,  which  states  ^Hhat  the 
bailiff  told  the  affiant  that  he  was  in  the  jury  room  the  greater  portion 
of  the  time  while  the  jury  were  in  consultation,*'  is  insufficient  to  prove 
that  the  bailiff  was  in  the  room  as  alleged. 

Saxr.— Instructions.— yn:kere  the  court  sufficiently  instructs  the  jury  as  to 
what  was  necessary  to  make  out  the  crime  charged,  but  was  not  asked 
to,  and  did  not,  instruct  the  jury  as  to  the  lesser  offences  of  which 
the  defendant  might  be  convicted,  no  error  is  committed  of  which 
title  defendant  has  reason  to  complain. 

From  the  Huntington  Circuit  Court. 

A.  Moore^  for  appellant. 

D.  P.  Baldwin,  Attorney  General,  and  C.  W.  Watkins^ 
Prosecuting  Attorney,  for  the  State. 
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NiBLACK,  J. — ^William  McClary,  the  appellant,  was,  at  the 
October  term,  1880,  indicted  for  an  assault  and  battery  upon 
one  Charles  V.  Jones  with  the  intent,  maliciously  and  pre- 
meditatedly,  to  kill  and  murder  him,  the  said  Jones.  A  jury 
found  him  guilty  as  charged,  fixing  his  punishment  at  a  fine 
of  one  dollar  and  imprisonment  in  the  State's  prison  for  a 
term  of  two  years.  A  motion  for  a  new  trial  being  first  con- 
sidered ismd  denied,  judgment  followed  upon  the  verdict. 

At  the  commencement  of  the  term  of  court  at  which  the 
indictment  was  returned,  the  appellant  was  in  the  custody 
of  the  sheriff  upon  a  charge  of  the  offence  for  which  he  was 
afterward  tried  and  convicted,  as  above  stated,  and  when 
the  grand  jury  was  called  he  challenged  the  array  orally 
upon  the  ground  that  the  grand  jurors  then  called  had  con- 
stituted the  grand  jury  of  the  two  preceding  terms,  and  had 
been  superseded  by  other  grand  jurors,  selected  for  the  term 
of  court  then  in  session,  but  who  had  not.  been  summoned 
to  attend  as  such  grand  jurors  at  that  term.  The  court 
overruled  the  appellant's  challenge  to  the  array  and  empan- 
elled the  grand  jury,  and  it  was  this  gi*and  jury  which  re- 
turned the  indictment  against  the  appellant.  The  appellant 
then  pleaded  the  facts  relied  upon  in  support  of  his  challenge 
to  the  array  in  abatement  of  the  indictment,  and  the  court 
sustained  a  demurrer  to  his  plea. 

The  only  errors  assigned  in  such  a  way  as  to  require  our 
attention  are: 

1st.  Upon  the  overruling  of  the  challenge  to  the  array  of 
the  grand  jury ; 

2d.  Upon  the  sustaining  of  the  demurrer  to  the  plea  in 
abatement ; 

3d.     Upon  the  refusal  of  the  court  to  grant  a  new  trial. 

The  act  concerning  grand  juries,  2  R.  S.  1876,  p.  419,  sec. 
11,  provides  that  **No  challenge  to  the  array  of  any  grand 
jury  shall  be  allowed,  unless  such  challenge  be  supported  by 
affidavit  setting  foith  the  causes  therefor."     In  thiscase> 
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no  affidavit  was  filed  setting  forth  the  causes  relied  upon  in 
support  of  the  challenge  to  the  array,  but  only  an  oral 
statement  of  the  causes  thus  relied  upon  was  made  to  the 
court.  The  court,  therefore,  did  not  err  in  overruling  the 
challenge  to  the  array  of  the  grand  jury. 

Moore,  in  his  treatise  on  criminal  law,  at  section  140,  says : 
** Pleas  in  abatement  are  not  favored  in  law,  nor  are  pre- 
sumptions of  fact  indulged  in  their  favor,  but  they  must 
state  every  fact  necessary  to  their  sufficiency :  and  a  plea  in 
abatement  that  fails  to  show  why  the  objection  to  the  grand 
juror  was  not  or  could  not  have  been  made  by  way  of  chal- 
lenge is  bad,  and  a  demurrer  to  it  will  be  sustained." 

It  has  been  settled  by  this  court,  that  where  the  question 
of  the  legality  of  the  organization  of  a  grand  jury  has  been 
raised  by  a  challenge  to  the  array,  the  defendant  is  not  al- 
lowed to  again  present  the  same  question  by  plea  in  abate- 
ment. Meters  v.  The  State,  56  Ind.  336 ;  Ward  v.  T/ie  State, 
48  Ind.  289;  Hardin  v.  JTie  State,  22  Ind.  347.  Conse- 
qnently,  a  plea  in  abatement,  seeking  to  attack  the  manner 
in  which  a  grand  jury  was  organized,  must  show  not  only 
that  the  question  presented  by  it  was  not  raised  by  a  chal- 
lenge to  the  array,  but  also  that  the  defendant  had  no  suit- 
able opportunity  of  challenging  the  array.  The  appellant, 
having  challenged  the  an*ay,  alleging  certain  facts  in  sup- 
port of  his  challenge,  could  not  afterward  plead  the  same 
facts  in  abatement.  The  demurrer  to  the  plea  in  abatement 
was,  therefore,  correctly  sustained. 

The  causes  assigned  for  a  new  trial,  upon  which  questions 
are  presented  for  our  decision,  may  be  enumerated  as  fol- 
lows : 

Ist.  That  the  verdict  was  not  sustained  by  sufficient  evi- 
dence ; 

2d.  That  the  court  erred  in  refusing  to  postpone  the  trial 
on  account  of  the  illness  of  one  of  the  appellant's  attorneys. 
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and  in  requiring  the  appellant  to  go  to  trial  on  the  next  day 
after  the  motion  to  postpone  was  overruled ; 

3d.  Because  of  the  alleged  misconduct  of  the  prosecuting 
attorney,  in  asking  the  appellant,  on  his  cross-examination, 
whether  he  had  not  committed  other  offences  previous  to 
the  time  of  the  commission  of  the  supposed  crime  for  which 
he  was  on  trial ; 

4th.  Because  one  of  the  jurors  went  to  sleep  while  one  of 
the  appellant's  attorneys  was  addressing  the  jury ; 

5th.  Because  the  court  sent  out  the  jury  to  deliberate 
upon  their  verdict  at  10  o'clock  at  night ; 

6th.  Because  of  surprise  at  the  failure  of  counsel  for  the 
State  to  produce  the  knife  with  which  the  prosecuting  witr 
ness  was  wounded,  at  the  trial,  and  at  false  testimony  given 
upon  the  trial  concerning  the  length  and  character  of  such 
knife ; 

7th.  Because  of  misconduct  of  the  jury,  in  permitting 
their  bailiff  to  be  present  in  their  room  during  the  greater 
portion  of  the  time  they  were  engaged  in  deliberating  upon 
their  verdict ; 

8th.  Because  the  court  failed  to  instruct  the  jury  as  to 
what  constituted  murder  in  the  second  degree,  and  as  to  the 
law  defining  voluntary  manslaughter. 

As  to  the  first  cause  for  a  new  trial,  the  evidence  appears 
to  us  to  have  fully  sustained  the  verdict. 

As  to  the  second  cause,  the  propriety  of  a  postponement,  on 
account  of  the  illness  of  one  of  the  attorneys,  raised  a  ques- 
tion largely  in  the  discretion  of  the  court.  The  appellant 
had  more  than  one  attorney  already  employed,  and  there  is 
nothing  in  the  case  indicating  to  our  minds  any  abuse  of 
discretion  by  the  court  in  refusing  the  postponement. 

As  to  the  third  cause,  the  court  overruled  all  the  questions 
put  to  the  appellant  concerning  his  commission  of  offences 
other  than  the  one  for  which  he  was  then  on  trial.   The  mere 
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asking  of  improper  questions  does  not  afford  a  sufficient  rea- 
son for  a  new  trial. 

As  to  the  fourth  cause,  it  may  be  said  that  the  mere  fall- 
ing asleep  for  a  short  time,  by  a  juror,  during  the  argument 
of  counsel  for  the  defendant  in  a  criminal  cause,  does  not  of 
itself  constitute  a  sufficient  cause  for  a  new  trial.  But,  aside 
from  this  view  of  the  supposed  irregularity  complained  of, 
the  affidavit  filed  in  support  of  this  cause  did  not  aver  that 
the  juror  actually  fell  asleep,  but  only  that  he  had  his  eyes 
closed,  and  appeared  to  be  asleep. 

In  respect  to  the  fifth  cause,  it  may  be  stated  that  the  send- 
ing out  of  a  jury  at  10  o'clock  at  night  was  a  matter  which 
also  rested  upon  the  discretion  of  the  court,  and  nothing  has 
been  shown  manifesting  an  abuse  of  discretion  in  that  re- 
spect in  this  particular  case. 

As  regards  the  sixth  cause,  we  know  of  no  rule  recogniz- 
ing the  kind  of  surprises  set  up  by  it  as  causes  for  a  new  trial. 

The  evidence  showed  that  the  knife  was  not  in  the  posses- 
sion or  under  the  control  of  the  prosecuting  attorney  at  the 
time  of  the  trial,  and  if  it  had  been  it  would  have  been  a 
matter  for  him  to  decide  as  to  whether  it  should  have  been 
put  in  evidence  by  the  State.  His  failure  to  put  it  in  evi- 
dence was  at  most  a  matter  for  comment  before  the  jury 

Both  parties  gave  evidence  as  to  the  size  and  kind  of  knife 
which  the  appellant  used  in  his  assault  upon  the  prosecuting 
witness.  If  some  of  the  statements  of  witnesses  on  behalf 
of  the  State  were  fanciful  and  extravagant,  that  did  not  con- 
stitute such  a  surprise  as  would  have  justified  the  court  in 
granting  a  new  trial. 

The  presence  of  the  bailiff  in  the  jury  room,  after  the  jury 
have  retired  for  deliberation,  has  been  held  by  this  court  to 
be  a  good  cause  for  a  new  trial.  Rickard  v.  The  State ^  74 
Ind.  275. 

But  the  affidavit  filed  in  support  of  the  seventh  cause  for 
a  new  trial  does  not  directly  aver  that  the  bailiff  was  in  the 
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room  with  the  jury,  but  only  that,  after  the  jury  were  dis- 
charged, the  bailiff  told  the  affiant  that  he  was  in  the  jury 
room  the  greater  portion  of  the  time  while  the  jury  were  in 
consultation.  This  w?is  only  hearsay  evidence  of  an  alleged 
fact,  and  did  not  support  the  positive  allegation  that  the 
bailiff  was  in  the  room  with  the  jury  duringtheir  deliberations. 

The  court  instructed  the  jury  quite  sufficiently  as  to  what 
was  necessary  to  make  out  the  crime  charged  in  the  indicU 
ment,  but  was  not  asked  to  instruct,  and  did  not  instruct, 
the  jury  as  to  the  lesser  offences  of  which  the  appellant 
might  have  been  convicted  under  the  indictment. 

As  the  appellant  did  not  ask  instructions  to  supply  the 
omissioil,  assigned  as  the  eighth  cause  for  a  new  trial,  he 
has  no  reason  to  complain  that  the  instructions  given  did 
not  go  as  far  as  they  might  have  gone.  No  error  has  been 
shown  in  the  refusal  of  the  court  to  grant  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 


No.  8227. 
Brown  v.  Shirk. 

Mortgage . — Foredomre. — Purchase  -  Money .  —  False  BepreserUoHons.  — 
Verdict, — Damages  for  Mortgagor, — Application  of, — Notes  Due  and  Not 
Due, — Where,  in  an  action  to  foreclose  a  mortgage  to  secure  notes  for 
purchase-money  due  and  to  become  due,  a  verdict  was  returned  for 
plaintiff  and  damages  allowed  defendant  on  answers  of  false  represen- 
tations and  set-off,  and  the  court,  on  plaintifi's  motion,  without  objec- 
tion, looked  behind  the  verdict  to  ascertain  how  much  was.  and  how 
much  was  not^  due,  and  applied  all,  or  nearly  all.  of  defendant's  dam- 
ages to  the  notes  not  due,  the  judgment  was  erroneous. 

Samu,— Application  of  Credits, — In  such  case,  the  defendant  had  a  right  to 
apply  the  damages  found  due  to  him ;  and,  if  the  application  devolved 
upon  the  court,  it  should  have  applied  the  amount  to  the  cUschai^  of 
the  amount  due  the  plaintiff. 
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Cbedits,  Application  of. — Gfeneral  Payments. — General  payments  are 
always  applied  on  sums  due,  rather  than  sums  not  due. 

From  the  Howard  Circuit  Court. 

i>.  Moss  and  «7.  O'Brien j  for  appellant. 
JT.  JR.  Linsday,  M.  Bell,  M\  McDowell,  H.  J.  Shirk  and 
J.  Mitchell,  for  appellee. 

Morris,  C. — ^This  suit  is  brought  to  foreclose  a  mortgage, 
given  to  secure  ten  promissory  notes.  The  complaint  is  in 
three  paragraphs.  The  first  states  that,  on  the  12th  day  of 
February,  1876,  tJie  appellant  executed  his  note  to  the  ap- 
pellee for  three  hundred  dollars,  with  ten  per  cent,  interest ; 
that,  at  the  same  time,  he  executed  a  mortgage  on  one  hun- 
dred and  sixty  acres  of  land,  situate  in  Tipton  county,  to 
secure  the  same  and  nine  other  notes,  executed  by  the  ap- 
pellant to  the  appellee.  The  second  paragraph  states  that 
the  appellant  executed  to  the  appellee  nine  notes,  on  the 
12th  day  of  February,  1876,  due  in  two,  three,  four,  five, 
six,  seven,  eight,  nine  and  ten  years,  respectively,  from 
date,  the  last  of  said  notes  calling  for  $379.77,  and  each  of 
the  others  for  $300,  all  bearing  interest  at  the  rate  of  ten 
per  cent,  per  annum,  payable  annually,  and  with  attorney's 
fees ;  that  said  notes,  including  the  one  mentioned  in  the 
first  paragraph  of  the  complaint,  were  given  for  the  pur- 
chase-money of  the  land  mentioned  in  the  moii:gage  given 
to  secure  them,  as  stated  in  the  first  paragraph ;  that  there 
was  due  on  each  note  interest  for  one  year,  amounting  in  all 
to  $277%97.  Copies  of  the  notes  and  mortgage  are  filed  with 
the  complaint.  It  is  averred  that  the  mortgaged  premises 
can  not  be  divided  vnthout  injury  to  the  parties.  The  third 
paragraph  is  like  the  second,  except  that  the  facts  are  stated 
in  greater  detail. 

The  suit  was  commenced  in  Tipton  county,  and  taken  by 
change  of  venue  to  Howard  county.  The  appellant  answered 
in  three  paragraphs :    1st,  the  general  denial ;  2d,  that  the 
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notes  were  given  for  land  situate  in  the  State  of  Arkansas, 
conveyed  by  the  appellee  to  the  appellant ;  that  the  latter 
was  ignorant  of  the  quality,  situation  and  condition  of  said 
Arkansas  land ;  that  the  appellee,  to  induce  him  to  buy  the 
land,  made  various  false  representations  in  regard  to  its 
situation  and  condition  ;  that  he  relied  upon  such  represen- 
tations, and  made  the  purchase;  that  the  representations 
were  false,  and  that  he  was  thereby  greatly  deceived  and 
damaged.  The  third  paragraph  alleged  a  set-off  of  some 
four  hundred  dollars. 

The  appellee  replied  to  the  second  and  third  paragraphs 
of  the  answer  by  a  general  denial. 

The  cause  was  submitted  to  a  jury,  who  returned  a  gen- 
eral verdict,  in  these  words :  '*We,  the  jury,  find  for  the 
plaintiff,  and  assess  his  damages  at  forty-one  hundred  and 
forty-one  dollars  and  seventy-seven  cents,  less  one  thousand 
six  hundred  and  twenty-five  dollars,  on  the  second  paragraph 
of  the  answer,  and  seventy-one  dollars  and  twenty-five  cents 
on  the  third  paragraph  of  the  answer." 

The  appellant  moved  the  court  for  a  new  trial,  for  the 
following  reasons : 

1st.  Because  the  verdict  was  not  sustained  by  the  evi- 
dence ; 

2d.     Because  the  damages  were  excessive ; 

3d.  Because  the  court  erred  in  the  instructions  -given  to 
the  jury ; 

4th.  Because  the  court  erred  in  refusing  to  give  certain 
instructions  asked  by  the  appellant ; 

5th.     In  refusing  to  suppress  certain  depositions. 

The  motion  for  a  new  trial  was  overruled. 

The  appellee  moved  the  court  for  judgment,  as  follows: 
^*Elbert  Shirk  v.  Benjamin  F.  Brown. 

"The  plaintiff  moves  the  court  for  judgment  upon  the 
verdict  of  the  jury  as  follows,  to  wit:  $1,037.71,  now  due; 
$135.37,  due  February  15th,  1880  ;  $135.37,  due  February, 
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1881 ;  $135.37,  due  February  15th,  1882  ;  $135.37,  due  Febru- 
ary 15th,  1883  ;  $135.37,  due  February  15th,  1884 ;  $135.37, 
due  February  15th,  1885,  and  $215.16,  due  February  15th, 
1886.  The  amouut  now  due  to  bear  ten  per  cent,  interest ; 
all  the  notes  to  become  due  to  bear  ten  per  cent,  interest 
from  this  date,  payable  annually ;  all  without  relief  from 
appraisement  law,  and  a  foreclosure  of  the  mortgage. 

*«Shirk,  Mitchell  et  al,,  for  plaintiff." 

The  record  then  proceeds  as  follows  : 

**And  the  court  being  well  advised  of  said  motion  sus- 
tains the  same,  io  which  ruling  the  defendant  excepts  and 
objects ;  and  on  motion  the  couil  now  renders  judgment 
against  said  defendant. 

"It  is  considered,  adjudged  and  decreed  by  the  court,  that 
the  plaintiff  recover  of  said  defendant  said  sum  of  $1 ,037^ 
now  due,  without  relief  from  valuation  laws,  with  interest  at 
ten  per  cent,  per  annum  from  the  date  hereof.  And  the 
further  sum  of  $135.37,  due  February  15th,  1880 ;  and 
the  further  sum  of  $135.37,  due  February  15th,  188L;  and 
the  further  sum  of  $135.37,  due  February  15th,  1882 ;  and 
the  further  sum  of  $135.37,  due  February  15th,  1884  ;  and 
the  further  sum  of  $135.37,  due  February  15th,  1885  ;  and 
the  further  sum  of  $215.16,  due  February  15th,  1886,  with 
interest  at  ten  per  cent,  per  annum  from  the  date  of  rendi- 
tion on  each  of  said  sums  respectively.  And  that  he  also  have 
judgment  of  foreclosure  of  said  mortgage  executed  by  the 
defendant,  Benjamin  F.  Brown,  to  the  plaintiff,  on  the  12th 
day  of  February,  1876,  on  the  following  real  estate :  The 
northwest  quarter  of  section  36,  in  township  22  north,  of 
range  5  east,  containing  one  hundred  and  sixty  acres,  more 
or  less,  all  without  relief  from  valuation  laws ;  and  that  said 
real  estate,  or  so  much  thereof  as  may  be  necessaiy,  be  sold 
by  the  sheriff  of  Tipton  county,  as  lands  are  sold  on  execu- 
tion, without  relief  from  valuation  laws,  and  that  the  pro- 
ceeds of  said  sale  be  applied  to  the  payment  of  the  costs  of 
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this  suit,  and  then  to  the  satisfaction  of  the  amount  of  said 
judgment,  and  accrued  interest  then  due ;  and  if  there 
remain  an  overplus  the  same  shall  be  applied  on  the  judg- 
ments not  due  in  the  order  in  which  the  same  become  due ; 
and  if  there  remains  a  surplus  after  paying  all  of  said  sums 
with  interest  and  costs,  the  same  shall  be  paid  to  the  clerk 
of  this  court,  subject  to  the  further  order  of  the  court,  and 
if  said  real  estate  shall  not  sell  for  a  sum  sufficient  to  pay 
and  satisfy  said  judgments,  interest  and  all  costs  in  the 
cause,  the  amount  so  remaining  shall  be  levied  of  any  other 
goods,  chattels,  lands  and  tenements  of  said  defendant, 
subject  to  execution.  And  it  is  further  ordered  by  the 
court,  that  a  copy  of  this  decree,  issued  by  the  clerk  of  this 
court,  under  the  seal  thereof,  shall  be  sufficient  authority  to 
said  sheriff  to  make  said  sale,  to  all  of  which  said  defendant 
at  the  time  excepts  and  objects." 

The  errors  assigned  are  : 

First.     The  overruling  of  the  motion  for  a  new  trial. 

Second.  The  rendition  of  judgment  in  favor  of  the 
appellee. 

It  is  obvious,  that,  at  the  time  the  verdict  was  found  and 
the  judgment  rendered,  April  5th,  1879,  the  sum  of  the 
notes  due,  and  to  become  due,  including  interest  and  attor- 
ney's fees  upon  the  whole,  could  not  have  exceeded  the  sum 
which  the  jury  found  in  favor  of  the  appellee,  $4,141.77. 
If  the  verdict  is  to  be  construed  as  finding  this  sum  as  then 
due,  it  is  clearly  and  palpably  in  defiance  of  the  evidence, 
and  it  should  be  set  aside  for  that  reason.  But  if  it  shall 
be  construed  as  finding  the  amount  due  and  to  become  due, 
it  is  very  nearly  correct.  The  court  below  obviously  so  un- 
derstood it.  Treating  the  verdict  as  a  finding  of  the  amount 
due  and  to  become  due  the  appellee,  and  as  sufficient  in  that 
respect,  and  the  finding  in  favor  of  the  appellant  for  the 
sum  of  $1,696.25,  there  would  be  a  balance  to  become  due 
the  appellee  of  $2,465.52.     If  the  amount  thus  founJ  due 
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the  appellant  should  have  been  applied  in  payment  of  th^ 
amount  then  due  the  appellee,  it  became  necessary  for  the 
couit  to  find,  what  the  jury  had  not  found,  the  amount  then 
due  him.  So,  too,  if  the  court  adjudged  that  the  amount 
due  the  appellant  should  be  applied  in  payment  of  the  notes 
not  due  to  the  appellee,  it  would  have  to  look  to  the  evi- 
dence, not  to  the  verdict,  to  ascertain  what  was  due,  and 
how  much  was  not  due.  This  the  court  seems  to  have  done 
without  objection  from  either  of  the  parties. 

The  only  question  which  we  shall  examine  is  as  to  the  appli- 
cation of  the  $1,696.25,  found  due  from  the  appellee  to  the 
appellant.  The  court  below  must  have  applied  it  all,  or 
nearly  all,  to  the  payment  of  the  notes  not  due. 

We  think  the  amount  found  due  the  appellant  should  have 
been  applied  to  the  amount  found  to  be  due  the  appellee, 
and  not  to  the  payment  of  what  was  not  due.  To  apply  it 
in  payment  of  the  sums  not  due,  would  be  to  compel  the  ap- 
pellant to  pay  a  debt  before  it  was  due.  This  the  court  had 
no  right  to  do.  Skelton  v.  Ward^  51  Ind.  46.  The  appel- 
lant had  a  right  to  have  the  amount  due  him  applied  in  pay- 
ment of  the  amount  due  the  appellee.  It  was  for  him  to  ap- 
ply the  damages  found  due  to  him.  If  the  application  de- 
volved upon  the  court,  it  should  have  applied  it  to  the  dis- 
charge of  the  amount  due  the  appellee.  It  would  be  in  the 
nature  of  an  application  of  a  general  payment  by  the  court. 
Such  payments  are  always  referred  to  a  sum  due,  rather  than 
to  one  not  due.  Seymour  v.  Sexton^  10  Watts',  255  ;  Bacon 
V.  BrotoUy  1  Bibb,  334 ;  Stone  v.  S^mouvj  15  Wend.  19  ; 
Baker  v.  Stackpoole,  9  Cow.  420. 

We  think  the  court  erred  in  applying  the  amount  found 
due  the  appellant  to  the  sums  not  due  the  appellee,  and  that 
for  this  error  the  judgment  below  should  be  reversed. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee. 
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lA  664  Partnership.—-  Ostensible  Members  of  Firm.  —SUent  Partner.— LiabiUtg 
for  Acts  of  Partner. — Conversion.  —  Evidence.  —  Evidence,  that  property 
was  received  by  one  member  of  a  partnership,  under  an  agreement  to 
sell  it,  for  a  commission  of  "what  was  right,'*  with  property  of  the  firm, 
and  was  by  him  mingled  and  sold  with  it,  and  the  proceeds  converted 
to  his  own  use,  such  agreement  being  fairly  within  the  scope  of  the  bus- 
iness of  the  firm  for  years,  and  within  the  knowledge  of  the  other  mem- 
bers of  the  firm,  ostensible  and  silent,  supports  a  verdict  and  judgment 
against  them  for  such  conversion. 

Same. — Scope  of  Partnership  Business. — Instruction. — On  trial  of  an  action 
against  the  firm  for  such  conversion,  it  is  not  error  to  refuse  to  instruct 
the  jury  that,  ^*In  determining  what  comes  ^vithin  the  scope  of  the  part- 
nership business,  when  there  is  a  doubt  about  it,  the  rule  which  deter- 
mines it  rests  upon  the  necessity  of  the  case." 

Same. — Notice. — Contract. — Where  an  agreement  is  in  relation  to  a  mat- 
ter fairly  within  the  scope  of  the  partnership  business,  and  made  with  a 
member  of  the  firm,  such  agreement  is  binding  on  the  firm  in  the  ab- 
sence of  any  evidence  tending  to  show  that  the  party  contracting  with 
such  member  had  notice  or  knowledge  that  the  contract  was  not,  as  it 
appeared  to  be,  within  the  scope  of  the  business  of  the  firm. 

Same. — Innocent  Persons. — Cause  or  Occasion  of  Loss. — Where  one  of  two 
innocent  persons  must  suffer  by  the  act  of  a  third  person,  he  must  suffer 
who  has  been  the  cause  or  occasion  of  the  confidence  and  credit  reposed 
in  such  third  person. 

Practice. — Supreme  Court. —  Assignment  of  Errors. — Causes  for  a  new 
trial  can  not  be  assigned  in  the  Supreme  Court  as  independent  errors. 

From  the  Wabash  Circuit  Court. 

C,  Cowgill^  H.  B.  Shively^  C.  E.  CowgUl  and  W.  G. 
8  ay  re  ^  for  appellants. 
J.  D.  Conner  and  J.  D,  Conner ^  Jr.^  for  appellee. 

HowK,  C.  J. — ^This  case  is  now  before  this  court  for  the 
second  lime.  The  opinion  and  judgment  of  this  court  in 
the  cause,  when  it  was  first  here,  are  reported  under  the 
name  of  Jackson  v.  Toddy  56  Ind.  406.  On  that  appeal 
the  judgment  below  was  reversed,  and  the  cause  was  re- 
manded for  a  new  trial.  Without  any  substantial  change  in 
the  issues,  the  new  trial  of  the  case,  by  a  jury,  resulted  in 
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a  verdict  for  the  appellee,  the  plaintiff  below,  and  the  ap- 
pellants' motion  for  a  new  trial  having  been  overruled,  and 
their  exception  saved  to  this  ruling,  the  circuit  coui*t  ren- 
dered judgment  on  the  verdict,  and  from  this  judgment  the 
appellants,  the  defendants  below,  now  prosecute  this  appeal 
in  this  court. 

The  appellants  have  here  assigned  as  errors  all  the  rulings 
of  the  trial  court,  adverse  to  them,  but  their  learned  counsel 
have,  in  argument,  virtually  waived  all  the  errors  assigned, 
except  the  last  three,  which  were,  in  substance,  as  follows : 

"7th.  The  court  erred  in  refusing  to  give  the  instructions 
asked  by  defendant  Todd ; 

"8th.  The  court  erred  in  giving  the  charges  it  did  give^ 
on  its  own  motion,  to  the  jury ; 

"9th.  The  court  erred  in  overruling  the  motion  for  a 
new  trial." 

Before  proceeding  to  the  consideration  of  any  of  the  ques- 
tions presented  and  discussed  by  the  appellants'  counsel,  it 
is  necessary  to  a  proper  understanding  of  those  questions, 
and  of  our  decision  thereof,  that  we  should  give  in  this  con- 
nection a  brief  statement  of  the  facts  of  the  case,  as  the 
same  are  shown  by  the  record.  In  the  opinion  of  the  court 
in  this  cause,  when  it  was  first  here,  we  gave  a  very  full 
statement  of  the  case,  as  made  by  the  pleadings  and  evi- 
dence, and  to  that  we  now  refer.  Jackson  v.  Todd^  supra. 
But  it  has  seemed  to  us  that  this  opinion  would  hardly  be 
intelligible  if  we  did  not  give  therein  a  summarized  state- 
ment  of  the  facts  of  the  case,  substantially  as  given  in  the 
former  opinion,  as  follows: 

On,  and  for  some  years  before,  November  11th,  1873,  the 
appellants,  the  defendants  below,  were,  and  had  been,  part- 
ners in  business  at  the  town  of  Lagro,  one  branch  of  their  bu- 
siness being  the  buying  of  fat  hogs  and  shipping  them  to 
a  market.  The  appellants  Todd  and  George  W.  Wright  were 

the  ostensible  members  of  the  firm,  and  the  appellant  Harvey 
Vol.  75.— 18 
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Wright  was  a  silent  partner,  not  known  as  such  to  the  ap- 
pellee, Jackson,  until  after  the  commencement  of  this  suit 
For  some  days  immediately  preceding  November  llth, 
1875,  the  appellee  had  endeavored  to  sell  his  fat  hogs, 
which  he  had  on  hand,  to  the  firm  of  Todd  &  Wright, 
but  he  was  unwilling  to  sell  for  the  price  they  offered. 
Finally,  it  was  agreed  by  and  between  the  appellant  George 
W.  Wright  and  the  appellee,  that  Todd  &  Wright  would  re- 
ceive  the  appellee's  hogs  and  ship  them  with  their  own 
ho<ys,  then  on  hand,  and  that  the  appellee  would  pay  them 
therefor  ''what  was  right." 

This  agreement  was  made  on  the  8th  day  of  November, 
1875,  and  on  the  11th  day  of  the  same  month  the  appellee 
delivered  his  hogs  to  Todd  &  Wright,  at  their  place  of  busi- 
ness, in  Lagro,  for  shipment  by  them  to  Buffalo,  New  York, 
with  the  knowledge  of  the  appellant  Todd,  who  was  pres- 
ent at  the  time  and  place  of  such  delivery.  The  hogs  of  the 
appellee,  on  the  day  of  their  delivery  at  Lagro,  were  ship- 
ped by  the  appellants,  Todd  &  Wright,  with  their  own  ho^, 
in  the  same  railroad  cars,  to  said  city  of  Buffalo.  The  ap- 
pellant George  W.  Wright  went  with  the  hogs  to  said  city 
of  Buffalo,  and  there  sold  them,  and,  after  receiving  the 
proceeds  of  such  sale,  absconded  with  the  money,  and  had 
never  accounted  for  or  paid  any  part  of  said  money  either 
to  his  co-partners  or  to  the  appellee. 

The  appellee  claimed  that  his  agreement  for  the  shipment 
of  his  hogs  was  made  with  said  George  W.  Wright,  as  a 
member  of  said  firm  of  Todd  &  Wright,  and  not  as  an  indi- 
vidual, in  reference  to  a  matter  fairly  within  the  scope  of 
the  co-pai-tnership  business  of  said  firm.  While,  on  the  other 
hand,  the  appellants,  Todd  and  Harvey  Wright,  claimed  tiiat 
the  shipment  of  hogs  belonging  to  other  parties  was  never 
any  part  of  the  business  of  said  firm  ;  that  they  had  nothing 
whatever  to  do  with,  and  had  no  interest  in,  the  shipment 
of  appellee's  hogs  ;  and  that  the  appellee's  shipment  of  his 
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hogs  was  merely  a  private  venture  of  the  said  George  W. 
Wright,  on  his  own  account,  under  an  agreement  between 
him  and  the  appellee. 

With  this  statement  of  the  facts  of  this  case,  and  of  the 
nature  of  the  controversy  between  the  parties,  we  proceed 
now  to  the  consideration  of  the  alleged  errors  complained  of, 
in  argument,  by  the  appellants'  counsel.  Of  these  errors, 
the  seventh  and  eighth  are  merely  causes  for  a  new  trial,  and 
therefore,  as  this  court  has  often  decided,  they  were  not 
properly  assigned  here  as  independent  errors.  Freeze  v.  De 
Puy,  57  Ind-  188;  Walls  y.  The  Anderson ^  etc. ^  M.  M.  Co.y 
60  Ind.  56.  If  these  supposed  errors  were  not  assigned  by 
the  appellants  as  causes  for  a  new  trial,  in  their  motion  there- 
for addressed  to  the  trial  court,  their  assignment  here  as 
errors  would  present  no  question  for  the  decision  of  this 
court ;  and  if  they  were,  as  they  seem  to  have  been,  assigned 
as  causes  for  a  new  trial,  in  such  motion  therefor,  then  the 
only  proper  assignment  of  error  here  was  the  decision  of  the 
court  in  overruling  such  motion.  The  ninth  alleged  error, 
namely,  the  overruling  of  the  motion  for  a  new  trial,  is  prop- 
erly assigned ;  and  this  error  brings  before  this  court  any 
question  fairly  presented  to  the  circuit  court  by  any  of  the 
causes  assigned  for  such  new  trial,  in  the  motion  therefor. 

We  are  of  the  opinion  that  the  evidence  in  the  record 
fairly  tended  to  sustain  the  verdict  of  the  jury  on  every  ma- 
terial point.  It  showed  very  clearly,  as  it  seems  to  us,  that 
the  firm  of  Todd  &  Wright  had  been  engaged  in  business, 
at  the  town  of  Lagro,  for  several  years  prior  to  the  trans- 
action between  them  and  the  appellee,  which  constituted  the 
basis  of  this  suit,  one  branch  of  their  co-partnership  busi- 
ness being  the  shipment  of  live  fat  hog3  to  a  market,  and 
that  the  appellant  George  W.  Wright  was  the  active  mem- 
ber of  the  firm  in  the  transaction  of  this  branch  of  their  joint 
business.  The  evidence  further  showed  that  the  agreement 
between  the  said  George  W.  Wright  and  the  appellee,  in  re- 
lation to  the  shipment  of  the  latter' s  hogs  by  Todd  &  Wright, 
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was  fairly  within  the  scope  of  the  business  of  said  firm.  On 
behalf  of  the  appellants  it  is  claimed,  however,  that  the  ship- 
ment of  hogs  belonging  to  other  parties,  for  reward  or  pay, 
was  not  a  part  of  the  co-partnership  business,  but  that  the 
firm  limited  this  l^ranch  of  their  business  to  the  shipment  of 
hogs  purchased  and  owned  by  the  firm.  But  it  is  not  claimed 
or  pretended  that  the  appellee  had  any  notio<^  or  knowledge 
of  this  limitation  in  the  business  of  the  firm.  It  was  fairly 
shown  by  the  evidence  in  the  record,  that  the  other  members 
of  the  firm  of  Todd  &  Wright  were  fully  cognizant  of  the 
terms  of  the  agreement  between  said  George  W-  Wright  and 
the  appellee,  in  regard  to  the  shipment  of  the  latler's  hogs, 
at  and  before  the  time  such  agreement  was  made,  and  at 
and  before  the  time  of  the  delivery  of  appellee's  hogs  there- 
under to  the  firm  of  Todd  &  Wright. 

The  appellants'  counsel  insist  that  the  trial  court  erred  in 
its  refusal  to  give  the  jury  the  second  instruction ,  asked  by 
the  appellants,  in  substance,  as  follows : 

**2.  In  determining  what  comes  within  the  scope  of  the 
partnership  business,  when  there  is  a  doubt  about  it,  the 
rule  which  determines  it  rests  upon  the  necessity  of  the  case. 
If  there  was  no  express  agreement  amongst  the  members  ot 
the  firm  of  Todd  &  Wright  to  ship  hogs  on  commission  oi 
for  hire,  Wright  would  not  be  authorized  to  bind  the  partner- 
ship in  a  contract  of  that  kind,  unless  it  is  shown  that  there 
was  an  absolute  necessity  for  such  a  contract  of  shipment." 

The  court  did  not  err  in  refusing  to  give  the  jury  this 
instruction.  It  was  not  the  law,  and  certainly  not  as  appli- 
cable to  the  case  at  bar.  Whether  or  not  the  appellee's 
agreement  with  said  George  W.  Wright,  of  the  firm  of 
Todd  &  Wright,  for  the  shipment  of  his  hogs  by  said  firm 
to  a  market,  was  within  the  scope  of  the  partnership  busi- 
ness, was  a  question,  which  did  not  depend  in  any  manner 
for  its  proper  solution,  "upon  the  necessity  of  the  case,"  and 
certainly  the  appellee  was  not  required  to  show  «*an  absolute 
necessity  for  such  a  contract,"  in  order  to  bind  the  firm  to 
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the  performance  of  the  contract.  The  agreement  in  sui( 
was  in  relation  to  a  matter  fairly  within  the  general  scope  of 
the  partnership  business  of  the  firm,  as  the  same  appeared 
to  be  conducted  by  them,  and  was  made  by  the  appellee 
with  that  member  of  the  firm  who  seemed  to  be  in  charge 
of  that  branch  of  their  co-partnership  business.  It  seems 
to  us,  that  such  an  agreement  so  made  must  be  held  to  be 
binding  on  the  firm  of  Todd  &  Wright,  in  the  absence  of 
any  evidence  tending  to  show  that  the  appellee  had  notice  or 
knowledge  that  the  contract  was  not,  as  it  appeared  to  be, 
within  the  scope  of  the  business  of  said  firm. 

The  appellants'  counsel  also  claim  that  the  court  erred  in 
refusing  to  give  the  jury  the  fifth  and  sixth  instructions 
asked  by  the  appellants.     We  have  carefully  examined  these 
instructions,  and  have  reached  the  conclusion  that  no  error 
was  committed  by  the  court  in  its  refusal  to  give  them,  or 
either  of  them,  to  the  jury  tr3dng  the  cause ;  for  these  two 
instructions  were  each  of  them  wholly  inapplicable  to  the 
case  made  by  the  pleadings  and  evidence ;  and,  therefore, 
we  think  that  we  need  not  set  out  or  comment  upon  these 
instractions  in  this  opinion.     The  case  seems  to  us  to  have 
been  fairly  tried  and  correctly  decided  in  the  court  below,  and 
Indeed  the  appellants'  counsel  have  made  no  complaint,  in 
argument,  of  any  of  the  instructions  given  the  jury  by  the 
circuit  court.    As  was  said  by  this  court  in  this  case,  when 
it  was  here  before,  we  again  say,  that,  by  forming  a  co-part- 
nership with  said  (}eorge  W.  Wright,  the  other  members  of 
the  firm  of  Todd  &  Wright  declared  to  the  world  that  they 
were  satisfied  with  his  good  faith  and  integrity,  and  impliedly 
undertook  to  be  responsible  for  what  he  should  do,  within 
the  general  scope  of  the  business  of  said  co-partnership.    It 
can  not  be  doubted  that  the  appellee  was  induced  by  and 
through  the  said  co-partnership,  to  make  the  said  agreement 
for  the  shipment  of  his  hogs.     Nor  can  it  be  doubted  that, 
when  the  appellee's  hogs  had  been  sold  on  account  of  the 
firm  of  Todd  &  Wright,  the  proceeds  of  such  sale  were  paid 
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over  to  said  George  W.  Wright,  not  as  an  individual,  but 
solely  as  a  member  of  said  firm.  To  such  a  case,  it  seems  to 
us,  the  doctrine  is  cleariy  applicable  that,  where  one  of  two 
innocent  persons  must  suffer  by  the  act  of  a  third  person, 
he  shall  suffer  who  has  been  the  cause  or  occasion  of  the 
confidence  and  credit  reposed  in  such  third  person.  Story 
Partnership,  sec.  104,  et  seq. ;  Jackson  v.  Todd^  supra. 

The  court  committed  no  error y. we  think,  in  overruling 
the  appellants'  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


^•m 
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Pleading.— Jnmoer.—l^epIeoin.—iYatMlttZene  Transfer  of  PerBowA  Fwp- 
erty. — Execution, — Fraud. — ^In  an  action  for  the  recovery  of  pergonal 
property,  a  paragraph  of  answer  averred  that  the  property  was  fraudu- 
lently transferred  to  the  plaintiff,  for  the  purpose  of  defeating  the  col- 
lection of  a  judgment  against  the  former  owners  thereof,  and  that  the 
defendants  have  possession  of  the  property  by  virtue  of  a  writ  of  exe- 
cution issued  on  such  judgment. 

Heldf  that  the  real  defence  presented  by  the  answer  is  property  in  a  third 
person,  and,  as  evidence  thereof  was  admissible  under  the  general  de- 
nial pleaded,  no  error  was  committed  in  striking  out  the  answer. 

Heldf  also,  that  the  plaintiff  could  ooly  recover  upon  the  strength  of  his 
own  title,  and,  if  that  grew  out  of  fraud  and  collusion  between  him  and 
his  vendors,  his  action  must  fail. 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims  J  8,  Vanton  and Collins  y  for  appellants. 

L.  McOlurgy  J.  V.  Kent^  E.  Sparks  and  J.  O.  Webster^ 
for  appellee. 

Elliott,  J. — ^This  is  an  action  for  the  recovery  of  per- 
sonal property,  and  was  instituted  by  the  appellee  against 
the  appellants. 


( 
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The  answer  first  filed  by  the  appellants  contained  two  par- 
agraphs, the  first  of  which  was  the  general  denial,  and  the 
second  was  an  affirmative  answer  of  new  matter.  The  court 
struck  out  the  second  paragraph  of  the  answer  upon  appel- 
lee's motion,  and  to  this  ruling  exception  was  properly  taken, 
and  duly  preserved  by  a  bill  of  exceptions. 

The  paragraph  of  the  answer  under  examination  alleged 
that  the  property  in  controversy  was  owned  by  Elijah  Sparks 
and  Samuel  Frazee,  on  the  16th  day  of  October,  1876,  and 
had  been  owned  by  them  long  prior  thereto  ;  that,  prior  to 
the  date  aforesaid.  Sparks  and  Frazee  had  executed  a  note 
to  Hibben  &  Co.,  on  which  Jesse  Lane  became  surety  ;  that 
on  the  said  day  Hibben  &  Co.  obtained  judgment  thereon 
against  Sparks  and  Frazee  ;  that  immediately  after  the  ren- 
dition of  said  judgment,  and  before  the  issuing  of  an  execu- 
tion, Frazee  and  Sparks,  fraudulently  conspiring  with  ap- 
pellee, transferred  to  him  the  property  in  controversy,  for 
the  purpose  of  defrauding  the  creditors  of  said  Frazee  and 
Sparks ;  that  Lane,  the  surety,  paid  the  principal  and  in- 
terest of  the  said  judgment,  and  thereafter  caused  an  execu-^ 
tion  to  be  issued  and  the  propeity  to  be  seized ;  and  that 
the  appellatits  have  possession  of  said  property  under  and 
by  virtue  of  said  execution.  The  allegations  of  fraud  are 
full,  and  the  facts  are  sufficiently  pleaded,  and  there  can  be 
no  fault  found  with  the  answer,  of  which  we  have  given  only 
a  bare  outline,  upon  that  score. 

It  is  argued,  with  much  earnestness  and  force,  that  fraud 
is  a  defence  which  must  be  affirmatively  pleaded.  This  is 
unquestionably  the  general  rule.  Fraud  in  tfiis  case,  how- 
ever, is  important  only  as  showing  property  in  a  third  per- 
son, the  execution  debtors.  If  the  transfer  to  Allen  Sparks 
was  in  good  faith,  then  he  could  maintain  the  action, 'but  if 
it  was  the  result  of  a  fraudulent  conspiracy  to  cheat  the  cred- 
itors of  the  vendors,  then  the  action  could  not  be  main- 
tained, for,  so  far  as  the  creditors  were  concerned,  the  prop- 
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«rty  remained  in  the  fraudulent  vendors.  The  appellee 
could  only  recover  upon  the  strength  of  his  own  title,  and. 
If  that  grew  out  of  a  fraudulent  collusion  between  him  and 
his  vendors,  his  action  must  fail.  The  real  defence  which 
the  answer  presents  is  property  in  third  persons,  and  this 
defence  was  clearly  admissible  under  the  general  denial. 
This  is  so  even  though  the  seizure  of  personal  property  be 
alleged  to  have  been  justified  by  a  writ  of  execution.  As 
evidence  of  the  defence  set  forth  in  the  second  paragraph  of 
the  answer  was  admissible  under  the  general  denial,  no  error 
was  committed  in  sustaining  the  motion  to  strike  out.  That 
such  a  defence  as  that  set  forth  in  the  answer  under  mention 
is  included  in  the  general  denial,  is  well  settled.  Wiler  v. 
Mardey^  51  Ind.  169  ;  Davis  v.  Warfield^  38  Ind.  461 ;  Lan^^ 
deray.  George,  40  Ind.  160 ;  Eiddle  v.  Parke,  12  Ind.  89  ; 
Kennedy  v.  Shaw,  38  Ind.  474. 

We  are  asked  to  reverse  upon  the  evidence.  This  we  can 
not  do.  It  is  true  that  there  is  much  conflict,  and  that  upon 
some  material  points  the  evidence  is  not  altogether  satisfac- 
tory, but  there  is  nothing  to  warrant  an  interference  by  us 
with  the  result  reached  upon  the  trial. 

Judgment  affirmed. 
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PLBADDfO. — Complaint,— PromiBBory  Note.—Beferenee  to  Copy  of  Snd&ne' 
mau  Sued  on.-^Demurrer, — ^In  an  action  by  the  holder  of  a  promiaaory 
note  against  one  as  endorser,  a  complaint  containing  no  reference  to 
the  copy  of  the  endorsement  filed,  is  insufficient  om  demurrer.  With* 
out  such  referenoe,  the  court  could  not  know  that  it  was  a  copy  of  the 

•  endorsement  sued  upon. 


-Jfr 
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FRkcncE.—Speeial  Finding, ^Burden  of  Proof,-^ Endorsement.— On  trial 
of  an  action  against  one  as  endorser,  the  burden  of  proof  is  on  the 
plaintiff  suing  as  endorsee,,  and,  if  the  evidenee  fails  to  establish  the 
fact  of  endorsement,  the  finding  should  be  against  him.  Unless  it  was 
found  for  him,  it  will  be  regarded  by  the  Supreme  Court  as  found 
against  him. 

Same.— ^'^tfi^med.'*'— ^^£9uk>r«ed.'^— In  such  case,  a  finding  ^Hhat,  prior 
to  the  maturity  of  said  notes,  said'^  defendant  '^assigned  said  notes,  in 
writing,  to  the  defendant'*  N.,  is  not  a  finding  that  he  '^endorsed**  the 
notes  to  him. 

Samb.— An  averment  that  a  note  was  **as8igned  in  writing"  is  not  equiv- 
alent to  an  averment  that  it  was  ^^endorsed;"'  and  a  finding  that  it  was 
'^assigned  in  writing'*  is  not  a  finding  that  it  was  ^^endorsed.'' 

Sams. — Meaning  of  '•'Endoreement.^^ — Endorsement  implies  a  transfer  by 
a  writing  upon  the  instrument.  '^Assigned*'  implies  that  the  assign- 
ment was  made  upon  a  separate  instrument. 

Same.  —  ** Assignment^*  Negatives  *^ Endorsement.**  —  A  finding  that 
notes  were  assigned  negatives  an  endorsement,  and  the  assignment 
creates  no  liability,  for  by  it  the  assignor  does  not  warrant  the  solvency 
of  the  maimer. 

Pbomissobt  'SoTE.^Insolvency  of  Maker.^Sesident  Householder. —Bt^ 
empUon. — Ei^ecution. — Endorser. — Endorsee. — An  endorsee  is  not  bound 
to  first  sue  the  maker  of  a  promissory  note  unless  the  latter  has  prop- 
erty out  of  which  he  can  enforce  payment  of  some  part  of  the  debt, 
and  if  the  malcer  is  a  resident  householder  when  the  note  matures,  aofl 
has  not  then,  or  afterward,  more  than  the  three  (or  six)  hundred  dol- 
lars* worth  of  property  exempt  from  execution,  he  is  iniolvent  widiin 
the  meaning  of  the  law. 

Same. — ^As  between  the  endorsee  and  the  endorser,  the  pTOi>erty  of  the 
maker,  not  exceeding  the  amount  exempt  by  law,  must  be  regarded  as 
beyond  the  reach  of  an  execution. 

From  the  Greene  Circuit  Court. 

tZ.  D.  Alexander  and  H.  W.  Letsinger^  for  appellant. 
A.  Q.  Cavins,  H.  H.  O.  Cavina,  B.  F.  East  ^nd  R.  T. 
Thamp8a§if  for  appellee. 

Best,  C. — The  appellee  brought  this  suit  against  the  ap- 
pellant and  one  Joseph  Neldon.  In  his  complaint  he  alleged 
that  one  James  Cates,  on  the  16th  of  November,  1875,  made 
hia  note  to  the  appellant  for  $108.00,  payable  the  1st  of 
March,  1878 ;  that  appellant  endorsed  the  note  to  Neldon, 
and  Neldon  transferred  it  by  delivery  to  the  appellee ;  that. 
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the  note  was  due  and  unpaid,  and  at  its  maturity  Gates  was 
and  ever  since  has  been  insolvent.  It  was  not  alleged  that 
a  copy  of  the  endorsement  was  filed  with  the  complaint, 
though  the  copy  of  an  endorsement  was  in  fact  filed. 

A  demurrer  to  the  complaint  for  want  of  sufficient  facts 
was  overruled,  and  the  appellant  excepted.  An  answer  m 
denial,  with  other  special  pleas,  was  filed,  and  the  issues 
thus  formed  were  submitted  to  the  court,  with  the  request  by 
appellant  that  the  court  find  the  facts  specially,  and  state  its 
conclusions  of  law  thereon. 

The  court  found,  in  substance,  that  the  appellant,  on  the 
20th  of  November,  1875,  sold  to  James  Gates  several  parcels 
of  land,  for  which  Gates  executed  to  him  two  notes  of  $108.00 
each,  payable  on  the  1st  day  of  March,  1877  and  1878, 
respectively,  with  interest  at  ten  per  cent.,  and  secured  them 
by  mortgage  upon  the  land ;  that,  prior  to  the  maturity  of 
the  notes,  the  appellant  ^'assigned  said  notes,  in  writing/'  to 
Joseph  Neldon,  who,  at  the  October  term,  1877,  of  the 
Greene  Gircuit  Gourt  recovered  a  judgment  of  foreclosure 
against  said  Gates  upon  the  notes  and  mortgage ;  that  on 
the  22d  of  November,  1877,  said  Neldon  assigned  the  judg- 
ment and  transferred  by  delivery  the  note  maturing  the  1st 
of  March,  1878,  to  the  appellee,  who,  upon  an  order  of  sale, 
purchased  the  land  for  the  amount  of  costs  and  the  principal 
and  interest  due  upon  the  note  first  maturing ;  that  on  the 
1st  of  March,  1878,  James  Gates  was  and  ever  since  has 
been  a  resident  householder  of  this  State,  and  at  that  time 
he  did  not  have,  nor  has  he  since  had,  more  than  $300.00 
worth  of  property.  It  was  further  found  that  th#  note  last 
maturing  was  the  note  mentioned  in  this  action. 

The  court,  upon  these  facts,  concluded  that  a  sufficient 
excuse  was  shown  for  a  want  of  diligence  in  not  pursuing 
the  maker  to  insolvency,  and  that  the  appellee  was  entitled 
to  maintain  the  action.  To  this  conclusion  the  appellant  ex- 
cepted.  Final  judgment  was  rendered  for  the  appellee.   The 
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appellant  appeals,  and  insists  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint,  and  in  its  conclusions 
of  law  upon  the  facts  found. 

The  demurrer  should  have  been  sustained.  There  was  no 
reference  in  the  complaint  to  the  copy  of  the  endorsement 
filed,  and  without  it  the  court  could  not  know  that  it  was  a 
copy  of  the  endorsement  sued  upon.  Stafford  v.  David-- 
son,  47  Ind.  319. 

The  appellant  was  sued  as  an  endorser,  and  unless  it  ap- 
peared that  he  had  endorsed  the  note  mentioned  in  the  com- 
plaint, he  was  not  liable  for  the  failure  of  the  maker  to  pay 
it.  This  question  was  involved  in  the  issue,  and  the  burden 
was  upon  the  appellee.  If  the  evidence  failed  to  establish 
such  fact,  it  should  have  been  found  against  the  appellee ; 
and,  unless  it  was  found  for  him,  it  will  be  regarded  as  found 
against  him.  Graham  v.  The  State,  ex  rel,,  66  Ind.  386  ;  JEx 
rarte  Walls,  73  Ind.  95. 

The  * 'finding  is,"  that,  prior  to  the  maturity  of  said 
notes,  "said  Williams  assigned  said  notes,  in  writing,  to 
the  defendant  Joseph  Neldon."  This  is  not  a  finding  that 
he ''endorsed"  the  notes.  It  was  held  in  Keller  v.  Williams, 
49  Ind.  504,  that  an  averment  in  the  complaint,  that  the 
note  was  "assigned  in  writing"  was  not  equivalent  to  an 
averment  that  it  was  endorsed ;  and  we  think  a  finding  that 
the  appellant  "assigned  the  notes  in  writing"  is  not  a  find- 
ing that  he  "endorsed"  them.  The  words  are  not  synony- 
mous. The  word  "endorsement"  has  a  known  legal  signif- 
ication, and  implies  a  transfer  by  a  writing  upon  the  instru- 
ment. Cooper  V.  Drouillard,  5  Blackf .  152  ;  Kern  v.  Ha-- 
derigg,  11  Ind.  443.  The  word  '.'assigned"  has  no  such 
signification,  but  implies  that  the  assignment  was  made 
upon  a  separate  instrument.  In  KeUer  v.  Williafns,  supra, 
WoRDEW,  J.,  says:  "The  averment  is,  that  the  note  was 
assigned  in  writing.  It  may  have  been  assigned  in  some 
separate  instrument,  and  not  upon  the  note ;  and  the  infer- 
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ence  is  that  the  assignment  was  in  a  separate  instrumenti 
as,  had  it  been  upon  the  note,  the  term  endorsed  would  have 
been  more  appropriately  used." 

The  finding  that  the  notes  were  assigned  negatives  an  en- 
dorsement,  and  the  assignment  itself  creates  no  liability,  for, 
by  such  assignment,  the  assignor  does  not  warrant  the  sol- 
vency of  the  maker.     French  v.  Turner^  15Ind.  59. 

The  next  question  is,  do  the  facts  found  show  the  insol- 
vency of  the  maker  so  as  to  excuse  the  appellee  for  not  bring- 
ing suit  a^inst  him?  The  maker  was  a  resident  house- 
holder, and  did  not  have  when  the  note  matured,  nor  has  he 
had  since,  more  than  $300  worth  of  property.  Was  he  in- 
solvent within  the  meaning  of  the  law,  which  requires  the 
property  of  the  maker  to  be  exhausted  before  the  endorser 
can  be  made  liable?  The  constitution  of  the  State  declares 
that  the  privilege  of  the  debtor  to  enjoy  the  necessary  com- 
forts of  life  shall  be  recognized  by  wholesome  laws,  exempt- 
ing a  reasonable  amount  of  property  from  seizure  or  sale  for 
the  payment  of  any  debt  or  liability  hereafter  contracted. 
Section  1  of  <*an  act  to  exempt  property  from  sale  in  cer- 
tain cases,"  approved  February  17th,  1852,  provides,  "That 
an  amount  of  property  not  exceeding  in  value  $300,  owned 
by  any  resident  householder,  shall  not  be  liable  to  sale  on  ex- 
ecution, *  for  any  debt  growing  out  of,  or  founded  upon  a 
contract,  express  or  implied,  after  the  fourth  of  July  1852." 
The  act  of  March  5th,  1859,  provides  that  before  any  per- 
son shall  be  entitled  to  the  benefit  of  the  act  of  Februaiy 
17th«  1852,  he  shall  make  out,  and  deliver  to  the  officer  hold- 
ing the  writ,  a  verified  inventory  of  all  his  property,  within 
or  without  the  State,  and  unless  this  is  done  the  officer  shall 
not  set  apart  any  property  as  exempt  from  execution.  The 
appellant  insists  that,  since  no  property  is  exempt  from  ex- 
ecution until  an  inventory  is  furnished,  the  maker  of  a  note, 
who  owns  property  liable  to  be  sold  upon  an  execution,  can 
not  be  regarded  as  insolvent,  though  he  is  a  resident  house- 
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bolder,  and  his  property  is  worth  less  than  $300.  It  is  true 
thaty  as  against  an  execution,  no  property  is  exempt  until  an 
inventory  is  furnished ;  but  it  does  not  follow,  as  against  an 
endorsee,  that  such  property  must  be  regarded  as  subject  to 
execution.  He  is  not  required  to 'sue  the  maker  unless  the 
latter  has  property,  out  of  which  he  can  enforce  the  pay- 
ment of  some  part  of  his  claim.  This  he  can  not  do,  if  the 
property  can  be  exempted  from  the  execution,  and  we  there- 
fore think,  as  between  the  endorsee  and  the  endorser,  the 
property  of  the  maker,  not  exceeding  the  amount  exempt  by 
law,  must  be  regarded  as  beyond  the  reach  of  an  execution* 

Again,  while  the  1st  section  of  the  act  of  February  17th, 
1852,  provides  that  an  amount  of  property  not  exceeding  in 
value  three  hundred  dollars,  owned  by  a  resident  householder, 
shall  not  be  liable  to  sale  on  execution,  yet  other  sections  of 
the  same  statute  made  it  the  duty  of  the  execution  debtor  to 
claim  the  property  as  exempt  from  execution.  A  failure  to 
make  the  claim  was  deemed  a  waiver,  and  the  property  was 
liable  to  be  sold  upon  an  execution.  The  State ^  ex  rel.y  v. 
Melogue,  9  Ind.  196  ;  Mtzroth  v.  Webster,  15  Ind.  21. 

The  execution  debtor  was  not  required  to  make  a  schedule 
of  his  property,  but  he  was  required  to  claim  it  as  exempt ; 
and,  under  the  provisions  of  that  act,  it  has  been  held  that, 
as  between  endorsee  and  endorser,  such  property  must  be 
regarded  as  beyond  the  reach  of  an  execution.  BozeU  v. 
Hauser,  9  Ind.  522 ;  Campbell  v.  Oould,  17  Ind.  133. 

The  act  of  March  5th,  1859,  does  not  change  this  rule. 
Both  before  and  since  that  act,  the  property  must  be  claimed 
as  exempt.  Since,the  claim  must  be  by  a  verified  inven- 
tory, but  the  mode  of  making  it  can  not  impair  the  right  of 
the  debtor  to  his  exemption,  and  since  the  sale  of  such 
property  can  not  be  enforced,  it  must,  in  a  suit  of  this  kind, 
be  regarded  as  beyond  the  reach  of  an  execution.  No  other 
question  is  presented  that  will  likely  arise  upon  another  trial. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
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the  complaiDt,  and  in  its  conclusions  of  law  upon  the  facts 
found  ;  and  for  these  errors  the  judgment  should  be  reversed. 
Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellee,  with  instruc- 
tions to  sustain  the  demurrer  to  the  complaint,  with  leare 
to  amend,  etc. 


♦•♦■ 
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Prohissobt  Note. — Pleading. — Cross  Complaint. — Sureties, — Partners 
Retiring, — Partners  Remaining, — Several  Demurrers, — ^In  an  action  upon 
a  promissory  note  of  a  partnership,  composed  of  six  persons,  against 
the  members  thereof  and  their  successors  and  representatives,  but  ask- 
ing judgment  against  the  members  alone,  a  cross  complaint  of  two  de- 
fendants, allegMg  that  when  they  withdrew  their  co-partners  assumed 
and  agreed  to  pay  the  debts  of  the  firm,  including  the  note  sued  on,  is 
sufficient  to  show  that  the  partners  remaining  became  primarily  liable, 
and  that,  as  between  them  and  the  retiring  paitners,  the  latter  must  be 
regarded  as  the  sureties  of  the  former;  but  the  remaining  partners,  by 
sale,  by  death,  by  assignment  and  otherwise,  being  represented  in  the 
action  by  successors,  administrators,  trustees  and  receivers,  the  cause 
of  action  on  the  note  was  not  against  the  latter,  and  their  several  de- 
murrers to  the  cross  complaint  of  the  retiring  partners  against  them 
were  correctly  sustained. 

Same. — Release  of  Surety, — Extending  Time  for  Payment, —  Usurious  Inter' 
est, — Verbal  Agreement, — Evidence, — Where,  on  trial  of  such  action, 
the  note  in  evidence  showed  an  agreement  to  pay  ten  per  cent,  inter- 
est, not  in  advance,  evidence,  that  when  two  partners  retired  the 
continuing  partners  agreed  to'  pay  the  note,  that  the  payee  had  notice 
of  that  arrangement,  that  interest  was  paid  for  a  time  at  twelve  per 
cent.,  that  by  an  agreement,  not  in  writing,  it  was  paid  at  ten  per  cent, 
for  two  years,  and  interest  on  interest  was  paid  at  that  rate,  a  valid 
agreement  to  extend  the  time  of  payment  so  as  to  discharge  the  sure- 
ties was  not  proved. 

Same. —  Verbal  Agreement,— A  verbal  agreement  to  pay  ten  per  cent,  in- 
terest in  advance  upon  a  note  bearing  Interest  at  ten  per  cent,  not  in 
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advance  is  usurious,  and  would  not  have  the  effect  to  extend  the  time 
for  the  payment  of  the  note.  The  holder  may  maintain  an  action  upon 
it  the  day  after  making  the  contract. 

Same. — Evidence. — Promise  oj  Surety  voith  Knowledge  oj  iJ«Zc(M6.— Evi- 
dence of  a  promise  ot  the  surety  to  pay  the  note,  made  with  knowledge 
of  all  the  facts,  is  admissible;  and.  though  he  had  been  released  by  nn 
extension  of  the  time  for  payment  of  the  note,  his  promise  would  be 
binding  upon  him. 

Same. — Damages, — AlU^ymey^s  Fees, — Evidence. — Evidence:  "I  am  an 
attorney  at  law ;  on  $3,300  I  think  reasonable  attorney  fees  would  be 
11150/'  admitted  without  objection,  is  proof  sufficient  to  justify  a  find- 
ing of  the  court  for  9108.10  as  attorney's  fees. 

Pleading. — Cause  of  AUion. — Complaint. — Cross  Complaint. — The  cause 
'  of  action  set  forth  in  a  cross  complaint  must  arise  upon,  or  grow  out 
of,  the  cause  of  action  stated  in  the  original  complaint,  and  not  be 
independent  thereof. 

From  the  Wayne  Circuit  Court. 

C  H.  Burchendl^  for  appellants. 

W.  A.  Peelltj  D.   W.  Comstock  and  ff.  O.  Fox^  for 
ai>pellee. 

MoBHis,  C. — ^The  appellee  sued  the  appellants  upon  a 
promissory  note  for  three  thousand  dollars,  dated  May  20th, 
1873,  due  at  one  day,  with  interest  at  ten  per  cent,  after 
maturity,  and  attorney  fees  if  suit  should  be  instituted  upon 
the  note.  The  complaint  alleged  that,  at  the  time  the  note 
was  executed,  the  appellants  Caleb  J.  Morris,  Richard  White, 
Tames  Williams,  John  Wallace,  Joel  Pennington  and  George 
W.  Callaway,  were  partners,  doing  business  under  the  co- 
partnership name  of  «*Milton  Woollen  Mill  Company,"  and 
that  they  executed  the  note  in  their  firm  name,  a  copy  of 
which  is  filed  with  the  complaint.  It  is  further  stated  that, 
after  the  execution  of  the  note,  the  appellant  Charles  A. 
Hill  and  one  Henry  Izor,  as  the  plaintiff  was  informed,  be- 
came members  of  said  co-partnorship ;  that  afterward,  on 

the  —  day  of ,  1878,  the  said  Izor  died  intestate,  behig 

a  partner  up  to  and  at  the  time  of  his  death,  and  that  the 
appellant  Caleb  J.  Morris  and  one  Aaron  Morris  were  duly 
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appointed  administrators  of  his  estate ;  that  afterward  the 
said  Isaac  Kinsey  and  Aaron  Morris  were,  in  1878,  by  an 
order  of  the  Wayne  Circuit  Court,  appointed  receivers  of  all 
the  property  and  effects  of  the  said  Milton  Woollen  Mill 
Company,  who  accepted  said  trust,  and  entered  upon  the 
discharge  of  their  duties,  and  are  still  acting  as  such  receiv- 
ers; that,  on  the  15th  day  of  November,  1878,  Richard 
White,  one  of  said  partners,  made  an  assignment,  under  the 
laws  of  the  State,  of  all  his  property  to  the  said  Kinsey  and 
Aaron  Morris^  and  that,  on  the  25th  of  the  same  month, 
Caleb  J.  Morris,  another  of  said  partners,  i^ssigned  his  prop- 
erty to  the  assignees  of  White,  both  assignments  being  made 
for  the  benefit  of  creditors.  He  prays  judgment  against 
Caleb  J.  Morris,  Richard  White,  James  Williams,  John  Wal- 
lace, Joel  Pennington  and  George  W.  Callaway. 

The  defendants  below,  Williams  and  Wallace,  demurred 
to  the  complaint.  The  demurrer  was  overruled,  and  they 
then  filed  their  answer  in  seven  paragraphs.  The  first  waa 
a  general  denial ;  the  others  were  special,  upon  which  issaea 
were  formed. 

Williams  and  Wallace  also  filed  a  cross  complaint  againct 
all  their  co-defendants  below.  The  appellant  Hill  demurred 
to  the  cross  complaint,  on  the  grounds :  1st,*  that  a  demur- 
rer to  the  appellee's  complaint  had  been  sustained  in  his  fa- 
vor, and  judgment  rendered  for  him  against  the  appellee. 
2d,  because  the  cross  complaint  did  not  state  a  cause  of  ac- 
tion against  him.  3d,  because  there  was  a  defect  of  parties 
defendants.  Kinsey  and  Aaron  Morris  also  demurred  to  the 
cross  complaint,  both  as  receivers  of  the  Milton  Woollen  Mill 
Company,  and  as  the  assignees  of  White  and  Caleb  J.  Mor- 
ris. And  Caleb  J.  Morris  and  Anron  Morris,  as  adminis- 
trators of  Henry  Izor,  also  demurred  to  the  cross  complaint. 
All  these  demurrers  were  sustained,  and  Williams  and  Wal- 
lace excepted. 

The  cause  was  submitted  to  the  court  for  trial.  The  court 
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found  in  favor  of  the  appellee,  but  also  found  that  the  ap- 
pellants Williams  and  Wallace  were  the  sureties  of  Joel  Pen- 
nington, Caleb  J.  Morris,  Richard  White,  and  George  W. 
Callaway. 

Williams  and  Wallace  moved  the  court  for  a  new  trial, 
on  the  ground  that  the  finding  was  contraiy  to  law  and  the 
evidence,  and  because  the  court  erred  in  admitting  certain 
testimony  over  their  objection,  and  because  the  damages 
were  excessive.  The  court  overruled  the  motion.  Judg- 
ment was  i*endered  in  favor  of  the  appellee,  but  it  provided 
that  the  same  should  be  first  levied  of  the  property  of  Pen- 
nington, White,  Morris  and  Callaway,  subject  to  execution. 
Williams  and  Wallace  appealed  to  this  court,  serving  notice 
of  the  appeal  upon  their  co-defendants. 

The  rulings  of  the  court  upon  the  demurrers  to  the  cross 
complaint,  and  the  overruling  of  the  motion  for  a  new  trial, 
are  assigned  as  errors.  We  will  first  consider  the  questions 
arising  upon  the  demurrers  to  the  cross  complahit  of  Wil- 
liams and  Wallace. 

The  cross  complaint  admits  the  co-partnership  and  the 
making  of  the  note,  as  stated  in  the  appellee's  complaint. 
It  states  that  shortly  thereafter,  in  1873,  the  cross  com- 
plainants sold  their  interest  in  said  co-partnership  to  their 
co-partners,  who,  as  a  part  of  the  consideration  for  the  sale, 
assumed  and  agreed  to  pay  all  the  debts  and  liabilities  of 
the  firm,  including  the  note  in  suit ;  that  Morris, White,  Pen- 
nington and  Callaway  formed  a  new  company,  adopting  the 
name  of  the  old  firm,  and  continued  the  business ;  that  the 

appellee  had  notice  of  all  this  ;  that  afterward,  on  the 

of ,  1874,  the  said  Joel  Pennington  sold  his  interest 

in  the  assets  of  said  firm  to  the  said  Charles  A.  Hill,  who, 
in  consideration  thereof,  agreed  and  promised  to  pay  and 
become  liable  for  all  the  debts  of  said  firm,  including  said 
note ;  that  he  became  a  member  of  said  firm,  which  was 

continued  under  the  name  aforesaid ;     that  afterward,   in 
Vol.  75.— 19 
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1876,  the  said  Callaway  sold  his  interest  in  said  firm  to  one 
Heniy  Izor,  who  became  a  member  of  saicl  firm,  and,  in 
consideration  of  said  sale,  assumed  and  agreed  to  pay  the 
debts  of  said  firm,  including  said  note ;  that  Izor  died  in- 
testate in  1878,  and  that  Caleb  J.  and  Aaron  Morris  were 
duly  appointed  his  administrators ;  that,  in  187^,  the  firm 
being  insolvent,  certain  proceedmgs  were*  instituted  in  the 
Wayne  Circuit  Court,  which  resulted  in  the  appointment  of 
Kinsey  and  Aaron  Morris  as  receivers  of  all  the  assets  of 
said  firm ;  that  they  accepted  the  appointment,  and  were 
then  in  the  dischai^e  of  their  duties  as  such  receivers.  It 
is  also  stated  that  White  and  Caleb  J.  Morris,  who  had  been 
members  of  all  of  said  firms,  made  assignment  of  all  their 
property,  under  the  statute  of  the  State,  to  said  Kinsey  and 
Morris,  the  receivers  of  the  firm,  for  the  benefit  of  their 
creditors.     It  is  also  stated  that  the  firm  was  insolvent. 

The  prayer  of  the  cross  complaint  is,  that  the  relations, 
rights  and  equities  of  the  several  parties  to  the  cross  com- 
plaint, growing  out  of  said  transactions,  be  determined  by 
the  court ;  that  it  be  adjudged  that  Williams  and  Wallace 
stand  as  sureties  to  all  the  other  defendants,  and  the  inter- 
ests represented  by  them  as  to  the  note  in  suit ;  that,  if 
judgment  be  rendered  in  favor  of  the  appellee,  the  court 
shall  order  that  the  property  of  Hill  and  Pennington  be  first 
subjected  to  its  payment,  and  that  the  means  in  the  handi> 
of  the  administrators  of  Izor,  and  in  the  hands  of  the  re- 
ceivers of  the  Milton  Woollen  Mill  Co.,  and  in  the  hands  of 
the  assignees  of  White  and  Caleb  J.  Morris,  be  ascertained 
and  applied  in  pa3mient  of  any  recovery  on  said  note,  in 
such  way  as  may  be  just  and  equitable. 

We  think  that,  when  Williams  and  Wallace  withdrew  from 
said  firm,  the  continuing  partners,  by  assuming  and  agreeing 
to  pay  its  debts,  as  stated  In  the  cross  complaint,  became 
primarily  liable  for  the  note  in  suit,  and  that,  as  between 
them  and  Williams  and  Wallace,  the  latter  must  be  regarded 
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as  the  sureties  of  the  farmer.     In  the  case  of  Colgrove  v. 
Tafiman,  67  N.  Y.  95,  this  precise  question  was  decided. 

The  court  says:  '*By  the  dissolution  of  the  co-partner- 
ship, of  which  Barnes  and  Tallman  were  the  members^  and  the 
transfer  of  all  the  property  to  Barnes,  and  his  agreement 
with  Tallman  to  pay  all  the  debts  of  the  firm  ;  Tallman  be- 
came in  equity,  as  between  himself  and  Barnes,  a  surety,  for 
Barnes  as  principal  debtor  in  those  debts."  The  court  fur- 
ther says :  *'When  it  was  made  known  to  Colgrove  by  Tall- 
man, that  Bames'  and  Tallman  had  gone  into  the  bargain, 
which  was  thus  made  between  them,  Colgrove  became  bound 
to  Tallman  in  equity  to  observe  it." 

Brandt,  in  his  work  on  suretyship,  etc.,  says :  "When  one 
member  of  a  partnership  retires  from  the  firm,  and  the  re- 
maining members  agree  with  him  to  pay  the  film  debts,  and 
these  facts  are  known  to  the  creditor,  the  member  so  retir- 
ing will  be  considered,  in  law,  a  surety."  Sec.  23.  Oakeleyy. 
PasheUer,  10  Bligh  N.  S.  548  ;  Smith  Y.Shelden,  35  Mich.  42. 

It  is  alleged  in  the  cross  complaint,  that  Charles  A.  Hill 
purchased  the  interest  of  Pennington  in  said  firm,  became  a 
member  of  the  firm,  and,  in  consideration  of  the  transfer  of 
Pennington's  interest  to  him,  agreed  to  pay  the  debts  of  the 
firm,  including  the  note  in  suit.  Hill  succeeded  to  the  rights 
of  Pennington,  which  included  the  interests  transferred  to 
him  as  a  member  of  said  firm  by  Williams  and  Wallace. 
By  this  arrangement,  Hill  and  his  partners  became  bound 
to  Pennington  to  pay  the  debts  of  said  firm  within  a  reason- 
able time,  and,  for  a  failure  to  do  so,  Pennington  could 
maintain  an  action  against  them.  But  a  recovery  for  such 
failure  by  Pennington  would  operate  in  favor  of  the  credi- 
tors of  the  firm,  and  he,  as  to  such  recovery,  would  be  held 
to  be  their  trustee.  So,  too,  by  the  agreement  of  the  con- 
tinuing members  of  the  firm  with  Williams  and  Wallace,  the 
former  were  bound  to  pay  the  note  in  suit,  and,  for  a  failure 
to  do  BO,  the  latter  might  maintain  an  action  against  them. 
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By  such  failure  to  perfonn  their  agreement  with  Williams 
and  Wallace,  the  latter  became,  in  a  certain  sense,  the  cred- 
itors of  the  firm;  and,  being  such' creditors,  thej  could 
maintain  an  action  upon  the  undertaking  of  Hill  and  his 
partners,  made  for  the  benefit  of  the  creditors  of  the  firm. 
It  is  upon  this  view  of  the  rights  of  the  parties  that  the 
cross  complaint  must  be  sustained,  if  at  all. 

But  the  contracts  of  Hill  and  Izor,  on  which  the  cross 
complaint  rest^,  are  independent  of,  do  not  arise  upon,  or 
grow  out  of  the  cause  of  action  stated  in  the  appellee's  com- 
plaint. The  undertaking  of  Hill  and  of  Izor  originated  long 
after  and  independent  of  the  execution  of  the  note  in  suit. 
They  had  the  same  relation  to,  and  were  not  otherwise  con- 
nected with  the  note  sued'  on,  than  would  have  been  anj 
other  person,  who  had  agreed,  upon  a  sufiicient  considera- 
tion, to  pay  said  note.  It  would  hardly  be  pretended  that 
if  a  person,  not  a  partner  in  said  firm,  had  promised  the 
appellants  Williams  and  Wallace,  to  pay  said  note,  they 
could,  when  sued  by  the  payee,  bring  such  person  into  the 
suit  by  cross  complaint,  and,  in  such  action,  litigate  the 
question  as  to  whether  such  person  had  assunied  and  agreed 
to  pay  said  note.  In  this  case  Boyd,  the  appellee,  states  no 
cause  of  action  against  Hill  or  the  receivers  or  the  assisrnees 
of  White  and  Morris,  nor  against  the  administrators  of  Izor; 
nor  does  he  ask  or  take  judgment  against  them.  We  are, 
therefore,  of  opinion,  that  the  facts  stated  do  not  constitute 
a  valid  cause  of  action  by  way  of  cross  complaint  against 
Hill  nor  agamst  any  of  the  defendants  thereto,  and  that, 
therefore,  the  court  below  did  not  err  in  sustaining  the  sev- 
eral demurrers  to  it. 

The  appellants  insist  that  the  court  erred  in  overruling 
their  motion  for  a  new  trial  : 

1st.    Because  the  finding  is  contrary  to  law ; 

2d.    Because  the  finding  is  contrary  to  the  evidence ; 
.    3d.    For  errors  of  law  occurring  at  the  trial ; 


. 
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4th.    Because  the  damages  are  excessive. 

It  is  insisted  that  Williams  and  Wallace,  being  the  sure- 
ties of  White,  Morris,  Pennington  and  Callaway  on  the  note 
in  suit,  from  the  time  they  sold  to  them  their  interests  in 
the  firm,  upon  the  agreement  that  these  continuing  partners 
should  pay  its  debts,  were  released  as  such  sureties  by  an 
agreement  between  the  latter  and  the  appellee,  extending 
the  time  for  the  payment  of  the  note.  The  evidence  shows 
that,  in  1873,  soon  after  the  execution  of  the  note,Williamd 
and  Wallace  retired  from  the  firm,  and  that  the  continumg 
members  White,  Morris,  Pennington  and  Callaway,  assumed 
and  agi-eed  to  pay  its  debts,  and  that  the  appellee  had  notice 
of  this  arrangement.  The  evidence  further  shows  that,  from 
the  time  Williams  and  Wallace  retired,  the  new  firm  paid 
the  appellee  twelve  per  cent,  interest  per  annum  on  said 
note  until  1875,  when  the  parties  met  and  made  a  new  verbal 
arrangement  in  regard  to  the  interest.  Callaway  testified, 
askd  his  testimony  is  in  substantial  agreement  with  that  of 
the  appellee,  as  follows :  *'In  1875,  I  told  Boyd,  the  appel- 
lee, that  twelve  per  cent,  was  too  much,  and  that  if  he  did 
not  reduce  the  interest  we  would  have  to  try  and  pay  off  the 
note  ;  he  said  twelve  per  cent,  was  a  little  high,  and  that  he 
would  make  the  interest  the  same  as  bank  interest — ^ten  per 
cent,  in  advance,  and  if  we  did  not  want  to  pay  the  interest 
in  advance,  we  could  keep  the  interest  and  pay  him  interest 
on  that  interest ;  I  told  him  then  we  would  keep  it  in  that 
way  ;  interest  was  to  be  paid  annually."  At  the  expiration 
of  a  year  from  this  time,  the  interest  not  having  been  paid, 
Boyd  told  the  company  they  could  keep  the  interest  and  pay 
interest  upon  it.  At  the  expiration  of  the  second  year,  the 
eompany,  pursuant  to  this  agreement,  paid  Boyd  the  inter- 
e0l  upon  the  two  years'  Interest  due,  nciaking  it  the  same  as 
if  it  bad  been  paid  in  advance. 

Was  this  agreement  valid  and  binding  upon  the  parties  to 
it?  and  did  it  have  the  effect  to  extend  the  time  for  the  pay^ 
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ment  of  the  note?  If  it  did,  Williams  and  Wallace  were  re- 
leased.  If  it  did  not,  they  remained  liable  on  the  note. 

The  interest  stipulated  for  in  the  note  is  ten  per  cent,  per 
annum,  not  payable  in  advance.  If  the  verbal  agreement 
did  not  mcrease  the  rate  of  interest,  it  could  have  no  effect 
upon  the  note.  It  is  obvious,  Jiowever,  that  an  agreement 
to  pay  ten  per  cent,  interest  per  annum,  not  in  advance,  and 
an  agreement  to  pay  the  same  rate  of  interest  per  annum, 
in  advance,  are  different  and  distmct  agreements.  The  agree- 
ment proven  was,  therefore,  different,  as  to  interest,  from 
that  contained  in  the  note. 

The  parties,  by  the  law  then  in  force,  might  lawfully  eon- 
tract  in  writing  for  ten  per  cent,  interest  per  annum,  pay- 
able at  the  end  of  the  year,  or  when  the  principal  should  be- 
come due,  or  in  advance.  But  such  contract,  if  not  in  writing, 
would  be  usurious  and  void  as  to  the  excess  over  and  above 
six  per  cent.  Verbally,  parties  can  not  lawfully  contract 
for  a  hi^er  rate  of  interest  than  six  per  cent,  per  annom. 

It  is  said  by  counsel  for  the  appellants  that  Boyd's  agree- 
ment was  to  extend  the  time  of  payment,  in  consideration 
that  the  makers  would  pay  him  interest  on  the  interest  stip- 
ulated for  in  the  note,  and  that  this  was  valid.  The  state- 
ment of  counsel  is  equivalent  to  saying  that  Boyd  agreed  to 
extend  the  time,  in  consideration  that  the  makers  would  pay 
him  for  forbearance,  in  addition  to  the  ten  per  cent,  men- 
tioned in  the  note,  a  sum  equal  to  ten  per  cent,  on  three 
hundred  dollars,  that  being  the  annual  interest,  at  ten  per 
cent.,  on  the  note.  Such  an  agreement,  to  be  valid,  must 
be  in  writing. 

We  think,  therefore,  that  the  verbal  contract  to  pay  ten 
per  cent,  interest  per  annum  in  advance  was  usurious,  and 
that  it  did  not  have  ^he  effect  to  extend  the  time  for  the  pay- 
ment of  said  note.  Boyd  might  have  maintained  a  suit  upoB 
it  the  day  after  the  making  of  the  contract.  Brown  v.  Har^ 
ness,  16  Ind.  248 ;  Shaw  v.  Binkard,  10  Ind.  227. 
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The  court  permitted  the  appellee  to  prove  on  the  trial, 
over  the  objection  of  the  appellants,  that  Williams  had  stated 
to  the  appellee,  after  the  facts  were  known  to  him,  that  he 
would  pay  the  note  in  full.  It  is  insisted  that,  in  admitting 
this  evidence,  the  court  erred.  We  think  there  was  no  error 
in  admitting  the  evidence.  It  tended  to  show  a  promise  on 
the  part  of  Williams  to  pay  the  note.  Such  a  promise,  made 
with  knowledge  of  all  the  facts,  though  he  had  been  released 
by  an  extension  of  the  time  for  pa}rment  of  the  note,  would 
be  binding  upon  him.  Brandt  Suretyship,  etc.,  sec.  300  ; 
Smith  V.  Winter  J  4  M.  &  W.  454  ;  Porter  v.  Hodenpuyly  9 
Mich.  11 ;  Mayhew  v.  Crickettj  2  Swanst.  193. 

It  is  objected  that  the  damages  are  excessive ;  that  too  much 
— $108.10 — ^was  allowed  as  attorney  fees.  A  Mr.  Stubbs, 
without  objection,. testified  as  follows:  *^I  am  an  attorney 
at  law ;  on  $3,300  I  think  reasonable  attorney  fees  would  be 
$150."  We  think  this  proof  justified  the  finding  of  the  court. 
The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial.     The  judgment  should  be  affirmed. 

Feb  Cubiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellants Williams  and  Wallace. 


990 
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Martin  v.  Bolton,  Adm*b. 

Bbckdknts^  JSffrATES.—FraudulefU  Mortgage.-^AeHm  to  Set  JjI^.— The 
administrator  of  a  decedent^s  estate  can  maintain  an  action  to  set 
aside  a  mortgage  of  personal  property,  and  an  assignment  of  a  certifi- 
cate of  purchase  of  real  estate,  fraudulently  obtained  from  the  dece- 
dent, wh^re  such  property  la  necessary  for  the  payment  of  the  debts 
of  the  estate. 
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Same.— Kcad<»v.—CompZafia.—J?<pa|ff»c«<.— Where,  In  such  acttoo,  the 
complaint  does  not  show  that  anjr  consideration  was  paid  to  the  dece- 
dent for  the  mortgage  or  assignment,  an  averment  of  repayment  is  not 
necessary  to  the  sufficiency  of  the  complaint. 

From  the  Warren  Circuit  Court. 

J.  McCabe,  for  appellant. 
J.  M.  JRabby  for  appellee. 

Franklin,  C. — Appellee,  as  administrator 'of  the  estate 
of  Stephen  Lally,  sued  appellant  to  set  aside  a  mortgage  on 
personal  property,  and  an  assignment  of  a  certificate  of  pur- 
chase of  school  lands,  executed  by  deceased  in  his  lifetime, 
alleging  in  his  complaint  that  the  execution  of  the  mort- 
gage and  assignment  was  procured  by  the  fraud  of  appel- 
lant,  and  done  to  defraud  deceased  and  his  creditors,  setting 
out  the  facts  constituting  the  fraud,  and  averring  that  de- 
ceased, at  the  time  of  their  execution,  was  of  unsound  mind ; 
that  appellant  had  taken  advantage  of  the  unsoundness  of 
deceased's  mind  to  consummate  the  fraud  aforesaid  ;  that  said 
certificate  and  mortgage  covered  all  the  property  deceased 
owned  at  the  time  of  his  death,  except  about  $40.00  worth, 
and  that  deceased  was  then  indebted  in  the  sum  of  over 
$600 ;  that  nothing  was  paid  by  appellant  In  consideratloa 
of  the  execution  of  the  mortgage  and  assignment  of  the  cer- 
tificate; that  the  property  mortgaged  and  assigned  was 
worth  over  $1,000. 

Appellant  demurred  to  the  complaint;  demurrer  over- 
ruled, and  an  answer  in  denial  filed  ;  trial  by  jury ;  verdict 
for  appellee ;  motion  for  a  new  trial  overruled ;  rubngs  ex- 
cepted to,  and  judgment  for  appellee. 

The  errors  assigned  in  this  court  are : 

Ist.  Overruling  the  demurrer  to  the  complaint ; 

2d.  Overruling  the  motion  for  a  new  trial  j 

3d.  Want  of  sufficient  facts  in  complaint. 

In  support  of  the  Ist  and  8d  assignments  w4  hare  been 
referred  to  the  following  authorities :     Oamer  v.  Graves ^ 
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54  Ind.  188 ;  Love  v.  MiJcals,  11  Ind.  227.  The  first  one 
of  these  eases  is  no^  applicable  to  the  case  under  considera- 
tion. The  complaint  in  that  case  contained  no  averment  of 
any  indebtedness  of  the  estate,  for  which  this  coart  decided 
that  the  administrator  conld  not  maintain  the  action.  In 
this  case  there  was  an  averment  of  that  kind,  and  the  com- 
plaint in  this  case  f uilher  showed  that  a  sale  of  this  prop- 
erty was  necessary  for  the  payment  of  the  debts  of  the 
estate.  The  case  referred  to  in  11  Ind.  227  supports  the 
complaint  in  this  case.  We  have  also  been  referred,  by 
appellant's  counsel,  to  the  following  cases :  Muaaelman 
V.  Cravens^  47  Ind.  1;  Cronse  v.  Holman^  19  Ind.  30; 
Devin  v.  Scott ,  34  Ind.  67.  These  cases  do  not  affect 
the  suffieieiicy  of  this  complaint.  All  they  decide  is,  that 
contracts  made  with  persons,  not  adjudged  of  unsound 
mind,  are  only  voidable  ;  while  contracts  made  with  persons 
so  adjudged  are  void.  The  complaint  is  sufficient  without 
the  allegation  of  unsoundness  of  mind,  and  that  is  only  aU 
leged  as  a  means  by  which  appellant  was  enabled  to  consum- 
mate the  fraud.  It  is  insisted  that  the  complaint  does  not 
aver  a  repayment  of  the  consideration,  and  that  it  is  bad  for 
that  reason.  It  does  not  show  that  anything  was  paid,  but 
rather  that  nothing  \vas  paid,  and  it  was,  therefore,  not  nec- 
essary to  aver  a  repayment. 

The  evidence  is  not  in  the  record,  and  no  question  is  pre- 
sented on  the  motion  for  a  new  trial.  We  see  no  error  in 
this  record. 

Per  Cubiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  the  same  is 
hereby,  in  all  things  affirmed,  at  appellant's  costs. 
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Landlord  and  Tenant.— miction  for  Rent  Jfter  Expiration  of  Term  of 
Lease. — Surrender  of  Premises. — Paymeni  of  One  Month'* s  RenL—Vfhen 
a  tenant  occapjring  premises  under  a  lease  for  five  years,  the  rent 
being  payable  at  the  end  of  each  month,  held  over,  and,  on  the  third 
day  of  the  month  beyond  the  term,  notified  the  landlord  in  writing, 
that  he  would  surrender  such  premises  at  the  expiration  of  the  montlif 
and  paid  that  month^s  rent,  leaving  the  keys  thereof  on  a  table  In  the 
landlord's  office,  he  did  not  thereby  effect  a  surrender  of  the  premises, 
and  is  liable  in  an  action  for  rent  accruing  thereafter. 

'Same.— Tenancy  From  Tear  to  Tear. — By  voluntarily  remaining  in  pos- 
session beyond  the  term  of  the  lease,  the  tenant  gave  the  landlord  the 
option  of  treating  him  as  tenant  for  another  year,  upon  the  same  tarais 
of  payment  as  had  before  prevailed,  and  the  acceptance  of  the  monej 
tendered  with  the  keys  of  the  building  does  not  affect  the  question. 

BAMK.-ilccepeance  of  Rent.-Where  rent  is  unconditionally  due,  the  land- 
lord may  accept  the  money  and  reject  the  keys  of  the  building* 

From  the  Tippecanoe  Circuit  Court. 

J.  B.  Camahan^  JR.  P.  Davidson  and  J.  C.  Davidson^ 
for  appellant. 

J.  Parky  for  appellee. 

Woods,  J. — Action  for  the  recovery  of  rent  of  i-eal  estate. 
Error  is  assigned  upon  the  overruling  of  the  motion  for  a 
new  trial,  which  is  asked  for  the  alleged  reason  that  the  ver- 
dict is  contrary  to  the  law  and  the  evidence. 

The  evidence  shows  that  the  appellee,  Godlove  S.  Ortfa, 
leased  the  premises,  a  store-room  in  Lafayette,  to  Jacob 
Stahl  and  Beinhold  Fritch,  for  the  period  of  five  years,  end- 
ing November  1st,  1877,  at  an  annual  rent  of  seven  hundred 
and  twenty  dollars,  which  the  lessees  agreed  to  pay  in  equal 
instalments  at  the  end  of  each  month.  The  lessees,  as  part- 
ners in  trade,  manufactured  and  sold  tobacco  in  the  leased 
premises.  In  1873  Fritch  died,  and  in  1874  the  appellant 
bought,  whether  from  Fritch's  administrator  or  from  Stahl 
as  surviving  partner,  does  not  appear,  the  interest  of  Fritch,. 
and  went  into  partnership  with  Stahl.  The  new  firm  con- 
tinued in  the  business  and  in  the  occupation  of  the  premises^ 
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paying  the  rent  according  to  the  terms  of  the  lease,  of  which, 
however,  there  had  been  made  no  formal  or  written  assign- 
ment to  the  new  firm,  or  of  any  interest  therein  to  the  ap- 
pellant, until  October  8th,  1877,  when  Stahl  died.  The  ap- 
pellant continued  in  possession,  claiming  to  be,  and  acting 
as,  surviving  partner,  until  November  7th,  1877,  when  he 
bought  of  the  administrator  his  deceased  partner's  interest, 
but  took  no  formal  assignment  of  the  lease,  the  time  of 
which  had  expired  on  the  Ist  of  that  month.  On  the  3d  of 
the  month  the  appellant  caused  to  be  delivered  to  the  appel- 
lee a  written  notice  that  the  appellant  would  surrender  the 
building  to  the  appellee  on  the  30th  of  November,  1877,  and 
thereupon  the  appellee,  withm  a  few  days,  called  upon  the 
appellant,  and  they  had  on  the  subject  some  conversation, 
about  which  their  testimony  is  somewhat  inharmonious  ;  but, 
according  to  the  testimony  of  either,  there  was  nothing  oc- 
curred to  affect  the  legal  status  of  the  case.  On  the  30th  of 
the  month  the  appellant,  by  an  agent,  sent  to  the  appellee 
the  rent  accrued  to  that  time,  at  the  rate  theretofore  paid, 
and  also  the  keys  to  the  premises.  The  appellee  received 
the  rent,  but  refused  to  accept  the  keys.  The  appellant  sent 
the  keys  again,  and  caused  them  to  be  left  upon  a  table  in 
the  office  of  the  appellee,  but  presumably  without  the  con- 
sent of  the  appellee.  Whether  the  premises  were  actually 
occupied,  and  by  whom,  after  November  30th,  1877,  is  left 
to  inference  from  the  facts  proven,  as  already  substantially 
stated.  The  complaint  is  to  recover  for  the  time  from  said 
date  until  February  24th,  1878.  The  circuit  court  gave  a 
finding  and  judgment  for  the  plaintiff  for  the  sum  of  one 
hundred  and  sixty-eight  dollars. 

The  question  discussed  by  counsel  is  whether  the  appel- 
lant effected  a  lawful  surrender  of  the  premises  on  Novem- 
ber 30th,  1877.  The  counsel  for  the  appellee  contends  that, 
by  remaining  in  possession  after  November  1st,  1877,  when 
the  term  of  the  lease  ended,  he  became,  in  the  absence  of  a 
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different  agreement  with  the  appellee,  a  tenant  from  jear 
to  year.  The  counsel  for  the  appellant,  on  the  other  hand, 
have  argued,  at  considerable  length,  several  propositions  in 
reference  to  the  relation  of  the  appellant  to  the  written  lease, 
tending  to  the  conclusion  which  they  maintain,  that  the  ap- 
pellant never  became  party  or  privy  to  the  contract  so  as  to 
come  under  r.ny  obligation  by  reason  thereof  to  the  appellant. 
Be  this  as  it  may,  the  fact  remains  that  Stahl  &  Fritch  had 
possession  under  the  lease,  and  from  and  through  them  the 
appellant  got  the  possession,  the  same  possession  which  they 
had.  For  three  years,  in  company  with  Stahl,  he  occupied, 
paying  in  accordance  with  the  stipulations  of  the  lease,  and, 
from  October  8th,  1877,  the  date  of  Stahl's  death,  he  was 
sole  occupant,  holding  until  November  1st  at  least  by  vir- 
tue, and  only  by  virtue,  of  the  lease.  He  was  certainly  be^ 
jond  the  power  of  the  appellee  to  treat  him  as  a  trespasser, 
and  his  own  acts  show  plainly  that  from  the  time  he  joined 
with  Stahl  in  the  business  he  regarded  himself  as  the  equi- 
table, if  not  the  legal,  assignee  of  the  lease.  He  at  least 
bad  possession  under  it,  and  if  he  took  advantage  of  that 
possession  to  hold  over,  the  result  must  be  the  same  as  if  he 
were  the  lessee  named  in  the  instrument.  He  did  hold  over 
for  a  whole  month  without  procuring  the  agreement  of  the 
appellee  that  he  need  hold  for  that  time  only.  He  had  held 
over  for  three  days  before  giving  any  notice  of  his  intention 
to  the  appellee.  The  notice  given  was  not  in  the  shape  of  a 
proposition  which  called  upon  the  appellee  to  accept  or  re- 
ject it,  but  was  simply  an  announcement  of  the  appellant's 
purpose  to  surrender  on  a  day  named,  not  asking  consent, 
but  assuming  the  right,  to  remain  until  that  day.  By  the 
statute,  all  general  tenancies  in  which  the  premises  are  oc- 
cupied by  the  consent,  either  express  or  constructive,  of  the 
landlord,  shall  be  deemed  tenancies  from  year  to  year,  i 
E.  S.  1876,  p.  338,  sec.  2 ;  Burbank  v.  Dyer,  54  Ind.  392; 
^iebaud  v.  The  First  National  Bankj  etc.y  42  Ind.  218; 
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Bright  v.  McOuctty  40  Ind.  521 ;  Oordon  v.  George^  12  Ind. 
408.  By  voluntarily  remaining  in  possession  beyond  the 
term  of  the  lease,  the  appellant  gave  the  appellee  the  option 
of  treating  him  as  tenant  for  another  year,  upon  the  same 
terms  of  payment  as  had  before  prevailed,  and  the  accept- 
ance of  the  money  tendered,  though  tendered  together  with 
the  keys,  at  the  expiration  of  the  time  named  in  the  notice 
of  surrender,  does  not  affect  the  question.  The  money  of- 
fered was  unconditionally  due,  and  the  appellant  had  a  rights 
therefore,  to  accept  the  money  and  reject  the  keys. 
Judgment  affirmed,  with  costs. 


♦•♦ 


No.  8105. 

Cranor  et  ux.  v.  Winters,  Executor. 

Husband  and  Wipe.— Partnership  of  Wife  in  Business  with  Another. — 
Pleading. — Complaint.  —  Answer. — Demurrer. — In  an  action  (accrning; 
before  1879),  by  a  married  woman  and  her  husband,  against  the  exec- 
utor of  her  deceased  partner  in  business,  for  the  value  of  a  life  insur- 
ance policy  assigned  to  her  by  the  deceased  for  his  board  and  her  atten- 
tion to  their  partnership  business  in  his  absence,  an  answer,  that  plaintiff, 
at  the  time  the  partnership  agreement  was  made,  was  and  ever  since 
had  been  a  married  woman,  the  wife  of  her  co-plaintiff ,  living  with  him 
as  his  wife,  constitutes  no  defence. 

Same. — Coverture  no  Defence. — Wife^s  Earnings.— The  earnings  of  the  wife 
during  the  marriage  belong  to  her  husband,  and,  in  the  absence  of  an 
averment  that  he  gave  them  to  his  wife,  or  that  she  was  carrying  on 
business  with  her  separate  property,  he  had  a  right  to  bring  suit  there- 
for, making  the  wife  a  co-plaintiff,  as  the  meritorious  cause  of  action. 
To  such  an  action  the  coverture  of  the  wife  is  no  defence. 

Same. — Set- Off. — Former  Adjudication. — Answer  of  Discharge  and  Satisfac 
tiott, — Former  Credit  of  Demand. — In  such  action,  an  answer  of  cover- 
ture and  that  the  partnership  business  had  been  settled,  that  the  wife 
bought  the  interest  of  her  partner,  the  testator  giving  in  part  payment 
a  note  of  her  husband  and  another;  and  that  in  a  suit  on  the  note  the 
husband  pleaded  as  a  set-off  the  identical  services,  boarding  and  claim 
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mentioned  in  the  complaint,  and  was  allowed  and  received  a  credit 
therefor  on  his  note,  in  full  discharge  and  satisfaction  of  the  demand 
sued  on,  contains  a  good  defence. 

Same. — Flea  of  Payment. — In  such  action,  an  answer  that  ^^the  claim  set 
up  in  the  plaintiffs'  complaint  had  been  fully  paid  before  the  com- 
mencement of  this  suit,^'  was  a  good  defence. 

Pleading. — Plea  of  PaymerU.—A  plea  of  payment  need  not  allege  the 
amount  paid,  nor  the  date  of  payment,  nor  the  person  to  whom  the 
payment  was  made. 

From  the  Grant  Circuit  Court. 

A.  Steele  sjid  R.  T,  St.  Johuy  for  appellants. 
J.  M,  HayneSy  for  appellee. . 

BiCKNELL,  C.  C. — ^This  was  an  action  by  the  appellants 
against  the  appellee,  on  a  contract  between  the  said  Alice 
Cranor  and  Andrew  W.  Rush. 

The  complaint  avers  that  Alice  Cranor  and  Andrew  W. 
Bush  agreed  to  be  partners  in  the  millinery  business,  and 
that  in  consideration  of  Alice  attending  to  the  business  in 
the  absence  of  Bush,  and  furnishing  him  with  board  when 
present,  he  would  assign  to  her  a  policy  of  insurance  on  his 
life  for  seventeen  hundred  dollars ;  that  he  did  assign  to  her 
the  policy  of  insurance,  but  afterward,  without  her  knowl- 
edge or  consent,  caused  the  same  to  be  transferred  to  cer- 
tain trustees  ;  that  Alice  performed  her  part  of  the  agree- 
ment ;  that  Rush  made  a  will  and  died ;  that  the  will  con- 
tained no  provision  for  the  benefit  of  Alice ;  that  the  appel- 
lee is  the  executor  of  Rush,  and  has  received  from  the  in- 
surance company  seventeen  hundred  dollars,  the  value  of 
said  insurance  policy,  and  has  refused  to  pay  the  same,  or 
any  of  it,  **to  the  plaintiff." 

The  conclusion  of  the  complaint  is:  ** Wherefore  the 
plaintiff  prays  judgment  for  the  value  of  said  Life  Insurance 
No.  — ,  in  the  Railway  Employees'  Mutual  Benefit  Associa- 
tion of  the  West,  or  the  sum  of  two  thousand  dollars,  against 
the  estate  of  said  Rush,  of  which  Joseph  F.  Winters  is  ex- 
ecutor, and  for  all  other  proper  relief." 
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It  appeared  upon  the  complaint  that  all  the  facts  stated 
therein  occurred  before  the  year  1879.  A  demurrer  to  this 
complaint  was  overruled ,  but  no  question  as  to  that  arises 
here.  It  will  be  observed  that  the  complaint  makes  no  aver- 
ment as  to  the  value  of  the  services  rendered  and  board  fur- 
nished by  Mrs.  Cranor ;  it  is  a  single  count  upon  the  con- 
tract, asking  compensation  for  the  breach,  and  claiming  the 
value  of  the  policy  as  the  compensation  fixed  in  the  contract. 
There  is  no  paragraph  for  work  and  labor  or  for  provisions 
furnished  in  the  way  of  board. 

The  appellee  answered  in  seven  paragraphs.  The  appel- 
lants demurred  to  each  of  the  second,  sixth  and  seventh  par- 
agraphs, alleging  that  none  of  them  contained  facts  sufficient 
to  constitute  a  defence.  The  court  overruled  all  of  these  de- 
murrers ;  and,  the  appellants  declining  to  plead  further,  final 
judgment  was  rendered  for  the  appellee. 

The  errors  assigned  are,  that  the  court  erred  in  overruling 
each  of  said  demurrers.  The  second  paragraph  of  the  an- 
swer avers  that,  at  the  time  said  partnership  agreement  was 
made,  the  said  Alice  Cranor  was  and  ever  since  has  been  a 
married  woman,  the  wife  of  the  said  Andrew  J.  Cranor, 
living  with  him  as  his  wife.  It  is  not  averred  in  the  com- 
plaint that  Mrs.  Cranor  Vas  carrying  on  the  business  with 
her  separate  property  ;  the  averment  is  that  Rush  agreed  to 
pay  Mrs.  Cranor  for  her  services,  etc.  The  earnings  of  the 
wife  during  the  marriage  belong  to  her  husband ;  it  is  not 
averred  that  the  husband  gave  the  earnings  in  this  case  to 
the  wife  ;  he  had  a  right  to  bring  suit  therefor,  making  the 
wife  a  co-plaintiff,  as  the  meritorious  cause  of  action ;  to  such 
an  action  the  coverture  of  the  wife  is  no  defence.  The  court 
below  erred  in  overruling  the  demurrer  to  the  second  para- 
graph of  the  answer. 

The  sixth  paragraph  of  the  answer  alleges  the  coverture 
of  the  said  Alice,  and  avers  that  the  partnership  was  dis- 
solved and  its  affairs  fully  settled ;  that  said  Alice  bought 
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the  interest  of  Rush  in  said  partnership,  and  in  part  payment 
therefor  gave  him  a  note  payable  to  him,  and  made  by  her 
husband  and  another  for  five  hundred  dollars ;  that  Rush 
died  possessed  of  said  note,  and  that  appellee,  as  executor 
of  Rush,  brought  suit  upon  it  against  the  makers ;  that  in 
such  suit,  the  defendant,  "Andrew  J.  Cranor,  pleaded  as  a 
set-off  against  said  note  the  services  rendered  by  his  wife  to 
the  said  Andrew  W.  Rush,  deceased,  and  the  boarding  fur- 
nished said  decedent  by  his  said  wife,  said  services  and 
boarding  being  the  same  identical  services  and  boarding 
-referred  to  in  the  plaintiffs'  complaint  as  having  been  fur- 
nished by  said  Alice  L.  Cranor  to  said  Andrew  W.  Rush, 
deceased,  and  the  said  Andrew  J.  Cranor  pleaded  as  a 
defence  to  said  note,  the  identical  claim  named  and  set  forth 
in  plaintiffs'  complaint  Tierein,  and  afterward  the  defend- 
ant and  said  Andrew  J.  Cranor  compromised  said  suit,  and 
this  defendant  allowed  to  said  Andrew  J.  Cranor,  as  a  credit 
on  said  note,  the  sum  of  $300  on  account  of  the  same  iden- 
tical services  rendered  by  the  plaintiff  Alice  L.  Cranor  to 
said  Andrew  W.  Rush  in  attending  to  said  millinery  store, 
and  the  same  identical  boarding  furnished  by  said  plaintiff 
Alice  to  said  decedent.  Rush,  as  set  forth  in  the  plaintiffs' 
complaint,  and  the  same  identical  claim  set  forth  in  the 
plaintiffs'  .complaint  herein,  for  which  service  and  boarding 
the  said  Andrew  J.  Cranor,  husband  of  said  Alice,  demanded 
payment  from  this  defendant,  and  that  said  Andrew  J. 
Cranor,  husband  of  the  said  Alice,  received  said  credit  on 
his -said  note  in  full  discharge  and  satisfaction  of  his  claim 
for  said  services  and  boarding  set  forth  in  plaintiffs'  com- 
plaint, and  in  full  discharge  and  satisfaction  of  the  claim  set 
forth  in  plaintiffs'  complaint  herein." 

This  paragraph  of  the  answer  contains  a  good  defence. 
If  Mrs.  Cranor  rendered  any  services  or  furnished  any 
boarding  to  Rush,  her  earnings  in  those  respects,  in  the 
absence  of  any  statements  to  the  contrary,  belonged  to  her 


MAY  TERM,  1881,  805 


Cranor  et  hx.  v.  Winters,  Executor. 


husband,  and  when  he  was  sued  by  Rush's  executor  upon 
his  note,  and  received  in  that  suit  )300  in  full  for  such  earn- 
ings, that  was  a  good  bar  to  any  subsequent  action  by  him, 
or  by  him  and  his  wife,  therefor.  There  was  no  error  in 
overruling  the  demurrer  to  the  sixth  defence. 

The  seventh  paragraph  of  the  answer  avers  that  *'the 
claim  set  up  in  the  plaintiffs'  complaint  has  been  fully  paid 
before  the  commencement  of  this  suit."  This  was  a  good 
defence.     Demvih  v.  Daggy^  26  Ind.  341. 

It  was  held  in  NiU  v.  Uomparetj  15  Ind.  243,  that  a  plea  of 
payment  is  bad  on  demurrer,  unless  it  shows  to  whom  the 
payment  was  made,  but  that  decision  was  not  adhered  to. 
A  plea  of  payment  need  not  allege  the  amount  paid,  nor  the 
date  of  payment,  nor  the  person  to  whom  the  payment  was 
made.  Demuth  v.  Daggy^  supra.  There  was  no  error  in  over- 
ruling the  demurrer  to  the  seventh  paragraph  of  the  answer ; 
but  the  judgment  of  the  court  below  ought  to  be  reversed 
for  the  error  of  the  court  in  overrulins:  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  the  cause  ought  to  be 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  second  paragraph  of  the  answer,  and 
for  further  proceedings. 

Per  Curiam. — ^It  is,  therefore,  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and 
the  same  is  hereby,  in  all  things  reversed,  and  this  cause  is 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  second  paragraph  of  the  answer,  and 
for  farther  proceedings. 

Vol.  75.— 20 
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No.  7255. 

RooKER  v.  Wise  et  al. 

Guardian  and  WAKD.—Bemoval.—Ins^tjfficient  Cause. — Special  VerdUt, 
—Evidence.— Where,  on  trial  of  a  petition  for  tiie  removal  of  a  guardian, 
a  clause  of  the  special  verdict  was  that  "Said  guardian  has  managed 
the  estate  of  said  wards  for  their  best  interests,  except  he  has  failed  to 
provide  suitable  homes,  and  to  attend  properly  to  the  school  education 
of  said  wards,-^  and  judgment  was  rendered  removing  the  defendaui 
from  his  trust  as  guardian,  the  Supreme  Court,  being  satisfied  from  tlie 
evidence  that  he  had  done  as  well  as  he  could  under  the  circumstances, 
in  the  way  of  furnishing  homes  for  his  wards,  and  in  attending  properlj 
to  their  education,  reversed  the  judgmept. 

From  the  Hamilton  Circuit  Court. 

D.  Moss^  J.  Stafford  and  J,  8.  Losey^  for  appellant. 
A.  F.  Shirts^  O.  Shirts  and  W.  R.  Fertig^  for  appellees. 

WoRDEN,  J. — ^The  appellees  filed  their  petition  in  the 
court  below  against  the  appellant,  asking  his  removal  from 
his  trust  as  guardian  of  the  persons  and  estates  of  William 
D.  Rooker,  George  S.  Rooker,  Frank  B.  Rooker  and  Cora 
M.  Rooker,  minor  heirs  of  James  I.  and  Mary  Rooker, 
deceased.  The  petition  stated  several  grounds  on  which  the 
removal  was  asked,  not  necessary  to  be  recapitulated  in  this 
opinion. 

Issue,  trial  by  jury,  and  special  verdict. 

It  is  not  necessary  to  set  out  the  special  verdict  in  full, 
for,  except  as  stated  in  the  ninth  clause,  no  fact  is  found 
that  justified  the  defendant's  removal,  or  that  showed  that 
he  had  not  in  every  respect  faithfully  discharged  the  duties 
of  his  trust.     The  ninth  clause  of  the  verdict  is  as  follows: 

**9th.  Said  sruardian  has  managed  the  estate  of  said  wards 
for  their  best  interests,  except  he. has  failed  to  provide  suit- 
able homes,  and  to  attend  properly  to  the  school  education 
of  said  wards." 

Motion  for  a  new  trial  overruled,  and  judgment  removing 
the  appellant  from  his  trust  as  such  guardian. 
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We  have  examined  the  evidence  upon  the  points  as  to  the 
supposed  failure  of  the  defendant  to  provide  suitable  homes, 
and  to  attend  properly  to  the  school  education  of  his  wards, 
and  are  of  opinion  that  it  fails  to  establish  any  neglect  or 
failure  in  either  of  those  respects,  on  the  part  of  the  appel- 
lant. The  evidence  on  these  points  is  lengthy,  running 
through  various  parts  of  the  bill  of  exceptions,  and  we  can 
not  set  it  out  without  taking  up  more  space  than  is  warranted  ; 
but  it  seems  to  us,  from  it,  that  the  appellant  has  done  as 
well  as  he  could,  under  the  circumstances,  in  the  way  of 
furnishing  homes  for  his  wards ;  and  we  can  not  see  that 
he  has  failed  to  attend  properly  to  their  school  education. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


■♦•♦ 


No.  7811. 

Rend  et  al.  v.  Boord  et  al. 

Account. — Purchase  by  Agent.— Partnership.  —Pleading.  — Complaint, — 
Where,  in  an  action  npon  an  account  against  a  firm,  the  complaint 
averred  that  the  goods  were  sold  and  delivered  to  a^  agent  of  the  firm 
npon  its  order,  it  is  immaterial  for  what  purpose  or  for  whose  use  the 
goods  were  intended. 

Samel  —Demand. — ^Where  one  is  indebted  for  goods  sold  to  his  order,  nq 
demand  of  payment  is  necessary  on  the  part  of  the  creditor. 

Same. — Interest. —  Interest  may  be  recovered  on  an  open  account,  the 
payment  of  which  has  been  long  withheld. 

From  the  Fountam«Circuit  Court. 

G.  McWilUams  and  J.  Ristine,  for  appellants. 

L,  Nebeker  and  8.  M.  Cambem^  for  appellees. 

. 

Best,  C. — ^The  appellee  Fremont  Boord  sued  the  appel* 
lants,  alleging  in  his  complaint  that  they  were  partners,  and 
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as  such  were  indebted  to  him  for  goods  sold  and  delivered 
to  one  Meban,  their  agent,  for  them  and  upon  their  order, 
by  his  co-appellee  Oliver  Boord,  who  had  assigned  the  ac- 
count to  him,  and  who  was  madr  a  defendant  to  answer  as 
to  the  assignment.  Interest  was  claimed,  and  a  bill  of  par- 
ticulars filed.  The  bill  embraced  various  items  alleged  to 
have  been  furnished  in  October  and  November,  1874,  amount- 
ing to  $73.95,  and  $15.33  mterest  upon  the  same  for  three 
and  a  half  years.  Issues  were  formed,  a  trial  had,  and  judg- 
ment rendered  for  $91.45. 

A  motion  for  a  new  trial,  because  the  damages  assessed 
were  excessive,  and  the  findmg  not  sustained  by  sufficient 
evidence^  was  overruled,  and  an  exception  taken. 

On  this  appeal  the  appellants  insist  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial. 
Appellants  assume  that  the  goods  mentioned  in  the  com- 
plaint were  intended  for  Mehan's  individual  use,  and  insist 
that  they,  as  partners,  are  not  liable  for  such  goods,  unless 
they  ratified  Mehan's  act  in  purchasing  them*.  There  is 
nothing  in  this  suggestion.  If  appellants  ordered  the  goods 
as  averred,  it  is  wholly  immaterial  for  what  purpose  or  for 
whose  use  they  were  intended. 

It  is  further  suggested  that  the  complaint  is  defective  be- 
cause it  is  not  stated  when  payment  was  demanded.  No  de- 
mand was  necessary.  If  appellants  were  indebted  as  averred, 
it  was  their  duty  to  pay  without  a  demand,  and  if  they  were 
not  indebted,  a  demand  would  create  no  liability.  If  a  credit 
had  been  given,  and  had  not  expired,  they  were  not  indebted. 
No  other  defects  have  been  suggested,  and  we  are  unable  to 
discover  any. 

The  motion  for  a  new  trial  was  properly  overruled.  The 
evidence  tended  to  support  every  material  averment  in  the 
complaint.  Indeed,  this  is  not  controverted ;  but  it  is  in- 
sisted that  the  damages  assessed  are  excessive.     Nearly  all 
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tiie  goods  were  purchased  in  October,  1874,  were  to  be  paid 
for  monthly,  and  from  this  time  interest  was  allowed.  The 
amount  of  interest  added  was  not  in  excess  of  the  amount 
due,  if  any  could  be  recovered.  That  interest  may  be  re- 
covered on  an  account,  the  payment  of  which  has  been  so 
long  withheld,  has  already  been  decided.  MarateUery.  Grapp^ 
62  Ind.  359  ;   Young  v.  Dickey,  63  Ind.  31. 

There  is  no  error  in  the  record,  and  the  judgment  should 
be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
aflhmed,  at  the  costs  of  the  appellants. 


•  •» 


No.  7802.        .  ^^^^ 

Warner  bt  al.  v.  Curran.  m  Ho 

Taxes. — Exemption  from,  —  Constitutional  Law .  —  Amvoer, — Z>emtiiTer.— >    1S8  a 1 1 
J^trfdence.— The  elgbth  clause  of  section  7  of  the  act  of  December  Slst,    |  75  909 
1873, 1 B.  S.  1876,  p.  73,  exeihpting  an  amount  of  property  from  taxation  ^       ^^ 
in  certain  eases,  is  unconstltational  and  void,  and  no  error  is  committed 
in  sustaining  a  demurrer  to  an  answer  setting  up  such  exemption,  or  in 
excluding  evidence  offered  in  support  thereof. 

Practice. — New  Trial, — Excessive  Damages. ^Assessment  of  Becovery,^' 
Supreme  Court.— -To  present  for  the  decision  of  the  Supreme  Court  any 
question  in  relation  to  excessive  damages,  or  supposed  error  in  the  assess- 
ment of  the  amount  of  recovery  in  the  trial  court,  such  matters  must  be 
assigned  as  reasons  for  a  new  trial  in  the  motion  therefor. 

From  the  Huntington  Circuit  Court. 

B.  W.  Cobb  and  T.  J.  Smith,  for  appellants. 
M.  £.  Williams,  for  appellee. 

HowK,  C.  J. — ^The  appellee  sued  the  appellants  in  a  com- 
plaint of  three  paragraphs,  but  to  the  first  and  second  para* 
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graphs  the  appellants'  demurrers,  for  the  want  of  facts, 
were  sustained  by  the  court,  and  the  case  comes  before  this 
court,  so  far  as  the  complaint  is  concerned,  solely  ou  the 
third  paragraph.  In  this  latter  paragraph  the  appellee 
alleged,  in  substance,  that,  on  the  3d  day  of  February,  1868, 
at  a  tax  sale  of  lands  and  lots,  for  taxes  delhiquent  thereon 
for  the  years  1866  and  1867,  then  held  by  the  auditor  of 
Huntington  county,  he,  the  appellee,  purchased  lots  num- 
bered 62  and  68,  in  the  original  plat  of  the  town,  now  city, 
of  Huntington,  and  then  and  there  paid  the  said  auditor  cer- 
tain specified  sums  of  money  for  the  said  lots  respectively ; 
that,  thereafter,  on  other  specified  dates,  the  appellee  paid  the 
county  treasurer  of  said  county  certain  other  specified  sums 
as  the  taxes  on  each  of  the  said  lots,  for  the  succeeding 
years  from  1868  to  1876,  inclusive ;  that  all  the  said  sums 
so  paid  by  appellee  were  taxes  duly  levied  and  assessed  on 
said  lots  ;  that  no  part  of  the  said  payments  by  appellee  had 
been  returned  to  him  by  the  appellants,  but  the  whole 
remained  due  and  unpaid,  together  with  penalties  and  inter- 
est ;  and  that  the  said  sale  for  taxes  was  informal,  and  the 
conveyance  by  the  auditor  was  invalid  and  insufficient  to 
convey  title.  Wherefore  the  appellee  prayed  judgment 
for  $2,000,  and  that  the  same  might  be  declared  a  lien  on 
said  lots,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  for  the  appellee  in  the  sum  of  1604.98 ; 
and  over  the  appellants'  motion  for  a  new  trial,  and  their 
exception  saved,  the  court  rendered  judgment  on  its  find- 
ing, declaring  the  sum  found  due  to  be  a  lien  on  said  lots, 
and  ordered  the  same  to  be  sold  to  satisfy  the  judgment, 
with  interest  and  costs. 

The  first  error  complained  of  by  the  appellants,  in  this 
court,  is  the  decision  of  the  circuit  court  in  overruling  their 
demurrer  to  the  third  paragraph  of  the  complaint,  for  the 
alleged  insufficiency  of  the  facts  therein  to  constitute  a  cause 
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of  action.  In  our  statement  of  this  case,  we  have  given  a 
summary  of  the  facts  alleged  by  appellee  in  the  third  para- 
graph of  his  complaint,  and  it  is  apparent  therefrom  that 
the  appellee  intended  to  state  a  cause  of  action  therein, 
under  the  provisions  of  section  256  of  '*An  act  to  provide 
for  a  uniform  assessment  of  property,  and  for  the  collection^ 
and  return  of  taxes  thereon,"  approved  December  21st, 
1872,  1  R.  S.  1876,  p.  129.  The  record  shows  that  the 
appellants  demurred,  for  the  want  of  facts,  to  the  third 
paragraph  of  the  complaint,  but  it  fails  to  show  that  the 
court  made  any  ruling  on  this  demurrer,  or  that  any  excep- 
tion was  saved  to  any  such  ruling.  The  first  supposed 
error,  therefore,  is  not  shown  by  the  record,  and  the  ques- 
tion of  the  alleged  insufficiency  of  the  third  paragraph  of 
complaint  is  not  presented  for  the  decision  of  this  court. 

The  second  error  assigned  by  the  appellants  is  the  deci- 
sion of  the  circuit  court,  in  sustaining  a  demurrer  to  the  sec- 
ond paragraph  of  their  answer.  This  paragraph  of  answer 
was  filed  by  and  in  the  names  of  the  appellants  Sarah,  Cor- 
nelia £.  and  Minnie  J.  Warren,  who  were  infants,  under 
the  age  of  twenty-one  years,  by  their  guardian  ad  litem; 
and  it  was  alleged  therein  that  the  said  infants  were  the 
owners  of  one-half  of  the  real  estate  described  in  appellee's 
complaint,  as  the  descendants  of  Luzem  Warner,  who  died 
January  20th;  1870,  seized  of  said  lots  in  fee ;  that,  up  to 
the  time  of  his  death,  the  said  Luzem  Warner  had  an  abun- 
dance of  personal  property  out  of  which  the  taxes  thereon 
and  on  said  lots  could  have  been  made,  for  the  years  the 
lots  were  sold  and  purchased  by  appellee,  and  which  purchase 
forms  the  basis  of  his  claim  ;  that  said  Sarah,  Cornelia  £.  and 
Minnie  J.  Warner  were  unmarried  females,  under  the  age 
of  twenty-one  years,  and  did  not  own  property  exceeding 
in  value  the  sum  of  $500  each  ;  wherefore  the  said  infant 
appellants  averred,  that  the  said  taxes  so  paid  by  appellee, 
on  their  portion  of  said  lots,  could  and  would  have  been  re- 
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bated  against  their  said  property,  and  were  paid  by  appel- 
lee unnecessarily  and  without  right;  wherefore  the  infant 
appellants  said,  that  the  Sippellee  ought  not  to  recover  in 
this  suit,  and  they  demanded  judgment  for  their  costs,  and 
that  their  title  to  the  one-half  of  said  lots  might  be  forever 
quieted. 

It  win  be  readily  seen,  we  think,  from  the  facts  alleged 
in  this  second  paragraph  of  answer,  that  it  was  founded  upon 
the  eighth  clause  of  section  7  of  the  above  entitled  act, 
wherein  it  was  provided,  in  substance,  as  follows : 

«<Sec.  7.  The  following  property  shall  be  exempt  from 
taxation:    ♦   *   ♦ 

^* Eighth.  The  property  to  the  amount  of  five  hundred 
dollars,  of  a  widoV  or  unmarried  female,  or  of  any  female 
minor  whose  father  is  deceased,  if  her  whole  estate  real  and 
personal,  not  otherwise  exempted  from  taxation,  does  not 
exceed  in  value  the  sum  of  one  thousand  dollars."  1  R.  S. 
1876,  pp.  73,  74. 

If  these  statutory  provisions  could  be  held  to  be  valid  and 
constitutional,  it  could  not  be  doubted  that  the  facts  all^^ 
by  the  infant  appellants,  in.  the  second  paragraph  of  their 
answer,  were  sufficient  to  show  that  their  interests  in  the 
lots  in  controversy  were  exempt  from  taxation.  Bu€  in  the 
recent  case  of  The  State ^  «c  rei. ,  v.  The  City  oflndianapoliSf 
69  Ind.  375,  it  wa«  held  by  this  court,  and,  we  think,  cor- 
rectly so,  that  this  eighth  clause  of  section  7  of  the  assess- 
ment law  of  December  21st,  1872,  was  unconstitutional  and 
void.  It  follows,  therefore,  that  the  court  committed  no 
error  In  sustaining  appellee's  demurrer  to  the  second  para- 
graph of  the  appellants'  answer. 

Under  the  alleged  error  of  the  trial  court,  in  overruling 
the  appellants'  motion  for  a  new  trial,  it  is  claimed  by  their 
counsel  that  the  court  erred  in  excluding  the  evidence  of- 
fered by  them  to  prove  that  the  infant  appellants  were  un- 
married females,  under  the  age  of  twenty-one  years,  whose 


MAY  TERM,  1881.  313 

Mill  -  ^^____^__^___^.^.^__^.^_ 

Warner  et  al.  v.  Ourran. 

father  was  dead,  and  that  the  whole  estate  of  each  of  them, 
real  and  personal,  did  not  exceed  in  value  the  sum  of  $500. 
These  facts  were  wholly  immaterial,  and  in  excluding  the 
evidence  offered  to  establish  them,  we  think  the  court  com- 
mitted no  error. 

The  only  other  causes  for  a  new  trial,  assigned  by  the  ap- 
pellants in  their  motion  therefor,  were,  that  the  finding  of 
the  court  was  contrary  to  law,  and  that  it  was  not  sustained 
by  sufficient  evidence.  The  appellants'  counsel  very  earn- 
estly insist,  in  argument,  that  the  damages  assessed  by  the 
court  were  excessive,  and  that  the  court  erred  in  its  assess- 
ment of  the  amount  of  appellee's  recovery .  These,  however, 
were  statutory  causes  for  a  new  trial,  and  should  have  been 
assigned  as  such  in  their  motion  therefor,  addressed  to  the 
circuit  court.  The  appellants  did  not  assign  these  causes 
for  a  new  trial  in  their  motion  therefor,  and,  therefore,  no 
question  is  presented  for  the  decision  of  this  court,  in  rela- 
tion to  excessive  damages,  or  to  the  supposed  error  of  the 
trial  court  in  the  assessment  of  the  amount  of  recovery. 
Leary  v.  Ebert^  72  Ind.  418.  It  is  settled  by  the  decisions 
of  this  court,  that  the  causes  for  a  new  trial,  assigned  by  ap- 
pellants in  their  motion  therefor,  will  present  no  question  in 
relation  to  excessive  damages  or  the  amount  of  recovery,  for 
the  decision  either  of  the  circuit  court  or  of  this  court. 
Spurrier  v.  BriggSy  17  Ind.  529  ;  Floyd  v.  Maddtix,  68  Ind. 
124  ;  Hyatt  v.  Mattingly,  68  Ind.  271. 

The  evidence  in  the  record  tended  strongly,  we  think,  to 
sustain  the  finding  of  the  court,  on  every  material  point, 
and  we  know  of  no  ground  on  which  it  can  be  said  that  the 
finding  was  contrary  to  law.  No  error  was  committed  by 
the  court,  in  our  opinion,  in  overruling  the  motion  for  a 
new  trial. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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No.  8960. 

Bell  v.  Davis. 

Superior  Courts.— t7i«dfipment«  o/. — Statute  Construed. — ^Under  section 
12  of  the  act  establishing  superior  courts,  2  R.  S.  1876,  p.  23,  judgments 
of  a  superior  court  have  In  all  essential  particulars  the  same  effect  as 
those  of  the  circuit  court. 

Same.— TVaiMcripi  of  Judgment,— Lien,-^The  provisions  of  the  act,  rapra, 
authorize  the  filing  and  docketing  of  transcripts  of  judgments  rendered 
by  a  superior  court,  and  upon  a  compliance  with  the  law  In  relatioa 
thereto  such  judgments  become  a  lien  upon  the  lauds  of  the  judgment 
debtor  situate  in  the  county  where  the  transcripts  are  filed  and  docketed. 

Judgments. — Transcript. — Lien.— In  order  that  a  judgment  shall  consti- 
tute a  lien  upon  real  estate  in  a  county  other  than  that  where  rendered, 
a  transcript  thereof  must  be  entered  and  recorded  in  the  judgment 
docket  of  such  county. 

QAXE.—Beal  Estate.— Ihity  of  PurcJiaser.— Diligence.— Ji^  before  the  pur- 
chase of  real  estate,  the  purchaser,  having  received  iuXormation  that  a 
transcript  of  a  judgment  against  the  owner  had  been  filed,  goes  to  the 
proper  officers,  and  in  good  faith  causes  an  examination  of  the  records 
to  be  made,  and  they  disclose  the  fact  that  there  is  no  judgment  lien, 
he  is  justified  in  acting  upon  the  belief  that  there  is  none. 

From  the  Morgan  Circuit  Court. 

M.  G.  McLain  and  J.  P.  Baker ^  for  appellant. 
G.  W.  Grvbbs  and  A.  G.  Harris^  for  appellee. 

Elliott,  J. — ^On  the  7th  of  September,  1876,  Bell,  the 
appellant,  recovered  judgment  in  the  superior  court  of 
Marion  county,  against  Alcott  &  Ainswortb,  for  $727.33. 
Replevin  bail  was  entered,  and  the  execution  returned.  On 
the  25th  day  of  the  same  month,  appellant  sent  a  transcript 
of  the  judgment,  including  the  entry  of  replevin  bail,  by 
Cornelius  B.  Howell,  to  the  clerk  of  the  Morgan  Circuit 
Court,  with  the  proper  fee.  The  judgment  against  the  prin- 
cipal debtors,  and  the  entry  of  replevin  bail,  were  duly 
entered  on  the  order  book,  but  the  clerk  did  not  docket  the 
entry  of  replevin  bail  by  Howell.  At  the  time  the  clerk 
made  the  entries  m  the  order  book,  Howell  was  the  owner 
of  the  real  estate  m  controversy.     On  the  1st  day  of  Feb- 
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ruary,  1877,  Howell  conveyed  the  said  real  estate  to  Mrs. 
Ainsworth,  the  wife  of  one  of  the  principal  debtors,  and  she 
conveyed  the  same  property  to  the  appellee  on  the  8th  day 
of  June,  1877.  In  June  of  the  year  following.  Bell  issued 
and  levied  an  execution  on  the  said  real  estate.  Sale  was 
made  thereon,  and  the  property  purchased  by  Bell.  This 
action  was  thereupon  instituted  by  appellee  to  quiet  title^. 
and  he  succeeded  in  obtaining  the  judgment  sought. 

Two  of  the  questions  of  importance  which  this  record  pre- 
sents, are  these : 

First.  Was  there  any  law  in  force  in  September,  1876,. 
authorizing  the  filing  and  docketing,  in  other  counties,  of 
transcripts  of  the  judgments  of  the  superior  court  of  Marion 
county? 

Second.  If  there  was  such  a  law  then  in  force,  did  the 
filing  and  entering  of  a  transcript,  from  said  superior  courts 
upon  the  order  book  of  the  county  to  which  it  was  sent» 
constitute  a  lien  upon  real  estate  of  the  judgment  debtor  in 
said  county,  or  was  it  also  necessary  that  such  transcript 
should  be  properly  entered  upon  the  judgment  docket? 

Of  these  questions  in  their  order.  The  appeUee  affirms  that 
the  law  in  force  in  September,  1876,  did  not  authorize  the 
filing  of  transcripts  of  the  Marion  Superior  Court  in  other 
counties.  The.  appellant,  upon  the  other  hand,  contends 
that  the  act  organizing  the  superior  court  intended  that  the 
judgments  of  that  court  should  become  liens  to  tbe  same 
extent  and  under  the  same  conditions  as  those  of  the  circuit 
courts  of  the  State.  The  statute  expressly  makes  tran- 
scripts of  the  judgments  of  the  circuit  courts  liens  upon 
lands  of  the  judgment  debtor  in  the  county  where  they  are 
properly  filed  and  docketed,  sees.  528  and  529  of  the  code. . 
Section  12  of  the  act  creating  the  superior  court  provides ; 
**Said  court  shall  be  a  court  of  record  and  of  general  juris- 
diction, and  its  judgments,  decrees,  orders,  and  proceedmgs 
shall  have  the  same  force  and  effect  as  those  of  the  circuit 
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court,  and  shall  be  enforced  in  the  same  manner."  We 
think  the  evident  meaning  of  this  section ,  even  taking  it 
apart  from  all  the  other  provisions  of  the  statute,  is  to  make 
the  effect  of  the  judgments  of  the  superior  court  in  all  essen- 
tial particulars  the  same  as  those  of  the  circuit  court.  The 
lien  of  a  judgment  of  the  circuit  court  may  be  carried  to  a 
different  county  from  that  in  which  the  court  sets,  and 
unless  the  lien  of  the  judgment  of  the  superior  court  may  in 
like  mannef  be  so  extended,  it  is  stripped  of  much  of  the 
force  and  effect  which  the  law  assigns  to  the  judgment  of 
the  circuit  court.  To  give  the  same  force  and  effect  to  the 
judgment  of  the  superior  court  that  the  law  gives  to  that  of 
the  circuit  court,  it  must  be  held  that  the  lien  of  a  judgment 
of  the  former  may,  the  provisions  of  the  statute  applicable  to 
judgments  of  the  latter  having  been  complied  with,  be  con- 
veyed to  counties  other  than  that  in  which  the  superior  court 
sits.  The  solution  of  the  question  under  discussion  does  not, 
however,  depend  upon  the  meaning  to  be  attached  to  isola- 
ted provisions.  The  whole  statute,  together  with  its  objects, 
the  occasion  and  necessity  which  led  to  its  enactment,  the 
mischief  intended  to  be  remedied,  and  all  like  matters  are  to 
be  considered  in  determining  what  construction  it  shall 
receive.  It  is  upon  this  general  doctrine  that  the  case  of 
Hedrick  v.  Kramer^  43  Ind.  362,  proceeds,  and  what  was 
there  said  by  Wobdbn,  J.,  in  delivering  the  opinion  of  the 
court  applies  with  decisive  force  to  the  present  case.  We 
have  no  hesitation  in  holding  that  the  law  does  authorize  the 
filing  and  docketing  of  transcripts  of  judgments  rendered 
by  the  superior  court,  and  that  upon  full  compliance  with 
the  law  such  judgments  become  a  lien  upon  the  lands  of  the 
judgment  debtor  situate  in  the  county  where  the  transcripts 
are  filed  and  docketed. 

Second.  The  second  of  the  questions  stated  is  answered 
against  the  appellant  by  the  case  of  Berry  v.  i?eed,  73  Ind. 
235.    It  is  there  expressly  held,  that,  in  order  that  the  judg- 
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ment  shall  coDstitute  a  lien,  the  clerk  of  the  county  to  which 
the  transcript  is  transmitted  must  enter  and  record  it  in  the 
judgment  docket  of  the  county. 

It  is  suggested,  rather  than  argued,  that  the  appellee  had 
notice  before  purchase  of  the  filing  of  the  transcript  in  the 
clerk's  office  of  Morgan  county.  It  appears  from  the  special 
finding,  that,  pending  the  negotiations  for  the  purchase 
of  said  land  bv  Davis,  Ains worth  notified  Davis  that  he  had 
been  informed  that  Bell  had  filed  a  transcript  of  the  said 
judgment  m  Morgan  county  against  said  Howell,  while  he 
was  the  owner  of  said  lands ;  that  thereafter  Davis  procured 
an  abstract  of  title,  and  that  the  clerk  of  said  county  of 
Morgan  certified  that  the  said  property  was  free  from  all 
liens  or  judgments ;  that  the  said  Ains  worth,  after  the  ab« 
stracts  had  been  procured,  said  to  Davis  that  he,  Afnsworth, 
must  have  been  mistaken,  as  it  did  not  appear  that  such 
transcript  was  filed,  and  thereupon  the  sale  was  concluded, 
and  the  full  consideration  paid.  Judgment  liens  are  created 
by  statute,  and  the  requirements  of  the  statute  giving  a  lien 
must  be  complied  with,  or  none  exists.  In  this  case  no  lien 
attached  until  the  transcript  was  filed,  entered  and  docketed 
as  the  statute  requires.  It  is,  therefore,  extremely  doubtful 
whether  mere  notice  of  the  filing  would  have  even  put  the 
purchaser  upon  inquiry,  for  a  judgment  gives  no  specific 
lien,  creates  no  interest  in  property,  but  merely  becomes  a 
general  lien  when  all  has  been  done  by  the  judgment  cred- 
itor which  the  law  requires.  But  we  need  not  decide  this 
question,  for  we  think  that,  conceding  that  the  information 
received  from  Ainsworth  was  such  as  to  put  Davis  upon  in- 
quiry, it  is  conclusively  shown  that  he  did  make  the  proper 
inquiry,  did  all  that  good  faith  and  diligence  required  that 
he  should  do.  He  went  to  the  officer  in  charge  of  the  records, 
caused  'search  to  be  made,  obtained  from  the  officer  the 
proper  certificate,  and,  acting  upon  the  faith  of  the  knowledge 
thus  obtained,  bought  the  property  and  paid  full  value  for  it. 
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We  think  that  all  that  can  be  justly  required  of  one  receiv- 
ing information  that  a  transcript  has  been  filed,  is  to  go  to 
the  proper  oflicer  and  in  good  faith  cause  an  examination  of 
the  records  to  be  made.  If  they  disclose  the  fact  that  there 
is  no  judgment  lien,  he  is  justified  in  acting  upon  the  belief 
that  there  is  none.  OflSccrs  and  records  are,  in  such  cases, 
the  proper  sources  of  knowledge,  and  to  these  sources  notice 
sufficient  to  put  upon  inquiry  fairly  and  reasonably  points. 
The  case  ©f  a  mere  general  judgment  lien,  depending  for 
its  validity  entirely  upon  the  provisions  of  the  statute,  is 
unlike  a  lien  created  by  contract,  as  a  mortgage,  a  vendor's 
lien,  or  the  like.  In  the  one  case  the  lien  owes  its  force  and 
existence  to  the  contract  of  the  parties  ;  in  the  other  the  lien 
owes  its  enth'e  vitality  and  force  to  the  provisions  of  the 
statute.  Entering  and  docketing  transcripts  of  judgments 
rendered  in  a  different  county  are  not  simply  methods  of 
supplying  notice,  but  they  are  the  essential  acts  which  create 
a  lien.  A  transcript  of  a  judgment  lying  in  the  vault  of  a 
clerk's  office,  neither  entered  nor  docketed,  is  no  more  a 
lien  on  lands  in  that  county  than  the  last  week's  newspaper 
received  by  the  clerk. 

Judgment  affirmed,  with  costs. 
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Lemmon  v.  Whitman  et  al» 

Pkomtssort  'N0T^,—-Svretie8.'— Agreement  with  Principal, — Extension  of 
Time  for  Payment,— Demurrer  to  Evidence  of  Sureties  Defendants,— Valid 
and  Binding  Contract.—Discharge.— Where,  upon  trial  of  an  action  upon 
a  promissory  note,  dated  July  5th,  1871,  payable  in  one  year,  with  in- 
terest at  ten  per  cent,  after  maturity  until  paid,  two  defendants  gave 
evidence  tending  to  prove  a  plea  that  they  executed  the  note  as  sureties 
only,  which  the  payee  knew,  and  that  the  time  for  payment  had  been 
extended  by  an  agreement  between  the  payee  and  the  principal  debtor, 
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without  theii*  consent,  and  the  plaintiffs  demurrer  to  defendants'  evi- 
dence was  overruled,  the  Supreme  Court,  heing  satisfied  from  the  evi- 
dence that  a  valid  and  binding  contract  for  an  extension  of  time  had 
been  made,  without  the  consent  of  the  sureties  and  upon  an  executed 
consideration,  affirmed  the  judgment. 

Same. — Interest  at  Ten  Per  Cent.  Contracted  for. — Interest  Paid  at  Tioelve. 
Per  Cent  in  Advance. — In  such  case,  evidence  that  the  note  included  in- 
terest for  one  year  in  advance  at  ten  (or  twelve)  per  cent.,  tliat,  in  July, 
1873,  interest  at  ten  per  cent,  for  the  year  then  past,  and  fifty  dollars 
additional  for  one  year's  forbearance,  was  paid,  that,  in  July,  1874, 
and  July,  1875,  each,  a  like  payment  was  made,  and  forbearance  con- 
tracted for,  all  without  the  consent  of  the  sui-eties,  shows  a  valid  and 
binding  contract  for  an  extension  of  time,which  operated  to  release  the 
sureties,  and  sustained  their  plea. 

Same. — Becoxipment. —  Vsunons  Interest, — Laxeful  Interest,— Th%  rule  of 
recoupment  is  to  credit  the  amount  of  the  payment  of  usurious  interest 
at  the  date  of  payment,  thus  paying  the  accumulated  lawful  interest, 
or  cutting  down  the  principal. 

Same. — Consideration  for  JExtension.— The  payment  of  usurious  interest, 
for  a  time  already  elapsed,  on  a  note  or  other  obligation  to  pay  money, 
constitutes  a  good  consideration  for  an  agi'eement  to  extend  the  time 
of  payment,  thougli  under  the  law  the  debtor  or  his  sureties,  if  they 
choose,  may  recoup  the  amount  so  paid. 

Same. —  Taint  of  Usury. — Borrower  may,  but  Lender  may  JVb^  Plead  Usury. 
—  Voidable  Contract. — ^The  borrower  may  set  up  usury  lor  the  purpose 
of  avoiding  a  contract  tainted  with  it,  but  the  lender  can  not.  Such  a 
contract  is  not  absolutely  void,  but  voidable  only  on  account  of  the  usu- 
rious taint,  and  that  not  at  the  option  of  the  lender,  but  of  the  debtor. 

Same. — Rescission  and  Recoupment, — Restoration  by  Creditor  will  not 
Avoid  Contract  for  Extension.— The  right  of  rescission  and  recoup- 
ment is  personal  to  the  debtor,  his  heirs,  representatives  or  sureties. 
The  creditor  who  has  received  the  usurj-  has  no  right  to  restore  it  or 
credit  it  on  the  debt,  and  thereby  release  himself  from  his  engagement 
to  give  time,  especially  after  the  stipulated  time  has  gonf  by,  on  the 
ground  that  his  agreement  was  without  sufficient  consideration. 

Tractici^.— Pleading,— Demurrer  to  Evidence.— Pleading  Definite  and  Une- 
quivocal.—Pi'oof  Indefinite  and  Equivocal.— A  pleading  must  be  definite 
and  unequivocal,  but  the  proof  necessary  to  support  the  plea,  especially 
upon  a  demuiTer  to  the  evidence,  may  be  both  equivocal  and  iudefinite, 
and  yet  be  deemed  sufficient. 

From  the  Pike  Circuit  Court. 

J.  E.  McCullough,  J.  H.  Miller  and  E.  P.  Richardson^ 
for  appellant. 
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A.  Iglehart,  E.  A.  Ely  and  C.  H.  Burton^  for  appellees. 

Woods,  J. — The  appellant  sued  the  appellees  apon  a 
promissoiy  note  The  defendants  Adams  and  Moi^n  an- 
swered, admitting  the  execution  of  the  note,  but  averriDg 
that  they  executed  the  same  as  sureties  only,  and  that,  know- 
ing this  fact,  the  payee  had  made  an  agreement  with  the 
piincipal  debtor  for  an  extension  of  time  for  the  payment  of 
the  note.  The  note  bears  date  July  5th,  1871,  and  is  paya- 
ble to  the  plaintiff  twelve  months  after  date,  *'with  interest 
at  ten  per  cent,  after  maturity  until  paid."  Upon  a  trial  by 
jury,  the  appellant  demurred  to  the  evidence  adduced  by  said 
defendants.  The  court  overruled  the  demurrer  and  gave 
judgment  accordingly.  The  error  assigned  upon  this  ruling 
is  the  only  one  in  support  of  which  the  counsel  for  the  ap- 
pellant has  cited  authority  or  made  any  argument. 

There  can  be  no  doubt,  on  the  evidence  set  forth  in  the 
demurrer,  that  the  appellees  were,  and  were  known  by  the 
payee  of  the  note  to  be  bound  as  sureties  only,  and  that 
they  gave  no  consent  to  any  agreement  for  an  extension 
of  the  time  of  payment  to  the  principal  debtor.  The  only 
question  is,  whether  the  evidence  is  such  as  reasonably  war- 
rants an  inference  of  a  valid  and  binding  contract  for  an 
extension  of  the  time  of  payment.  We  give  so  much  of  the 
evidence  as  bears  on  this  point : 

George  Whitman  testified :  *'I  gave  this  note  as  princi- 
pal, and  the  other  defendants,  Ferguson,  Adams  and  Mor- 
gan, are  sureties  for  me ;  the  interest  for  twelve  months 
was  put  in  the  note  ;  at  the  time  I  gave  the  note  to  Elijah 
Lemmon,  I  received  from  him  two  thousand  dollars;  the 
balance  is  interest  put  m  the  face  of  the  note ;  I  don't 
remember  that  there  was  any  contract  with  the  sureties 
about  the  rate  of  interest,  except  as  stated  in  the  note; 
there  was  nothing  said  in  the  presence  of  the  sureties  about 
the  rate  of  interest,  that  I  know  of ;  I  don't  think  any  of 
the  sureties  were  present  when  the  money  was  paid  to  me, 
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or  when  there  were  any  conversations  about  the  rate  of 

interest ;  I  agreed  to  give  the  note,  with  $250  of  interest 

included,  and  I  did  give  it  that  way  ;  there  was  nothing  said, 

at  that  time,  as  to  what  should  be  the  rate  of  interest  when 

the  note  became  due ;  Mr.  Lemmon,  the  payee,  knew,  at 

that  time,  that  I  was  the  principal,  and  the  other  makers 

of  the  note  were  sureties ;  I  don't  recollect  that  anything 

was  said  about  interest  when  the  note  became  due ;  about 

July  5th,  1873,  T  paid  Lemmon  the  first  interest ;  I  paid 

him  twelve  per  cent,  interest,  that  is,  I  paid  him  ten  per 

cent,  interest  and  fifty  dollars  in  addition ;  this  was  all  paid 

as  interest  for  one  year ;  he  said  as  long  as  I  would  pay  him 

ten  per  cent,  interest,  and  fifty  dollars  in  addition,  from 

year  to  year,  annually,  he  would  wait  on  me ;  I  never  made 

a  calculation  of  what  it  amounted  to,  but  I  paid  him  the  ten 

per  cent,  and  fifty  dollars  as  interest  for  one  year ;  after 

that  I  paid  interest  at  the  same  rate  up  to  July,  1875 ;  I 

don't  remember  whether  I  paid  at  the  same  rate  in  July, 

1875,  or  not ;  I  know  I  paid  ten  per  cent,  then,  but  do  not 

remember  whether  I  paid  the  fifty  dollars  extra  for  that 

year  or  not ;  it  was  Mr.  Lemmon' s  own  proposition  that  I 

should  pay  fifty  dollars  extra ;  he  said  that  that  w^as  what 

men  had  to  pay  at  the  bank ;  I  paid  the  fifty  dollars  extra 

to  make  the  interest  up  to  twelve  per  cent.  ;  the  fifty  dollars 

was  not  to  be  credited  upon  the  note  ;  I  never  said  anything 

to  the  sureties  about  the  rate  of  interest  I  was  paying,  and 

they  did  not  know  it,  so  far  as  I  know ;  in  1874,  about  the 

1st  to  the  5th  of  July,  Mr.  Lemmon  came  after  his  interest 

again,  and  again  I  paid  him  $250  interest,  and  the  $50  in 

addition  ;  it  may  have  been  $225  and  the  $50  in  addition  that 

I  paid  him;  I  paid  him  enough,  in  all,  to  make  it  up  to 

twelve  per  cent.  ;  he  said,  at  that  time,  that  he  did  not  want 

the  principal  at  all,  as  long  as  I  would  pay  him  the  twelve 

per  cent. ;  he  said  he  would  not  push  me  or  collect  the  note 
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as  long  as  I  paid  the  interest,  at  that  rate,  from  year  to 
year ;  I  paid  the  interest  at  that  rate  in  1873  and  1874 ;  I 
am  not  certain  as  to  1875  ;  Mr.  Lemmon  said  he  would  wait 
on  me  as  long  as  I  would  pay  the  interest  at  twelve  per 
cent. ;  I  executed  another  note  to  Mr.  Lemmon  about  a 
month  before  I  executed  this  note  ;  I  think  before ;  it  may 
have  been  about  a  month  after ;  in  1874  I  executed  a  mort- 
gage to  Mr.  Lemmon  to  secure  both  these  notes  ;  I  think  it 
was  in  August,  1874  ;  I  went  to  see  him  and  told  him  I  would 
give  the  mortgage,  and  told  him  to  come  down  and  select 
the  land  he  wanted  ;  I  had  close  to  fifteen  hundred  acres  of 
land  in  Pike  county  ;  he  said  he  would  come  down  and  fix  it 
up  and  take  the  mortgage ;  there  was  nothing  said  at  the 
time  about  the  time  of  paying  the  notes  ;  he  came  down  to 
Petersburg  in  a  few  days  after  that ;  nothing  said  at  that 
time  about  extending  the  time  for  the  payment  of  the  notes ; 
I  gave  him  a  mortgage  on  520  acres  of  land  in  Pike  county, 
about  a  mile  east  of  Winslow,  worth  then  about  twenty  dol- 
lars per  acre  ;  it  was  in  sections  thirty-three  and  thirty-four 
in  township  one  south,  range  seven  west ;  I  spoke  to  Fer- 
guson about  giving  mortgage  before  I  gave  it,  but  not  to 
Morgan  or  Adams  ;  Lemmon  never  spoke  to  me  about  hav- 
ing got  notice  from  Ferguson  to  sue ;  the  fifty  dollars  that 
"was  paid  extra  in  July,  1874,  was  not  to  be  accredited  on 
the  note ;  it  went  to  make  up  the  twelve  per  cent,  interest; 
as  I  stated  before,  Mr.  Lemmon  said  he  would  wait  just  as 
long  as  I  would  pay  him  the  twelve  per  cent,  interest." 

Cross-examination :  * '  At  the  date  of  the  note  in  suit,  twelve 
per  cent,  was  added  in  as  interest ;  the  amount  I  paid  in  July, 
1873,  I  paid  as  one  year's  interest  for  the  then  past  year, 
and  in  July,  1874,  the  amount  I  paid  Mr.  Lemmon  again 
was  paid  as  interest  for  the  then  past  year ;  all  that  I  paid 
was  on  past  interest ;  I  did  not  pay  any  of  it  as  interest  in 
advance ;  the  note  bore  ten  per  cent,  interest  after  maturity, 
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and  then  to  make  it  up  to  twelve  per  cent,  for  the  past  year, 
I  paid  him  the  fifty  dollars  ;  he  said  he  would  wait  on  me  as 
long  as  I  paid  him  the  twelve  per  cent,  interest." 

The  mortgage  referred  to  was  put  in  evidence,  but  it  de- 
scribes lands  in  township  number  two,  instead  of  one  as 
stated  by  the  witness.  There  is  other  evidence  indicating 
that  the  mortgage  misdescribed  the  land  in  this  respect.  Be- 
sides the  note  in  suit,  the  mortgage,  which  bears  date  August 
5th,  1874,  purports  to  secure  a  second  note  for  $2,500,  bear- 
ing date  June  15th,  1872. 

Directing  our  attention  to  the  transaction  of  July  5th,  1873, 
the  juiy  might,  not  unreasonably,  have  said  that,  as  described 
by  the  witness,  it  amounted  to  this :  The  creditor  said  to 
his  debtor,  you  allowed  me  twelve  per  cent,  the  first  year, 
and  put  it  into  the  face  of  the  note  ;  for  the  year  now  passed 
since  its  maturity,  the  note  calls  for  only  ten  per  cent.,  and 
you  never  promised  to  pay  me  any  more  ;  but  do  you  now 
pay  me  the  interest  due,  and  fifty  dollars  in  addition,  to  make 
it  up  to  twelve  per  cent,  for  the  past  year,  and  I  will  let  the 
note  run  another  year,  and  so  long  as  you  pay  the  extra  sum 
from  year  to  year,  the  note  may  run  ;  the  debtor  assented, 
and  paid  the  interest  and  the  extra  fifty  dollars ;  and  in  1874 
the  same  transaction,  upon  the  same  understanding,  was  re- 
peated ;  and  in  this  ilistance,  possibly  the  payment  was  made 
before  the  5th  of  the  month,  by  from  one  to  four  days. 
Stated  more  succinctly,  the  parties  each  time  agreed  for  an- 
other year's  extension,  in  consideration  of  the  payment  then 
made  of  fifty  dollars  in  excess  of  the  stipulated  interest,  for 
the  past  yeer,  and  of  the  agreement  of  the  debtor  to  pay 
a  like  extra  sum  upon  the  interest  for  the  ensuing  year,  and 
from  year  to  year  thereafter,  so  long  as  the  debtor  should 
choose  to  do  it. 

The  fact  that  the  fifty  dollars  were  applied  to  the  interest 
for  the  past  year  does  not  affect  the  question.  The  debtor 
was  under  no  obligation  or  promise,  written,  oral  or  im- 
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plied,  to  pay  more  thau  ten  per  cent,  for  the  first  year  after 
the  maturity  of  the  note,  and  if  the  parties  in  July,  1873, 
made  an  agreement  that  the  debtor  should  pay  $50  on  the 
past  year's  interest,  and  a  like  sum  on  the  next  year,  in  ex- 
cess of  the  stipulated  rate,  to  be  paid  at  the  end  of  the  year, 
the  sum  paid  down  upon  the  year  past  would  constitute  the 
consideration  for  the  extension  as  much  as  the  sum  to  be 
paid  at  the  end  of  the  time ;  and  more,  indeed,  for  the 
promise  to  pay  could  not  be  enforced,  and  therefore  was  no 
consideration  at  all,  while  the  payment  made  was  an  exe- 
cuted consideration,  and  good,  unless  the  fact  that  it  was  in 
excess  of  ten  per  centum,  the  lawful  amount  for  which  a 
valid  contract  could  be  made,  made  it  inoperative.  This 
brings  us  to  the  question  whether  the  payment  of  usurious 
interest,  for  time  already  elapsed,  on  a  note  or  other  obli- 
gation to  pay  money,  ean  constitute  a  good  consideration 
for  an  agreement  to  extend  the  time  of  payment,  when  under 
the  law  the  debtor  or  his  sureties,  if  they  choos^,  may  re- 
coup the  amount  so  paid. 

In  Harbert  v.  Dumont^  3  Ind.  346,  it  was  held  that  such 
an  agreement  for  an  extension  of  time,  made  under  the  in- 
terest law  of  1845,  which  did  not  authorize  the  recovery  or 
recoupment  of  the  interest,  was  valid,  because  beneficial  to 
the  recipient  of  the  usurious  interest.  In  Shaw  v.  Binkard, 
10  Ind.  227,  it  was  held  that  such  an  agreement  did  not  dis- 
charge the  surety,  because,  under  the  law  then  in  force,  the 
taking  of  usurious  interest  was  punishable  by  fine,  and  the 
interest  recoverable  by  the  debtor,  and  the  contract  for  ex- 
tension therefore  not  binding.  In  Redman  v.  DeptUy^  26 
Ind.  338,  followed  by  Calvin  v.  Wiggam^  27  Ind.  489,  in- 
terest at  the  rate  of  ten  per  centum  in  advance,  for  a  stated 
time,  was  paid,  and  the  surety  was  discharged,  it  being  held 
that  the  payment  of  legal  interest  in  advance  was  a  sufficient 
consideration,  and  the  contract  was  not  invalidated  on  ac- 
count of  the  usurious  excess. 
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In  Cross  v.  Woody  30  Ind.  378,  the  decision  rests  on  the 
ground  that  the  usurious  interest  paid  in  advance,  under  the 
law  as  it  then  was,  was  not  recoverable  directly  or  indirectly. 
The  cases  of  Charlton  v.  Tardy ^  28  Ind.  452,  Hamilton  v. 
Winterrowd,  43  Ind.  393,  Abel  v.  Alexander^  45  Ind.  623, 
and  White  v.  Whitnej/,  51  Ind.  124,  go  no  further  than  Bed- 
man  v.  Deputy^  supra^  and  are  to  the  effect  that  the  pay- 
ment of  interest  in  advance  is  a  good  consideration,  though 
paid  at  an  usurious  rate.  In  Abel  v.  Alexander^  supra,  after 
a  citation  of  some  of  the  aforenamed  cases,  it  is  said  that 
the  ruling  in  these  cases  was  based  upon  two  grounds :  1st. 
That  the  payment  included  legal  interest ;  2d.  That,  although 
the  usurious  interest  might  be  recovered  back  in  an  inde- 
pendent action,  or  might  be  recouped  in  an  action  upon  the 
note,  the  use  of  the  usurious  interest  constituted  a  sufficient 
consideration  to  support  an  agreement  to  extend  the  time  of 
payment.  But  the  well  settled  rule  of  recoupment  is  to 
credit  the  amount  of  the  payment  of  usurious  interest  at  the 
date  of  payment,  the  effect  of  which,  of  course,  is  either  to 
pay  the  accumulated  interest  or  to  cut  down  the  principal  of 
the  obligation,  and  thereby  stop  pro  tanto  the  accruing  of 
further  interest ;  and  when  such  credit  has  been  given,  after 
the  maturity  of  the  obligation,  it  is  evident  that  the  creditor 
has  the  use  only  of  what  is  justly  his  own,  and  the  use  of  his 
own  can  afford  no  consideration  to  support  an  obligation  in 
favor  of  another.  See  MarkeVs  AdmW  v.  Spitler^s  AdmW^ 
28  Ind.  488 ;  Fensler  v.  Prather,  43  Ind.  119.  While,  there- 
fore,  these  cases  rest  on  the  very  solid  ground  that  the  pay- 
ment of  interest  in  advance  is  a  sufficient  consideration  for 
the  contract,  they  are  not  authority  for  the  proposition  that 
the  payment  of  a  sum  as  usurious  interest,  or  of  a  sum  which 
may  be  recouped  or  recovered  as  usurious  because  in  excess 
of  the  lawful  contract  rate  of  interest,  when  not  applied, 
nor  intended  to  be  applied,  as  interest  in  advance,  is  a  good 
consideration  for  such  contract. 
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The  statute  under  which  Shaw  v.  Binkard^  supra,  was 
decided,  was  peculiar,  making  the  receipt  of  the  usutious 
interest  an  illegal  and  penal  act,  and  authorizing  the  recov* 
ery  of  the  sum  illegally  paid,  but  without  interest  and  with- 
out costs  of  suit.  Recoupment  was  not  provided  for.  In 
effect,  the  case  denied  the  debtor  the  benefit  of  his  agree- 
ment for  further  time,  and  permitted  him  to  recover  only 
the  actual  amount  paid  out  upon  it.  The  case  of  Brown  v. 
Harness,  16  Ind.  248,  in  so  far  as  it  is  now  pertinent,  seems 
to  have  had  but  little  consideration.  Under  what  law  the 
payments  then  set  up  were  made,  the  opinion  does  not  dis- 
close, and  it  is  not  manifest  why  the  payments  stated  were 
not  treated,  as  in  the  later  cases,  as  payments  of  interest  in 
advance,  and  therefore  operative  to  extend  the  time.  The 
case  of  ChiHsmanv,  Perrin,  67  Ind.  586,  can  hardly  be  deemed 
an  authority.  The  third  paragraph  of  answer  in  that  case 
expressly  averred  an  agreement,  made  on  a  day  named,  to 
extend  the  time  of  payment  for  one  year,  and  yet  it  was 
said  to  be  defective  because  it  did  not  aver  a  definite  time  to 
which  the  extension  was  granted  ;  and  then  adding,  that  it 
did  not  state  such  a  contract  as  would  bind  the  payee,  con- 
cluded correctly  enough,  that  the  ruling  in  reference  to  the 
paragraph  was  harmless,  because  the  same  matter  was 
pleaded  in  the  fourth  paragraph. 

The  ruling  on  the  second  paragraph  of  the  answer  in  Ahd 
V.  Alexander,  supra,  does  not,  as  counsel  claim,  cover  the 
question.  The  consideration  for  the  extension  there  alleged, 
as  the  plea  was  construed  by  the  court,  did  not  include  the 
payment  made  and  credited,  but  only  ^^the  agreement  and 
promise  of  Alexander  to  continue  to  pay  interest  on  said 
note  at  the  rate  of  fifteen  per  cent."  The  constructioQ 
placed  upon  the  plea  was  too  narrow,  but  the  decision,  hav- 
ing been  expressly  based  upon  a  stated  construction  of  the 
answer,  is  not  authority  for  a  conclusion  in  reference  to  a 
different  construction.      It  may  properly  be  observed  in 
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reference  to  the  two  cases  last  cited,  that  the  questions  in 
them  were  questions  of  pleading ;  while  here  it  is  of  infer- 
ence from  the  proofs.  The  averments  of  a  pleading  must 
be  definite  and  unequivocal,  but  the  proof  necessary  to  sup- 
port the  plea,  especially  upon  a  demurrer  to  the  evidence, 
may  be  both  equivocal  and  indefinite,  and  yet  be  deemed 
sufficient.     Miller  v.  Porter^  71  Ind.  521. 

From  this  review  of  the  cases,  it  may  fairly  be  said  that 
the  question  under  consideration  is  an  open  one,  in  this 
State,  to  be  decided  on  reason  and  principle. 

It  is  w^ell  settled  that  only  the  debtor  and  those  bearing 
to  him  certain  relations  of  privity  or  of  identity  of  interest, 
can  take  advantage  of  the  right  to  recover  or  to  recoup  usu- 
rious interest  which  has  been  paid.  Studabaker  v.  Mar-- 
quardt^  55  Ind.  341.  To  hold,  therefore,  that  secret  agree- 
ments between  the  principal  debtor  and  the  creditor,  such 
as  were  made  in  this  case,  may  be  made  and  carried  out  for 
years,  both  parties  obtaining  what  they  bargained  for,  and 
yet  to  say  that  in  respect  to  the  sureties  the  agreements  were 
not  valid,  because  ultimately  the  debtor  may,  if  he  shall 
choose  to  do  it,  claim  a  credit  for  the  usurious  payments,  or 
the  sureties  themselves  may  claim  the  same  credits,  if  they 
chance  to  learn  of  the  facts,  would  tend  manifestly  to  pro- 
mote deceit  and  injustice.  It  would,  moreover,  be  in  viola- 
tion of  the  spirit  of  the  law  which  favors  the  surety,  and 
demands  of  the  creditor  the  practice  toward  him  of  the  ut- 
most good  faith.  There  is  no  conceivable  equity  in  favor 
of  such  a  rule,  and  the  only  legal  basis  for  it  is  a  bare  tech- 
nicality, which,  in  most  cases,  is  false  and  wrongful  in  its 
application.  It  declares  that  to  be  no  consideration  which 
the  debtor  made  a  sacrifice  to  pay,  and  which  the  creditor 
accepted  as  desirable  and  sufficient,  and  of  which,  in  many, 
and  perhaps  in  most,  cases,  he  gets  the  full  benefit. 

But  even  this  technical  doctrine  which  reverses  the  theory 
of  creation,  that  all  things  were  made  of  nothing,  and  makes 
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nothing  of  something,  is  opposed  by  the  other  doctrine^al- 
ready  alluded  to,  that  tHe  right  to  plead  the  usury  is  the 
personal  privilege  of  the  debtor.  The  creditor  should  not 
be  permitted  to  obtain  a  benefit  by  rescinding  his  usurious 
exactions.  The  law  against  usury  was  designed  for  the  pur- 
pose of  shielding  the  debtor  against  the  creditor,  but  the 
doctrine  contended  for  would  make  it  a  two-edged  sword  in 
the  latter' s  hand. 

In  BiUington  v.  Wagoiier^  33  N.  Y.  31,  the  plaintiff  claim- 
ing and  insisting  that  the  agreement  was  void,  on  the  ground 
t;hat  it  was  usurious,  and,  therefore,  did  not  amoHnt  to  a 
consideration  to  extend  the  time  of  payment,  the  court 
eaid:  **But  assuming  that  the  agreement,  made  by  the 
plaintiff  with  the  principal  debtor,  was  usurious,  and  there- 
fore, in  the  language  of  the  statute,  void,  cati  the  plaintiff 
interpose  that  objection  ?  The  defendants  claim  it  to  be  a 
valid  and  binding  agreement.  They  are  estopped  from  ever 
hereafter  setting  up  that  it  was  void,  and,  assuming  it  to  be 
valid,  the  consequences  resulting  therefrom  are  the  discharge 
of  the  sureties  and  the  postponement  of  the  plaintiff's  right 
of  action  against  the  principal  debtor,  until  the  expiration  of 
the  postponed  time  of  payment.  Although  the  statute  uses 
the  language  that  any  usurious  note,  contract,  etc.,  shall  be 
void,  yet  it  is  not  always  so  regarded,  as  it  is  in  the  power 
of  the  party  who  can  avail  himself  of  that  defence  to  waive 
it.  *  *  *  But  this  defence  or  objection  to  the  contract, 
that  it  is  void  on  account  of  usury,  can  only  be  alleged  or 
set  up  by  the  party  bound  by  the  original  contract  to  pay 
the  sum  borrowed,  or  his  sureties,  heirs,  devisees  or  per- 
sonal representatives,"    Reynolds  v.  Ward^  5  Wend.  501. 

In  La  Farge  v.  Herter^  4  Barb.  346,  the  court  says:  "It 
does  not  lie  in  the  mouth  of  La  Farge,  to  set  up  his  own 
illegal  conduct,  and  to  allege  that  his  own  bond  and  mort- 
gage are  void  for  usury ;  and  elect  to  treat  them  as  void  for 
that  reason.    It  is  the  victim  of  the  usury,  and  not  the  usurer 
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himself,  that  can  set  up  against  a  contract  that  it  is  usurious 
and  void." 

In  La  Farge  v.  Herter^  5  Seld.  241,  RtroGLES,  C.  J., 
said:  **The  taking  of  usury  is  a  misdemeanor  by  statute, 
and  the  agreement  to  take  it  is  in  the  eye  and  in  the  lan- 
guage of  the  law,  corrupt.  The  parties,  however,  do  not 
sttind  in  pari  delicto.  It  is  oppression  on  one  side  and  sub- 
missioB  on  the  other.  The  borrower  therefore  may  set  up 
usury  for  the  purpose  of  avoiding  a  contract  tainted  with  it, 
but  the  lender  can  not." 

To  the  same  effect  see  the  following  cases,  many  of  which, 
and  especially  the  more  recent,  fully  support  the  conclusion 
which  we  have  announced  :  Kenningham  v.  Bedford^  1  B. 
Mon.  325 ;  Billington  v.  Wagoner,  33  N.  Y.  31 ;  Kelly  v. 
Gillespie,  12  Iowa,  55 ;  Corielle  v.  Allen,  13  Iowa,  289 ; 
Wheat  V.  Kendall,  6  N.  H.  504 ;  Grafton  Bank  v.  Wood- 
ward, 5  N.  H.  99  ;  Danforth  y.  Semple,  73  111.  170 ;  Myers 
V.  First  National  Bank,  etc.^  78  III.  257 ;  Hamilton  v. 
Prouty,  50  Wis.  592  ;  Austin  v.  Dorwin,  21  Vt.  38  ;  TurriU 
V.  Boynton,  23  Vt.  142  ;  Smith  v.  Hyde,  36  Vt.  303  ;  Berry 
v.  Pullen,  69  Me.  101 ;  S.  C,  31  Am.  Rep.  248  ;  Armistead 
v.  Ward,  2  Pat.  &  H.  (Va.)  504.  See,  also,  CampY.  HoweU, 
37  Ga.  312  ;  Cox  v.  Mobile,  etc.,  R.  E.  Co.,  44  Ala.  611 ; 
StiUwellY.  Aaron,  69  Mo.  539 ;  S.  C,  33  Am.  Rep.  517. 

It  is  true,  there  is  a  conflict  of  authority  on  the  subject. 
Among  the  cases  not  in  harmony  with  the  foregoing,  may 
be  cited,  Comwell  v.  HoUy,  5  Rich.  S.  C.  47  ;  Jenness  v.  Cut- 
ler, 12  Kans.  500  ;  Hartmanv.  Banner,  74  Pa.  St.  36  ;  First 
National  Bank,  etc.,  v.  Lineberger,  83  N.  C.  454  ;  S.  C,  35 
Am.  Rep.  582 ;  HoweU  v.  Sevier,  1  Lea  (Tenn.)  360.  Sev- 
eral of  these  cases  rest,  to  some  extent,  on  the  authority  of 
Vilas  V.  Jon^s,  1  N.  Y.  274,  which  is  shown  to  be  overruled 
in  BiUington  v.  Wagoner,  supi\a. 

If  the  contract  were  absolutely  void,  on  account  of  the 
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usurious  taint,  we  might  be  forced,  possibly,  to  a  different 
conclusion.  But  it  is  only  voidable,  and  that  not  at  the  op- 
tion of  the  lender.  The  right  of  rescission  and  recoupment 
is  personal  to  the  debtor,  his  heirs,  representatives,  or  sure- 
ties. The  creditor  who  has  received  the  usury  has  no  right 
to  restore  it,  or  credit  it  on  the  debt,  and  thereby  release 
himself  from  his  engagement  to  give  time,  and  especially 
after  the  stipulated  time  has  gone  by,  on  the  ground  that 
his  agreement  was  without  sufficient  consideration. 
The  judgment  is  affirmed,  wiiu  costs. 


mmm 
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Pbactice.— 4pp{^^n  to  Set  Aside  Judgment, — Demurrer, — ^Where  a  de- 
murrer was  filed  to  a  complaint,  under  sec.  99,  2  R.  S.  1876,  p.  82,  to 
set  aside  a  judgment,  and  on  the  hearing  the  court  announced  tliat 
'*The  submission  of  the  demurrer  was  and  must  be  regarded  as  a  fall 
submission  of  the  cause  upon  the  facts  stated  in  the  motion,''  and  this 
announcement  was  ^ ^acquiesced  in  by  the  parties,"  the  plaintiff  on 
appeal  can  not  complain  of  the  ruling  of  the  trial  court  so  announced. 

Same.— Ft'naZ  Judgment,— In  such  case,  where  the  evidence  is  agreed  to 
upon  submission  of  the  demurrer,  the  party  demurring  is  entitled  to 
final  judgment,  on  a  decision  in  his  favor. 

Same. — Mbtion  to  File  Amended  Complaint. — In  such  case,  a  motion  of 
the  plaintiff  for  leave  to  file  an  amended  complaint  was  correctly  over- 
ruled.   A  party  can  not  amend  after  a  final  decision  against  him. 

Same.— 72Z»i€««  of  Defendant's  Wife.—Besidence  Remote  from  County  Seat,— 
Default,— Excusable  Neglect,— Under  sec.  99,  2  R.  S.  1876,  p.  82,  an  ex- 
cuse for  not  giving  his  case  attention,  that  the  defendant  was  detained 
at  home,  sixteen  miles  from  the  county  seat,  by  the  serious  illness  of 
his  wife,  is  sufficient;  and  he  can  not  be  justly  charged  with  inexcusa- 
ble neglect  if  he  suffers  a  default  because  of  his  failure  for  such  cause 
to  appear  at  the  time  the  cause  was  set  down  for  trial. 
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Same. — Meritorious  Defence. — Pleadinff, — In  addition  to  showing  a  rea- 
sonable excuse,  the  party  must  show  that  there  is  a  meritorious  and 
valid  defence  to  the  action.  It  is  not  sufficient  to  aver,  in  general 
terms,  that  the  defendant  has  a  meritorious  defence.  The  facts  con- 
stituting the  defence  must  be  fuUy  stated,  in  order  that  the  court  may 
judge  whether  there  is,  or  is  not,  a  meritorious  defence. 

Same. — Demurrer  in  Law  and  to  Agreed  Evidence. — Where  a  case  was  sub- 
mitted upon  demurrer,  with  an  agreement,  by  acquiescence,  that  the 
facts  be  taken  as  true,  exhibits  accompanying  the  complaint  constitu- 
ted matters  of  agreed  evidence,  although  not  proper  as  matters  of 
pleading,  and  the  complaint  itself,  by  agreement  of  the  parties,  was  at 
once  a  pleading  and  an  instrument  of  evidence. 

Same. — Bill  of  Exceptions. — ^In  such  case,  the  verified  complaint  need  not 
be  incorporated  in  a  bill  of  exceptions  to  become  a  part  of  the  record, 
and  a  reference  to  it  in  the  bill  shows  plainly  that  it  was  acted  upon  as 
both  pleading  and  evidence  already  in  the  record. 

Woods,  J.,  dissents. 

From  the  Shelby  Circuit  Court. 

e7.  B.  McFadden  and  J.  W.  Tomlinson^  for  appellant. 
H.  If.  Daugherty^  T.  B.  Adams  and  L.  T.  Michenevy 
for  appellees. 

Elliott,  J. — This  was  an  application  bj  the  appellant  to 
set  aside  a  judgment  entered  against  him  at  a  previous  term 
of  the  Shelby  Circuit  Court. 

A  demurrer  was  filed  to  the  complaint  by  the  appellees^ 
and  9  when  the  cause  came  up  for  argument,  the  court  an- 
noanced  that  ^^The  submission  of  the  demurrer  was  and 
must  be  regarded  as  a  full  submission  of  the  cause  upon  the 
facts  stated  in  the  motion."  '^This  determination  was,"  as 
the  record  states,  ''acquiesced  in  by  the  parties."  As  no 
objection  was  then  interposed  by  the  appellant,  he  is  not 
now  in  a  situation  to  here  complain  of  the  ruling  of  the  court 
announced  at  the  time  the  demurrer  was  submitted. 

It  is  claimed  that  the  court  did  right  in  treating  the  sub- 
mission of  the  demurrer  as  a  submission  of  the  cause  upon 
the  merits,  independently  of  the  agreement  of  the  parties.  It 
is  true  that  it  was  said  in  Nord  v.  Marty ^  66  Ind.  531,  in  a 
proceeding  such  as  that  here  under  examination,  that  ^'This 
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was  tantamount,  in  our  opinion,  to  a  submission  of  the  cause 
to  the  court  belo^ar  for  a  hearing  on  the  facts  set  out  in  the 
verified  complaint."  This  language  must  be  considered  in 
connection  with  the  facts  of  the  case  then  under  considera- 
tion, and,  when  thus  taken,  it  ought  not  to  be  construed  as 
laying  down  the  broad  doctrine,  that  a  party,  by  demumng 
to  a  complaint  to  set  aside  a  default  and  judgment,  concludes 
himself  from  controverting  the  facts  stated  as  showing  ex- 
cusable neglect,  in  case  his  demurrer  is  overruled .  Nor,  on 
the  other  hand,  if  the  demurrer  is  sustained,  should  it  be 
considered  as  entitling  the  demurring  party  to  a  final  judg- 
ment as  if  a  trial  had  been  had  upon  the  evidence,  except 
in  cases  where  the  parties  elect  to  so  treat  it.  But  what- 
ever may  be  the  true  rule  where  there  is  no  agreement  of 
parties,  it  certainly  is  proper  to  treat  the  submission  as  upon 
the  merits,  where  there  is,  as  here,  an  agreement  to  that  effect. 

The  court  sustained  appellees'  demurrer  to  appellant's 
complaint.  Upon  the  announcement  of  this  ruling  the  ap- 
pellant asked  leave  to  file  an  amended  complaint.  The  court 
refused  to  permit  this  to  be  done.  There  was  no  error  in 
this  ruling.  The  parties  by  their  agreement  had  submitted 
the  cause  "upon  the  facts  stated  in  the  motion."  The  de- 
cision of  the  court  was,  under  this  agreement,  a  final  one. 
When  the  ruling  of  the  court  was  announced,  the  right  of 
appellant  to  amend  or  dismiss  was  gone.  A  party  can  not 
amend  after  a  final  decision  has  been  entered  against  him. 

The  remaining  question  is  as  to  the  sufficiency  of  the  facts 
stated  in  the  verified  complaint  to  entitle  appellant  to  the 
relief  asked.  The  excuse  for  not  giving  the  case  attention 
was  that  the  appellant  was  detained  at  his  home,  sixteen 
miles  from  the  county  seat,  by  the  serious  illness  of  his  wife. 
We  regard  this  as  a  sufficient  excuse.  A  man  not  only  may, 
but  should  remain  with  his  wife  when  she  is  seriously  and 
dangerously  ill,  and  he  can  not  be  justly  chained  with  inex- 
cusable neglect  if  in  so  doing  he  suffers  a  default  because  of 
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his  failure  to  appear  at  the  time  the  cause- was  set  down  for 
trial.  We  are  not  to  be  understood  as  holding  that  it  is 
every  case  of  illness  of  the  wife  which  will  justify  the  hus- 
band in  permitting  the  trial  day  to  pass  without  attention  ; 
but  in  this  case  the  allegations  upon  this  branch  of  the  mo- 
tion are  unusually  full  and  strong. 

It  is  not,  however,  sufficient  to  show  a  reasonable  excuse 

* 

for  neglecting  or  failing  to  appear  at  the  time  appointed  for 
trial,  but  it  must  also  be  shown  that  there  is  a  meritorious 
and  valid  defence  to  the  action.  Appellees  insist  that  the 
verified  complaint  is  defective  in  this  particular,  because  the 
character  of  the  defence  is  not  set  out  in  the  body  of  the 
pleading.  It  is  no  doubt  true,  as  counsel  insist,  that  it  is 
not  sufficient  to  aver  in  general  tenns,  that  the  defendant 
has  a  meritorious  defence.  The  facts  constituting  the  de- 
fence must  be  fully  stated  in  order  that  the  court  may  judge 
whether  there  is,  or  is  not,  a  meritorious  defence. 

The  verified  complaint  of  appellant  files  copies  of  the 
complaint  and  answer  in  the  cause  in  which  the  default. and 
judgment  were  rendered,  and  properly  designates  them  as 
exhibits.  It  is  also  stated  that  "The  plaintiff  further  shows 
to  the  court  that  from  his  own  knowledge  and  information 
he  believes  the  matters  and  things  alleged  by  him  in  his 
answer  herein  are  true  in  substance  and  in  fact,  and  he 
further  avers  that  he  verily  believes  he  could  and  would 
have  fully  established  the  truth  of  the  same,  had  he  been 
present  in  court  at  the  time  the  said  cause  was  called  for 
trial  in  this  court  as  aforesaid." 

The'  appellees  insist  that  these  exhibits  were  no  part  of 
the  complaint.  If  the  pleading  is  to  be  regarded  as  a  com- 
plaint in  the  strict  s  Mise  of  the  term,  then  this  contention 
must  be  held  to  be  correct,  for  it  is  firmly  settled  that  copies 
of  instruments  filed  as  exhibits  which  do  not  constitute  the 
foundation  of  the  action  or  defence  are  not  parts  of  the 
pleading  with  which  they  are  filed.     From  this  rule  we  have 
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not  the  slightest*  inclination  to  depart.  But  the  case  in 
hand  is  not  within  either  the  letter  or  the  spirit  of  the  rule. 

We  have  already  declared  that  appellant  was  bound  by 
the  ruling  of  the  court  that  the  submission  should  and 
would  be  regarded  as  a  submission  upon  the  facts  stated  in 
the  complaint  or  motion.  We  hardly  need  add,  so  also 
were  the  appellees.  The  motion  was,  therefore,  by  agree- 
ment of  both  parties  submitted  for  final  hearing  and  deter- 
mination upon  the  merits.  The  matters  stated  in  the  affida- 
vit were  conceded  to  be  true,  not  as  matter  of  pleading,  but 
as  matter  of  evidence.  This  admission  was  not  as  to  part 
only  of  the  matters  stated  in  the  motion,  but  as  to  all. 
Aoiong  these  matters  thus  conceded  to  be  true,  was  the  fact 
that  the  appellant  did  have  a  meritorious  defence  to  the 
action  in  which  the  judgment  and  default  were  entered. 
The  exhibits  which  accompanied  the  verified  complaint 
were,  by  the  theory  adopted  by  the  court  and  assented  to 
by  the  parties,  parts  not  merely  of  a  pleading,  but  of  an 
instrument  of  evidence.  Exhibits  of  collateral  instruments 
are  proper  as  matters  of  evidence,  although  not  proper  as 
matters  of  pleading.  Upon  the  hearing,  the  paper  and  the 
accompanying  exhibits  were  treated  as  evidence,  and  were 
not  regarded  as  pleadings  under  consideration  upon  demurrer. 
The  verified  complaint,  although  treated  as  evidence  by  the 
agreement  of  parties  and  the  action  of  the  court,  did  not 
lose  its  character  as  a  complaint  or  pleading.  It  still  re- 
mained a  pleading,  although  it  had  added  to  it  the  character 
of  an  instrument  of  evidence  by  the  agreement  of  the  parties. 
It  was  in  the  record  as  the  foundation  of  the  proceeding, 
and  did  not  get  out  of  it  when  the  parties  agreed  that  it 
should  be  regarded  as  evidence. 

The  pleadings  in  the  original  action  are,  it  is  true,  referred 
to  as  exhibits,  but,  as  set  out  in  the  record,  they  precede  the 
affidavit  attached  to  the  complaint.  In  the  affidavit  these, 
among  other,  statements  are  made,  to  wit : 
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"That  he  [appellant]  can,  as  he  verily  believes,  fully  es- 
tablish his  said  defences  to  said  action,  as  set  forth  in  his  an- 
swers hereto  annexed,  marked  exhibit  'B,'  all  of  which  de- 
fences this  affiant  believes  to  be  true  in  substance  and  in  fact, 
.as  set  forth  in  his  said  answer,  marked  exhibit  'B.'  "  We 
think  the  answers  are  so  blended  with  the  body  of  the  com- 
plaint, and  so  interwoven  with  the  statements  of  the  affidavit 
attached  to  the  complaint,  that  it  is  impossible  to  sever  them. 
The  court  must  have  had  all  the  papers  before  it,  and  we 
must  regard  the  decision  as  being  based  thereon. 

Appellees  insist  that  we  can  not  consider  the  question  upon 
the  ruling  of  the  court  below,  because  the  verified  complaint 
is  not  incorporated  in  the  record  by  bill  of  exceptions.  We 
do  not  think  this  position  can  be  maintained.  Taking  the 
recitals  of  the  bill  of  exceptions  in  connection  with  the 
pleadings  forming  part  of  the  record,  and  the  entire  pro- 
ceedings in  the  cause  are  fully  and  clearly  exhibited.  The 
bill  of  exceptions  states  "that  the  said  cause  was  called  for 
trial,  when  the  said  Bodmer  and  Lee  filed  their  demurrer  to 
the  motion  herein,  at  which  time  the  court  notified  each 
paily  that  the  submission  of  the  demurrer  was,  and  must  be, 
regarded  as  a  full  submission  of  the  cause  upon  the  facts 
stated  in  the  motion,  which  was  acquiesced  in  by  each  party, 
and  the  said  motion  was  thereupon,  by  the  parties,  submit- 
ted  to  the  court  upon  said  motion ;  such  proceedings  were 
thereupon  had  in  said  cause  that  the  court  sustained  the  de- 
mun*er  to  said  motion,  to  which  the  petitioner,  Slagle,  at 
the  time  excepted ;  and  the  court  thereupon  proceeded  at 
once  to  render  judgment  upon  said  motion,  to  which  the 
petitioner,  at  the  time  excepted."  The  reference  to  the 
motion  which  was  in  llie  record,  not  only  properly,  but  as  tlie 
foundation  of  the  whole  proceeding,  shows  plainly  upon 
what  the  court  acted.  Not  only  were  the  facts  stated  in  the 
motion  confessed  by  the  demurrer,  but  they  were  admitted 
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by  the  agreement  which  the  parties  accepted  at  the  com- 
mand of  the  court.  The  demurrer  and  motion  were  already 
in  the  record,  the  agreement  was  brought  into  it  by  the  bill, 
and  all  material  matters  are,  therefore,  fully  exhibited  in 
the  record  before  us. 

The  agreement  did  not  admit  as  true  some  part  only  of 
the  motion.  It  admitted  all  the  facts  stated  in  the  motion. 
Regarded  as  evidence,  the  principal  instruments,  with  its 
annexed  exhibits,  were  fully  Jbef ore  the  court  below,  and  are 
fully  before  us.  It  is  legally  impossible  to  sever  the  com- 
ponent parts  of  the  motion,  for  the  submission  was  upon 
the  whole  motion,  and  not  upon  any  part  or  parts  thereof. 

Judgment  reversed,  at  costs  of  appellees. 
Woods,  J.,  dissents. 


♦•♦' 
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Practice.— Fn<  of  Mandate.— How  Obtained, — ^A  writ  of  mandate  is 
properly  obtained  upon  a  motion  in  open  court,  founded  upon  an  afll- 
davit  or  petition  sworn  to  and  filed. 

Sam^,— Alternative  Writ^  How  Served  and  Betumed.— An  alternative  writ 
of  mandate  is  served  by  delivering  tlie  writ  itself  to  the  party,  and  the 
sheriff's  return  of  service  is  made  upon  a  certified  copy  of  the  writ. 

Same.— Demurrer  to  Complaint. — A  demurrer  to  the  complaint  or  petition, 
or  affidavit,  and  the  order  or  writ  issued  thereon,  raises  the  question 
of  the  sufficiency  of  the  cause  of  action. 

Same. — Answers  Equivalent  to  Betum, — Demurrer. — Beply, — In  snch  case, 
answers  to  a  complaint  may  be  regarded  as  constituting  substantially 
a  return  to  the  writ,  and  may  be  demurred  or  replied  to. 

Mandate. —  Township  Trustee. — Supervisor  of  Highways. — A  complaint, 
affidavit  or  petition,  on  the  relation  of  a  supervisor  of  highways, 
against  the  trustee  of  the  township,  alleging  that  the  relator  had  allowed 
a  laborer  for  work  done,  and  had  given  him  an  order  for  its  payment, 
and  that  said  trustee,  on  demand,  refused  to  pay  said  order  out  of 
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moneys  in  his  hands  applicable  to  its  payment,  contains  facts  sufficient 
to  warrant  the  issuing  of  an  alternative  writ,  and,  on  proper  proof,  to 
warrant  a  judgment  that  a  peremptory  writ  of  mandamus  issue  against 
the  defendant,  commanding  him  to  pay  said  order  from  the  road  tax  in 
his  hands. 
Same. — Pr<ictice. — Summons. — ^A  summons  is  not  necessary  in  a  proceed- 
ing for  mandate.    The  alternative  writ  is  the  proper  process. 

From  the  Hancock  Circuit  Court. 

M.  Marsh  and  J.  H.  Mellette  for  appellant.  ' 

A.  L.  Ogg 9  for  appellee. 

BiCKNELL,  C.  C. — ^The  appellee's  relator,  Adams  L.  Ogg, 
filed  a  complaint  in  the  clerk's  office  of  the  Hancock  Circuit 
Court,  entitled  as  follows : 

"Hancock  Circuit  Court,  fall  term,  1878.  The  State  of  In- 
diana, on  the  relation  of  Adams  L.  Ogg,  v.  William  Potts, 
Affidavit,  Complaint  and  Petition  for  writ  of  Mandamus." 
It  began  as  follows :  ''The  plaintiff,  Adams  L.  Ogg,  being 
duly  sworn,  complains  of  the  defendant,  William  Potts."  It 
averred  that  Ogg  was  Supervisor  of  Highways  for  district 
No.  12,  in  Centre  township,  in  the  county  of  Hancock,  and 
was  also  a  freeholder  and  taxpayer  resident  in  said  district ; 
that  he,  in  the  year  1877,  duly  notified  the  hands  in  said 
district,  and  had  the  road  tax  for  that  year  worked  out,  pur- 
suant to  the  statute,  except  a  delinquency  of  $47,  which  was 
not  paid,  and  which  he  duly  reported  in  his  annual  report 
for  1877,  as  due  to  that  district ;  that  said  $47  was  collected 
by  the  treasurer  of  Hancock  county,  and  was  by  him  paid 
over  to  the  defendant,  William  Potts,  who  was  the  trustee  of 
said  Centre  township  ;  that  in  1878  said  Ogg,  as  supervisor 
of  said  district,  employed  Robert  Miller  to  do  certain  neces- 
sary work  oh  the  highways  thereof ;  that  said  work  was  prop- 
erly done,  and  was  of  the  value  of  $25.50 ;  and  that  Ogg, 
as  supervisor,  gave  Miller  an  order  on  Potts,  as  trustee,  for 
said  $25.50,  which  order  was  as  follows: 
Vol.  75.-22 
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<* State  op  Indiana,  Hancock  County. 

Robert  Miller,  with  Centre  Township  in  Account,  Di . 

To  labor,  in  repairing  public  highways  in  road  dis- 
trict No.  12,  seven  days,  team  and  driver    -    -    $21.00 

Four  and  a  half  days  manual  labor    -    -    -    •    -        IM 


$25.50 
"William  Potts,  Trustee  of  Centre  Township. 

*'Sir : — ^The  work  itemized  in  the  above  bill  of  Robert  Mil- 
ler was  done  by  my  order ;  the  claim  is  correct  and  just.  Yoa 
will  please  pay  it  out  of  the  fund  (forty-seven  dollars)  now 
in  your  official  possession  to  the  credit  of  said  district  No. 
12,  the  said  fund  being  a  part  of  the  road  tax,  levied  on 
property  within  said  district,  for  the  year  1877,  collected  by 
the  treasurer  of  Hancock  county,  and  by  him  paid  to  you 
since  the  last  June  settlement.  Adams  L.  Oog, 

October  15th,  1878.  Supervisor  District." 

That  said  Potts,  on  demand  made,  refused  to  pay  said 
order. 

The  complaint  prayed  for  an  order  of  the  court,  com- 
manding said  Potts  to  pay  said  claim  out  of  the  fand  afore- 
said, and  to  set  apart  and  appropriate  to  the  benefit  of  the 
'highways  of  said  district  all  the  remainder  of  said  fund  of 
$47,  or  show  cause  why  he  should  not.  The  complaint  was 
subscribed  and  sworn  to  by  the  said  Adams  L.  Ogg,  and 
was  endorsed  with  a  direction  to  the  clerk  to  issue  a  sum- 
mons thereon,  returnable  November  2d,  1878. 

The  issuing  of  a  summons  was  altogether  superfluous, 
and  the  foregoing  was  not  the  right  mode  of  proceeding  to 
obtain  a  writ  of  mandate.  Such  a  writ  is  properly  obtained 
upon  a  motion  in  open  court,  founded  upon  an  affidavit  or 
petition  sworn  to  and  filed.  The  appellee,  therefore,  on  the 
22d  day  of  October,  of  October  term,  1878,  of  the  Hancock 
Circuit  Court,  filed  in  that  court,  in  open  court,  his  said  com- 
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plaint,  duly  verified,  as  aforesaid,  and  thereupon  moved  for 
and  obtained  an  order  of  the  court,  "that  the  said  defend- 
ant, William  Potts,  as  such  trustee  as  aforesaid,  be  com- 
manded to  appear  in  this  court  on  the  18th  day  of  the  pres- 
ent term  thereof,  the  same  being  the  2d  day  of  Novem- 
ber, 1878,  and  answer  the  said  complaint,  and  to  show 
cause,  if  any  he  have,  why  the  prayer  of  said  complaint 
shall  not  be  granted,  and  the  moneys  being  and  remaining 
in  his  hands,  of  the  road  taxes  collected  of  property  within 
said  road  district  No.  12,  be  set  apart  by  him  for,  and 
applied  to,  the  benefit  of  said  road  district  and  the  public 
highways  therein  situate,  and  to  the  payment  of  orders 
drawB  by  said  relator,  for  work  and  labor  performed 
thereon,  and  that  a  certified  copy  of  this  record  and  order 
be  directed  to,  and  served  on,  the  said  defendant,  as  re- 
quired by  law,  returnable  on  said  2d  day  of  November,  A. 
D.  1878.^' 

This  order  may  be  regarded  as  an  informal  alternative 
mandate,  although  strictly  an  alternative  mandate  requires 
the  party  to  do  the  thing  demanded,  or  show  cause  why  it 
is  not  done.  The  mode  of  service  directed  in  this  writ  was 
wrong ;  an  alternative  writ  of  mandate  is  served  by  deliver- 
ing the  writ  itself  to  the  party,  and  the  sheriff's  return  of 
service  is  made  upon  a  certified  copy  of  the  writ.  The  Board 
ofCammissionet's^  etc. ,  v.  TJie  State^  ex  rel. ,  61  Ind.  75  ;  Prac- 
tice Act,  sec.  740.  The  party  defendant  is  also  required 
to  make  his  return  to  the  writ,  which  is  in  the  nature  of 
an  answer.  lb. ;  Practice  Act,  sec.  742.  Formerly,  the 
writ  was  objected  to  by  a  motion  to  quash,  and  this  motion 
could  be  made  only  .after  a  return  made  by  the  party. 
Rex  V.  The  Margate  Pier  Co.,  3  B,  &  Aid.  229.  And 
defects  in  the  afSdavit  or  petition  were  good  grounds  for 
quashing  the  writ ;  but,  under  our  statute,  the  writ  is  held 
to  be  in  the  nature  of  a  complaint,  and  the  defendant  may 
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demur  to  it  or  plead  to  it  as  in  au  ordinary  action.  The 
Board  of  Commissioners,  etc.,  v.  The  State,  ex  rel.,  61  Ind. 
379,  The  return  of  the  party  was  always  traversable,  and 
regulated  by  the  ordinary  rules  of  pleading,  Rex  v.  The 
Mayor,, etc.,  2  T.  R..456  ;  except  that  nothing  could  be  in- 
tended in  a  return.  Rex  v.  Tlie  Mayor,  etc.,  2  Salk.  431. 
Now,  the  return  may  be  in  separate  paragraphs,  and  may 
be  met  by  reply  or  by  demurrer.  The  Board  of  Commis- 
sioners, etc.,  V.  T/ie  State,  supra. 

In  Jessup  V.  Carey,  61  Ind.  584,  a  complaint  was  filed, 
praying  for  a  mandate,  but  no  alternative  writ  was  issued. 
The  defendants  appeared  and  answered  the  complaint,  as  in 
ordinary  cases.  The  court  said :  "Upon  his  affidavit  filed, 
the  appellee  should  have  moved  the  court  for  an  alternative 
writ  of  mandate.  *  *  This  alternative  writ  of  mandate 
would  then  have  constituted  the  plaintiff's  complaint,  or 
cause  of  action ;  and  upon  it  issues  of  law  or  fact  might 
have  been  joined,  as  in  other  cases." 

In  the  subsequent  case  of  Gill  v.  Tlie  State,  ex  rel.,  72 
Ind.  266,  there  was  a  complaint  or  petition  ;  there  was  also 
an  alternative  writ  of  mandate,  followed  by  a  motion  to 
quash  the  writ,  a  motion  to  dismiss  the  complaint  or  peti- 
tion, and  a  demurrer  to  the  complaint  or  petition  ;  there  was 
also  a  return  to  the  writ  of  mandate,  and  a  demurrer  to  that 
return.  The  court,  in  this  case,  modified  its  previous  rul- 
ings, hereinbefore  cited,  and  held  that  the  petition  and  writ 
must  be  taken  together,  and  that  the  writ  could  not  be  quashed 
for  failing  to  recite  the  material  facts,  if  the  petition  was  suf- 
ficient, and  that  *'The  alternative  writ,  when  issued,  will  be 
taken  as  in  the  nature  of  a  complaint  in  the  cause,  and  must 
show  what  is  claimed,  and  in  itself,  or  in  connection  with  the 
complaint,  petition  or  affidavit  on  which  it  issued,  show  the 
ground  on  which  the  claim  is  made :  and  the  facts  stated 
must  be  sufficient  in  law  to  entitle  the  party  to  the  writ.'' 
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Following  this  decision,  we  must  hold  that  the  demurrer  in 
the  ease  at  bar  properly  raises  the  question  as  to  the  suf- 
ficiency of  the  cause  of  action. 

The  facts  stated  in  the  affidavit,  complaint  or  petition, 
fully  warranted  the  issuing  of  an  alternative  mandate.  Acts 
1877,  p.  135,  sec.  29  ;  The  State ^  ex  re/.,  v.  Hamilton,  5  Ind. 
310 ;  77ie  State,  ex  Yel,  v.  Buckles,  39  Ind.  272 ;  Hamilton 
Y.  The  State,  ex  rel,  3  Ind.  452 ;  1  R.  S.  1876,  p.  855. 

After  the  sufficiency  of  the  cause  of  action  had  been  thus 
tested,  the  next  proper  proceeding  would  have  been  a  return 
to  the  writ.  The  statute  requires  that  "the  person,  body  or 
tribunal  to  whom  the  same  shall  be  directed  and  delivered, 
shall  make  return,  and  for  neglect  to  do  so,  shall  be  pro- 
ceeded against  as  for  a  contempt."  Practice  Act,  sec.  740. 
The  statute  further  provides  that,  when  a  return  is  made,  is- 
sues of  law  and  fact  may  be  joined  thereon.  The  appellant, 
however,  in  the  case  at  bar,  made  no  formal  return ;  instead 
thereof,  he  filed  an  answer,  which  commenced  thus :  "The 
defendant,  for  answer  to  the  motion,  says,"  etc.,  and  con- 
tinued thus :  "for  further  answer  to  said  motion  and  affida- 
vit, the  defendant  says,"  etc. 

The  court  sustained  demurrers  to  each  of  the  second, 
third  and  fourth  of  these  defences,  and  the  cause  was  tried 
by  the  court  without  a  jury,  upon  the  cause  of  action  and  the 
general  denial.  The  court  found  for  the  plaintiff's  relator, 
and  rendered  judgment  "that  a  peremptory  writ  of  manda- 
mus issue  against  the  said  defendant,  William  Potts,  com- 
manding him  to  pay  Robert  Miller,  from  the  road  tax  of 
road  district  No.  12,  of  Centre  township,  Hancock  county, 
Indiana,  the  sum  of  twenty-five  ^  dollars,  and  that  said 
defendant  pay  the  costs  of  the  suit."  We  think  the  answers 
aforesaid  may  be  regarded  as  constituting  substantially  a  re- 
turn to  the  writ,  although  they  are  not  such  in  form ;  that 
the  issue  was  properly  before  the  court. 


342  SUPREME  COURT  OF  INDIANA, 


Reeves  v.  Reeves. 


The  appellant  moved  for  a  new  trial,  and  alleged  reasons 
therefor  as  follows : 

1st.  That  the  proceeding  was  not  sustained  by  the  evi- 
dence ; 

2d.     That  the  finding  was  contrary  to  law ; 

3d.     That  the  finding  was  contrary  to  the  evidence. 

The  motion  for  a  new  trial  was  overpuled,  and  the  appeal 
followed.    The  eiTors  assigned  by  the  appellant  are : 

1st.  The  court  erred  in  overruling  the  demurrer  to  the 
afiSdavit  and  motion ; 

2d.  The  court  erred  in  sustaining  the  demurrers  to  the 
second,  third  and  fourth  paragraphs  of  the  answer ; 

3d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  second,  third  and  fourth  paragraphs  of  the  answer 
were  properly  held  insufiicient.  The  court  committed  no 
error  in  overruling  them.  The  cause  of  action,  although 
somewhat  informal,  was  substantially  sufiicient.  The  find- 
ing of  the  court  was  right  upon  the  evidence.  The  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is,  therefore,  ordered  by  the  court, 
upon  the  foregoing  opinion,  that  the  judgment  of  the  court 
below  be,  and  the  same  is  hereby,  in  all  things,  affirmed. 
At  the  costs  of  the  appellant. 


•  •» 


No.  9089. 

Reeves  v.  Reeves. 

HUSBAKD  AND  "WlFE.— Parent  and  Child.— Divaree.^CuBtodif  of  CkM.'^ 
Habeas  Carpus.Svidence.'-lJpon  the  trial  of  an  applicatiou  by  a  di- 
vorced wife  for  a  writ  of  habeas  corptis  against  her  divorced  hoshaod, 
and  her  verified  complaint  for  the  custody  of  their  child,  evidence 
that  the  child  was  Ave  years  old,  weighing  but  a  little  over  itirtj 
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pounds,  and  was  not  a  hearty  boy,  sufficiently  sustains  a  finding  of  the 
trial  judge  in  favor  of  the  mother,  and  a  judgment  that  the  care,  cus- 
tody and  control  of  the  child  be  given  to  her. 
Saue. — ^In  such  case,  the  mother,  unless  an  unfit  person,  ought  to  have 
the  care,  custody,  and  control  of  the  child. 

From  the  Judge  of  the  Huntington  Circuit  Court,  in 
vacation. 

J.  C.  Branyan,  0.  W.  Watkins  and  M.  L.  Spencer,  for 
appellant. 

A.  Moore  and  X.  P.  MiUigan^  for  appellee. 

HowK,  C.  J. — ^This  is  an  appeal  from  the  order  and  judg- 
ment of  the  judge  of  the  Huntington  Circuit  Court,  in  an 
application  for  a  writ  of  habeas  corpus.  On  the  verified 
complaint  of  the  appellee,  the  mother,  against  the  appellant, 
the  father,  of  Glennie  L.  Eeeves,  the  infant  son  of  the  par- 
ties, aged  five  years,  a  writ  of  habeas  corpus  was  issued, 
directed  to  the  appelUant,  and  commanding  him  to  have 
said  Glennie  L.  Reeves  before  the  judge  of  said  court,  at 
the  time  and  place  named  in  said  writ.  Afterward,  the  par- 
ties appeared  before  the  said  judge  in  vacation,  and  the 
appellant  answered  the  appellee's  complaint,  and,  upon  a 
trial  then  had,  a  finding  was  made  by  the  judge  of  said 
court  in  favor  of  the  appellee.  The  appellant's  motion  for 
a  new  trial  having  been  overruled,  and  his  exception  saved 
to  the  ruling,  it  was  ordered,  adjudged  and  decreed  by  the 
judge  of  said  court,  that  the  care,  custody  and  control  of 
the  said  Glennie  L.  Reeves  be  delivered  to  the  appellee. 

From  this  judgment  the  appellant  prosecutes  this  appeal, 
and  has  here  assigned,  as  error,  the  decision  of  the  judge 
below,  in  overruling  his  motion  for  a  new  trial.  The  causes 
assigned  for  such  new  trial,  in  the  motion  therefor,  were,  in 
sabstance,  that  the  finding  and  decision  of  the  judge  of  said 
court  were  contrary  to  law,  and  were  not  sustained  by  sufii- 
cient  evidence.  It  will  be  readily  seen,  therefore,  that  the 
questions  presented  for  the  consideration  of  this  court,  by 
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The  appellant  moved  for  a  new  trial,  and  alleged  reasons 
therefor  as  follows : 

Ist.  That  the  proceeding  was  not  sustained  by  the  evi- 
dence ; 

2d.     That  the  finding  was  contrary  to  law ; 

3d.     That  the  finding  was  contrary  to  the  evidence. 

The  motion  for  a  new  trial  was  ovenniled,  and  the  appeal 
followed.    The  eiTors  assigned  by  the  appellant  are : 

1st.  The  court  erred  in  overruling  tiie  demurrer  to  the 
affidavit  and  motion ; 

2d.  The  court  erred  in  sustaining  the  demurrers  to  the 
second,  third  and  fourth  paragraphs  of  the  answer; 

3d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  second,  third  and  fourth  paragraphs  of  the  answer 
were  properly  held  insufficient.  The  court  committed  no 
error  in  overruling  them.  The  cause  of  action,  although 
somewhat  informal,  was  substantially  sufficient.  The  find- 
ing of  the  court  was  right  upon  the  evidence.  The  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is,  therefore,  ordered  by  the  court, 
upon  the  foregoing  opinion,  that  the  judgment  of  the  court 
below  be,  and  the  same  is  hereby,  in  all  things,  affirmed, 
at  the  costs  of  the  appellant. 


•  •» 


No.  9089. 

Reeves  v.  Reeves. 

Husband  akd  Wipe.— Parent  and  Chiid.'—Divoree.'^Cmtodf  of  CWM.— 
Habeas  Carpus. — Evidence, — Upon  the  trial  of  an  application  by  a  di- 
vorced wife  for  a  writ  of  habeas  corpus  against  her  divoroed  husband, 
and  her  verified  complaint  for  the  custody  of  their  child,  evidence 
that  the  cliild  was  five  years  old,  weighing  but  a  little  over  tfalr^ 
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pounds,  and  was  not  a  hearty  boy,  safficiently  sustains  a  finding  of  the 
trial  judge  in  favor  of  the  mother,  and  a  judgment  that  the  care,  cus- 
tody and  control  of  the  child  be  given  to  her. 
Same. — ^In  such  case,  the  mother,  unless  an  unfit  person,  ought  to  have 
the  care,  custody,  and  control  of  the  child. 

From  the  Judge  of  the  Huntington  Circuit  Court,  in 
vacation. 

J".  C.  Branyan,  C.  W.  Watkins  and  M.  L.  Spencer^  for 
appellant. 

A.  Moore  and  X.  P.  MilUgan^  for  appellee. 

HowK,  C.  J. — ^This  is  an  appeal  from  the  order  and  judg- 
ment of  the  judge  of  the  Huntington  Circuit  Court,  in  an 
application  for  a  writ  of  habeas  corpus.  On  the  verified 
complaint  of  the  appellee,  the  mother,  against  the  appellant, 
the  father,  of  Glennie  L.  Beeves,  the  infant  son  of  the  par- 
ties, aged  five  years,  a  writ  of  habeas  corpus  was  issued, 
directed  to  the  appelllant,  and  commanding  him  to  have 
said  Glennie  L.  Beeves  before  the  judge  of  said  court,  at 
the  time  and  place  named  in  said  writ.  Afterward,  the  par- 
ties appeared  befoi'e  the  said  judge  in  vacation,  and  the 
appellant  answered  the  appellee's  complaint,  and,  upon  a 
trial  then  had,  a  finding  was  made  by  the  judge  of  said 
court  in  favor  of  the  appellee.  The  appellant's  motion  for 
a  new  trial  having  been  overruled,  and  his  exception  saved 
to  the  ruling,  it  was  ordered,  adjudged  and  decreed  by  the 
judge  of  said  court,  that  the  care,  custody  and  control  of 
the  said  Glennie  L.  Beeves  be  delivered  to  the  appellee. 

From  this  judgment  the  appellant  prosecutes  this  appeal, 
and  has  here  assigned,  as  error,  the  decision  of  the  judge 
below,  in  overruling  his  motion  for  a  new  trial.  The  causes 
assigned  for  such  new  trial,  in  the  motion  therefor,  were,  in 
substance,  that  the  finding  and  decision  of  the  judge  of  said 
court  were  contrary  to  law,  and  were  not  sustained  by  suffi- 
cient evidence.  It  will  be  readily  seen,  therefore,  that  the 
questions  presented  for  the  consideration  of  this  court»  by 
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the  record  of  this  cause  and  the  error  assigned  thereon,  are 
wholly  dependent  for  their  proper  decision  upon  the  evidence 
adduced  upon  the  trial  below.  This  evidence  is  in  the  record, 
and  consisted  chiefly  of  the  testimony  of  the  parties  to  the 
suit.  We  deem  it  unnecessary  for  us  to  set  out  the  evidence 
^t  length,  in  this  opinion,  but  we  will  give  a  summary  of 
the  facts  it  tended  to  establish. 

The  appellant^  and  the  appellee  had  been  husband  and 
wife,  and  the  child  in  controversy  was  born  in  lawful  wed- 
lock. About  three  years  prior  to  the  commencement  of  this 
suit,  while  the  parties  were  living  in  Nebraska,  the  appellant 
put  the  appellee  and  the  child  on  the  cars  and  sent  them  to 
her  brother.  They  had  since  lived  separately,  and  for  the 
greater  part  of  the  time  the  appellee  and  the  child  had  lived 
with  her  brother,  in  DeKalb  county,  in  this  State,  who  had 
given  them  a  home.  During  this  time,  the  appellant  made 
no  provision  tor  the  support  of  the  appellee  or  of  the  child ; 
but  by  her  own  labor,  and  with  her  brother's  assistance,  she 
supported  herself  and  the  child.  In  April,  1879,  the  appel- 
lant came  to  Huntington  county,  in  this  State,  and  had  lived 
there  since  with  his  brother-in-law ;  and  in  November,  1879, 
he  had  obtained  a  divorce  from  the  appellee,  in  Nebraska, 
without  any  actual  notice  to  her  of  his  suit  therefor. 

A  short  time  before  the  commencement  of  this  suit,  the 
appellant  went  to  the  appellee's  home,  in  DeKalb  county, 
and  in  her  temporary  absence,  without  her  knowledge  or 
consent,  seized  the  said  child  and  forcibly  and  hurriedly 
carried  him  to  Huntington  county.  The  child  was  five  years 
old,  weighing  but  a  little  over  thirty  pounds,  and  was  not  a 
hearty  boy. 

The  foregoing  are  the  material  facts  of  this  case,  we  think, 
as  shown  by  the  evidence  in  the  record;  and  upon  these 
facts  we  can  not  say  that  the  judge  below  erred,  either  in 
overruling  the  appellant's  motion  for  a  new  trial  or  in  his 
judgment  awarding  the  care,  custody  and  /control  of  the 
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child  to  his  mother,  the  appellee.  It  wa9  the  duty  of  the 
judge,  and  he  was  authorized  by  law,  to  make  such  an  order 
in  the  case  as  would  be  for  the  protection  of  the  infant  boy. 
Father,  mother  and  child  were  all  present  before  the  learned 
judge  who  tried  this  case,  and  he  had  much  better  facilities 
and  opportunities  than  we  can  have  for  determining  which  of 
the  two  parents  ought,  under  the  facts  of  this  case,  to  have 
the  care,  custody  and  control  of  the  child.  In  such  a  con- 
troversy as  this,  it  seems  to  us  that  the  mother,  unless  she 
is  shown  to  be  an  unfit  person  (which  was  not  shown  in  this 
case),  ought  to  have  the  care,  custody  and  control  of  a  deli- 
cate boy  of  the  tender  age  of  five  years.  We  are  of  the 
opinion,  therefore,  that  the  finding  of  the  judge  below,  in 
the  case  at  bar,  was  not  contrary  to  law,  and  was  sustained 
by  sufficient  evidence.  The  motion  for  a  new  trial  was  cor- 
rectly overruled. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 


»•» 


No.  7068. 

Abell  v.  Riddle. 

ExECtmOK.  —  Proceedings  Supplementary.  —  AJIidavUs.  —  Practice.  — 
Where  proceedings  supplementary  to  execution  are  instituted  by  filing 
two  separate  affidavits  stating  causes  tlierefor,  and  each  closing  with 
a  separate  prayer  for  relief,  their  sufficiency  should  be  considered 
separately. 

8AME.~J!?xmp<ion.— In  proceedings  supplementary  to  execution  under 
section  5^  of  the  code,  2  K.  S.  1876,  p.  231,  the  affidavit  must  show 
that  the  property  which  it  is  sought  to  reach,  together  with  the  other 
property  clfiimed  by  the  judgment  debtor  as  exempt  from  execution, 
exceeds  the  amount  exempt  by  law,  and  an  averment  that  the  property 
**lfi  not  exempt  from  execution,''  is  insufficient,  and  is  not  aided  by 
the  averment  that  the  debtor  is  a  single  and  unmarried  man,  for 
whether  single  or  unmarried,  if  a  resident  householder,  he  is  entitled 
to  the  exemption. 


7o    345 

149    414 


346  SUPREME  COURT  OF  INDIANA, 

Abell  V.  Riddle. 

Practice. — Exception.— Demurrer. ^Evidence, —  Verdict. —  Where  an  ex- 
ception has  been  saved  to  a  ruling  on  the  demurrer  to  a  pleading,  it 
can  not  be  aided  by  reference  either  to  the  evidence  or  to  the  verdict 

From  the  Crawford  Circuit  Court. 

B.  P.  Douglassj  S.  M.  Stockalager  and  8.  D.  LuckeU, 
for  appellant. 

N.  R.  Peckinpaugh  and  W.  T.  Zenor^  for  appellee. 

Woods,  J. — Proceedings  supplementary  to  execution. 
The  appellee  instituted  the  proceedings  by  filing  two  affida- 
vits, to  which  the  defendant  Abell,  who  alone  appeals,  filed 
a  general  demurrer,  and  to  each  of  the  affidavits  a  separate 
demurrer,  for  want  of  facts,  and,  having  saved  exceptioDB 
to  the  overruling  thereof,  has  made  the  proper  assignment 
of  error.  The  appellee  claims  that  the  two  affidavits  are  to  be 
treated  as  constituting,  together,  one  application,  but  the 
appellant  insists  that  the  sufficiency  of  each  must  be  deter- 
mined  by  itself. 

The  effort  of  the  appellee  was  to  subject  a  particular  claim 
of  the  appellant,  a  judgment  against  his  co-defendants,  to 
the  payment  of  the  appellee's  judgment,  and  under  the  rule 
announced  in  Banty  v.  BuckleSj  68  Ind.  49,  the  application 
constitutes  a  complaint,  the  sufficiency  of  which  may  be 
tested  by  a  demurrer.  This  is  in  accordance  with  the  re- 
cent decisions,  wherein  it  is  held  that,  in  such  cases,  issues 
of  fact  may  be  formed,  and  a  jury  trial  had,  as  a  matter  of 
right.  McMahan  v.  Works,  72  Ind.  19  ;  The  TciedOy  ete., 
R.  W.  Co.  V.  Howes,  68  Ind.  458. 

In  his  first  affidavit  the  appellee  shows  bis  recovery,  in  % 
suit  in  attachment  against  the  appellant,  before  a  justice  of 
the  peace  of  Crawford  county,  of  a  personal  judgment  and 
an  order  for  the  sale  of  the  attached  goods,  the  issuing  of 
the  order  of  sale  to  the  constable,  a  sale  duly  made,  the  pro- 
ceeds applied,  leaving  a  remainder  due  on  the  judgment,  an 
execution  thereafter  issued,  the  sale  thereon  of  all  goods 
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found  by  the  constable,  lefiving  a  stated  remainder  due 
upon  the  judgment,  a  return,  of  no  property  out  of  which 
to  make  the  balance,  a  transcript  of  the  judgment  dock* 
eted  in  the  office  of  the  clerk  of  the  county,  execution  issued 
by  the  clerk  to  the  sherifif,  and  returned  nuUa  bona ;  that 
said  AbeU  is  a  resident  of  the  county,  and  has,  in  the  circuit 
court  of  the  county,  a  judgment  against  his  co-defendants 
for  a  sum  named,  which  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  the  plaintiff's  demand. 

The  second  affidavit,  except  that  nothing  is  said  of  the 
attachment,  shows  a  judgment  in  favor  of  the  appellee, 
against  the  appellant,  in  all  respects  the  same  as  that  de- 
scribed in  the  first  affidavit,  the  filing  and  docketing  of  a 
transcript  thereof  in  the  clerk's  office,  the  issuing  of  an 
execution  thereon  to  the  sheriff,  a  return  of  nulla  bona^  the 
appellant's  judgment  in  the  circuit  court  against  his  co-de- 
fendants; that  said  judgment  ^'is  not  exempt  from  execu- 
tion ;"  that  said  Abell  unjustly  refuses  to  apply  the  same  to- 
the  satisfaction  of  the  plaintiff's  judgment ;  and  that  the 
said  defendant  is  '<a  single  man  and  unmarried." 

It  is  clear  that  each  of  these  affidavits,  closing  as  they  do 
each  with  a  separate  prayer  for  relief,  should  be  considered 
separately ;  but,  whether  taken  singly  or  together,  they  do 
not  show  a  complete  right  on  the  part  of  the  plaintiff  to  have 
the  appellant's  judgment  subjected  to  the  payment  of  his 
judgment  against  the  appellant.  The  proceedings  are  evi- 
dently brought  under  the  522d  section  of  the  code,  which 
requires  an  affidavit  that  the  amount  of  the  indebtedness  in 
favor  of  the  principal  defendant,  which  it  is  sought  to  reach 
and  apply,  **together  with  other  property  claimed  by  him 
as  exempt  from  execution,  shall  exceed  the  amount  of  prop* 
erty  so  exempt  by  law."  The  allegation,  that  the  appellant's 
judgment  against  his  co-defendants  *4s  not  exempt  from 
execution,"  is  the  statement  of  a  legal  conclusion  only,  and 
is  not  helped  out  by  the  averment  that  the  debtor  is  a  single 
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and  unmarried  man.  Whether  married  or  single,  if  he  was 
a  resident  householder,  he  was  entitled  to  the  exemption. 
Carpenter  v.  Dame,  10  Ind.  125  ;  Gh^aham  v.  Crockett^  18 
Ind.  119. 

The  exception  having  been  saved  to  the  ruling  on  the  de- 
murrer, the  pleading  can  not  be  aided  by  reference  either  to 
the  evidence  or  to  the  verdict.  Johnson  v.  JBreedlove,  72 
Ind.  368. 

The  judgment  is  reversed,  with  costs. 


♦•» 


No.  7239. 
BUSCH  ET  AL.  V.  ThE   COLUMBIA   CiTT  GERMAN   BuiLDIHO, 

Loan  and  Savings  Association  No.  2. 

Promissory  'Sote,  ^Contract. —  JReference  to  Conditions  in  Other  Wri- 
tings, — Pleading. — Complaint, — Copy, — A  complaint  upon  a  promissory 
note  or  other  written  obligation,  ^^payable  according  to  the  conditions'^ 
in  other  written  instruments,  forming  a  part  of  the  contract,  most  set 
out  not  only  a  copy  of  the  note  or  obligation  sued  on,  but  also  copies 
of  the  instruments  referred  to. 

From  the  Whitley  Circuit  Court. 

W.  Olds,  for  appellants. 

C.  B.  Tulley  and  J.  Krider,  for  appellee. 

NiBLACK,  J. — This  was  a  suit  by  the  Columbia  City  Ger- 
man Building,  Loan  and  Savings  Association  No.  2  against 
Frederick  Busch,  Joseph  Kichler  and  Philip  Anthes,  upon 
a  note  or  written  obligation,  as  follows : 

*'For  value  received,  —  promise  to  pay  to  the  Columbia 
City  German  Building,  Loan  and  Savings  Association  No. 
2,  of  Columbia  City,  Indiana,  the  sum  of  two  hundred  dol- 
lars, with  interest  at  six  (6)  per  cent,  per  annum,  payable 
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monthly,  without  any  relief  from  valuation  or  appraisement 
laws.  This  note  is  payable  according  to  the  conditions  in 
the  mortgage  securing  the  same,  and  the  constitution,  by- 
laws and  resrulations  of  said  association. 

<'This  obligation  is  given  for  money  loaned  ttnder  the 
constitution,  by-laws  and  regulations  of  said  association ; 
and  in  case  the  said  monthly  interest,  or  any  dues,  fines-  or 
assessments,  or  any  part  thereof,  shall  remain  unpaid  for 
six  months  aft^r  the  same  become  due,  then  and  in  such 
case  this  obligation  shall  thereupon  immediately  become  due 
and  collectible ;  but  in  case  said  interest  and  said  dues,  fines 
or  assessments  shall  all  have  been  paid  as  aforesaid,  then 
the  principal  of  this  obligation  shall  become  due  on  the  13th 
day  of  April,  in  the  year  1881,  or  when  the  value  of  the 
assets  of  said  association  shall  be  sufficient  to  divide  to  each 
share  of  said  stock  the  sum  of  two  hundred  dolla,rs  or  its 
equivalent,  and  the  said  principal  shall  then  be  paid  by  ap* 
plying  a  sufficient  amount  of  the  stock  owned  by  the  under^ 
signed  to  the  payment  of  said  principal,  and  thereupon  the 
undersigned  shall  cease  to  have  any  interest  in  the  stock  so 
applied,  and  the  same  shall  be  cancelled.  Said  obligator  to 
keep  the  building  on  said  premises  insured  in  a  good  insur* 
ance  company,  in  such  sum  as  the  directors  may  require^ 
and  the  loss,  if  any,  under  such  policy,  to  be  made  payable  > 
to  said  association,  as  collateral  security  hereto.  And  the 
mortgagors  expressly  agree  to  pay  the  sum  of  money  above 
secured,  without  any  relief  from  valuation  or  appraisement 
laws,  and  to  pay  the  sum  of  ten  per  cent,  on  the  above 
stated  amount  for  attorney's  fees  and  expenses  in  collecting 
said  money,  or  any  part  thereof,  if  not  paid  at  maturity 
or  on  demand.  This  obligation  is  given  upon  the  further 
condition,  that,  if  at  any  time  the  directors  shall  deem  the 
security  unsafe  or  insufficient,  they  may  require  additional 
security,  and,  if  not  given  within  the  time  granted,  the  whole 
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amount  of  said  principal  and  interest  shall  become  due  and* 
collectible.     This  note  is  not  transferable. 

[Signed]         •'Frederick  Busgh, 

••Joseph  Kichleb, 
••Ph.  Anthes." 

The  complaint  averred  that  this  obligation  was  executed 
on  the  11th  day  of  August,  1873,  and,  after  setting  out  the 
substance  of  the  obligation,  concluded  as  follows :  ••And 
the  plaintiff  avers  that  said  defendants  did  not  pay  the  in- 
terest due  on  said  note  for  more  than  six  months  last  past; 
that  there  is  due  as  such  interest  on  the  same  the  sum  of 
nine  dollars,  and  that  said  defendants  did  not  pay  the  dues, 
fines  and  assessments  on  the  same  according  to  the  tenor  of 
said  obligation,  or  according  to  the  conditions  of  the  consti- 
tution, by-laws  and  regulations  of  said  corporation,  the  plain- 
tiff herein  ;  that  there  is  due  and  unpaid  on  said  note  in  dues, 
fines  and  assessments  the  sum  of  twenty  dollars  ;  that  this 
suit  is  brought  to  collect  said  note  and  money  thereon  due, 
and  that  a  reasonable  fee  for  the  same  would  be  twenty  dol- 
lars, which  is  due  and  unpaid  in  whole  or  in  part,  a  copy  of 
which  note  or  writing  obligatory  is  iSled  herewith,  marked 
exhibit  'A,'  and  made  a  part  hereof ;  that  there  is  due  and 
unpaid  plaintiff  on  the  same,  in  principal,  the  sum  of  two 
hundred  dollars,  and  the  sum  of  nine  dollars  interest,  and 
the  sum  of  twenty  dollars  fines,  dues  and  assessments,  and 
the  sum  of  twenty  dollars  attorney's  fees ;  in  all  the  sum 
of  two  hundred  and  fifty  dollars,"  for  which  judgment  was 
demanded.     • 

Copies  of  the  constitution,  by-laws  and  regulations  of  the 
association  were  not  filed  with  the  complaint.  Neither  was 
any  mortgage,  or  copy  of  a  mortgage,  filed  with  it ;  nor  were 
any  of  those  documents  copied  into  the  complaint,  or  other- 
wise referred  to  by  it,  except  as  above  set  forth. 

A  demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
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was  overruled.  Issue  being  joined  there  was  a  verdict  and 
judgment  for  the  plaintiff. 

The  first  question  presented  to  us  is  that  of  the  sufficiency 
of  the  complaint. 

It  is  insisted  that,  as  the  note  was,  by  its  terms,  made 
payable  according  to  the  conditions  of  the  mortgage  given 
to  secure  it,  and  of  the  constitution,  by-laws  and  regulations 
of  the  association,  the  conditions  of  the  naortgage,  as  well 
as  of  the  constitution,  by-laws  and  regulations  thus  referred 
to,  became  a  part  of  the  note,  and  copies  of  them  ought  also 
to  have  been  filed  ;  that  the  copy  of  the  note  or  obligation 
was,  on  its  face,  defective,  for  not  being  accompanied  by 
auch  copies,  and  that,  for  this  reason,  the  complaint  was 
bad  Upon  demurrer. 

We  think  the  objection  to  the  complaint  is  well  taken, 
and  that  tlie  demurrer  to  it  ought  to  have  been  sustained. 

The  conditions  of  the  mortgage,  as  well  as  of  the  consti- 
tution, by-laws  and  regulations  of  the  association,  were 
referred  to  by  the  written  obligation  in  such  a  way  as  to 
constitute  them  stipulations,  which  the  appellants  were  re- 
quired to  perform,  and,  hence,  to  make  them  parts  of  the 
obligation  in  all  essential  respects.  Those  conditions,  having 
thus  become  parts  of  the  obligation,  it  was  as  necessary 
that  they  should  be  brought  into,  and  made  a  part  of,  the 
complaint,  as  that  any  other  portions  of  the  obligation 
should  be.  Without  those  conditions  the  court  was  unable 
to  give  either  a  full  or  an  intelligent  construction  to  the  real 
contract  between  the  parties.  The  alleged  copy  of  the  obli- 
gation filed  with  the  complaint,  unaccompanied,  as  it  was, 
by  those  conditions,  was  palpably  an  incomplete  copy  of  the 
entire  instiiiment,  and  this  was  apparent  from  the  face  of 
the  paper  so  purporting  to  be  filed  as  a  copy.  In  legal  con- 
templation, therefore,  it  can  not  be  said  that  a  copy  of  the 
obligation  entered  into  by  the  appellants  was  filed  with  the 
complaint.    For  this  reason,  the  complaint  must  be  held  to 
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have  been  radically  defective.  The  conclusion  ve  hare 
reached  is  fully  sustained  by  the  case  of  Titlow  v.  Hulh 
bard,  €3  Ind.  6,  and  for  want  of  a  sufficient  complaint,  the 
judgment  will  have  to  be  reversed. 

The  judgment  is   reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 
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No.  7809. 
OVEB  ET  AL.  V.  SHANNON. 

Practice. — Pleading. — Beal  Estate^  Action  to  Recover. — Antwer.^Ik- 
murrer, — A  defendant  in  an  action  for  the  recovery  of  real  estate  may 
give  in  evidence  all  defences  under  the  general  denial;  but  he  may  ako 
plead  specially,  and  when  he  does,  and  his  answers  are  bad,  it  is  enror 
to  overrule  a  demurrer  to  them. 

Same. — Ruling  on  Demurrer, — Answer. —  Cases  Disapproved, — ^A  defend- 
ant is  not  harmed  by  a  ruling  sustaining  a  demurrer  to  a  paragraph  of 
answer,although  good,  if  he  has  another  paragraph  under  which  the  same 
matters  are  admissible  in  evidence ;  but  it  is  otherwise  where  a  phin- 
tiff's  demurrer  to  a  bad  answer  is  oveiTuled.  Jordan  v.  D^Heur,  71  Ind. 
199;  Thomas  v.  Hamilton,  71  Ind.  277;  Webster  v.  Behinger^  70  Ind.  9; 
DeArmond  v.  Stoneman,  63  Ind.  386;  and  Mc&e^  v.  Rabbins^  58  Ind.  463, 
intimating  or  sanctioning  a  different  doctrine,  disapproved. 

Real  Estate,  Action  to  RECOVER.~PZea<ifnflr.— .^fwtoar.— ^awwplwa.- 
Title  to  Property. — In  an  action  to  recover  possession  of  real  estate,  in 
answer  of  the  defendant,  alleging  that  he  had  claimed  the  property  as 
exempt  from  sale  on  execution,  and  that  the  sheriff  had  wrongfuUy  re- 
fused to  allow  his  claim,  but  falling  to  allege  that  he  had  any  title  to  sucb 
real  estate,  or  any  facts  from  which  such  an  inference  could  be  drawn, 
is  insufficient  on  demurrer. 

Sk^e..— Pleading.— Property  Exempt  From  Sale  on  Execution.—ln  such  ac^ 
tion,  a  paragraph  of  answer  setting  up  that  the  property  was  exempt 
from  execution,  and  wrongfully  sold  by  the  sheriff  to  the  plaintiff,  bat 
failing  to  show  tiiat  the  defendant  took  the  steps  required  by  law  to  se- 
cure the  exemption  of  the  property,  is  insufficient;  and  the  allegation, 
that  "the  defendant  filed  with  the  sheriff  a  schedule  of  his  property," 
is  not  sufficient  to  show  the  filing  of  such  a  schedule  as  the  law  requires. 
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From  the  Hamilton  Circuit  Coart. 

T.  J.  Kane  and  T.  P.  Davts^  for  appellants. 

EixiOTT,  J. — The  complaint  of  the  appellants ,  who  were 
the  plaintiffs  below,  was  for  the  recovery  of  the  possession 
of  real  estate.  The  appellee  answered  in  three  paragraphs, 
to  the  second  and  third  of  which  the  appellants  unsuccess- 
fully demurred.  Error  is  alleged  upon  the  overruling  of 
these  demurrers. 

It  is  true  that  the  defendant  in  an  action  for  the  recovery 
of  real  estate  may  give  in  evidence  all  defences  under  the 
general  denial,  but  it  is  also  true  that  he  may  plead  specially 
should  he  elect  to  do  so.  Where  be  does  plead  specially, 
and  his  answers  are  bad,  it  is  error  to  overrule  a  demurrer 
to  them.  In  Vanduyn  v.  Hepner^  45  Ind.  589,  Worden, 
0.  J.,  Aaid :  ^'The  statute,  it  ib  true,  provides  that  in  actions 
to  recover  possession  of  real  estate,  every  defence,  whether 
legal  or  equitable,  may  be  given  in  evidence  under  the  gen* 
eral  denial.  2  G.  &  H.  283,  sec.  596.  But  it  by  no  means 
follows  that  a  defendant  may  not  plead  his  defence  specially. 
We  think  he  may  do  so." 

A  defendant  is  not  harmed  by  a  ruling  sustaining  a  de- 
murrer to  a  paragraph  of  his  answer,  although  it  is  good, 
if  he  has  another  paragraph  under  which  the  same  mattefs 
are  admissible  in  evidence.  The  reason  is  obvious.  The 
paragraph  remaining  in  his  answer  enables  him  to  secure  the 
full  benefit  of  all  his  evidence.  His  rights  are  in  no  wise 
abridged.  It  is  otherwise  where  a  plaintiff's  demurrer  to  a 
bad  answer  is  overruled.  In  such  a  case  the  plaintiff  is 
necessarily  injured,  because  that  is  adjudged  a  bar,  which  in 
law  constitutes  no  defence  whatever.  The  effect  of  a  ruling 
upholding  a  bad  answer  is  to  adjudge,  that,  if  the  defence 
pleaded  is  proved,  the  defendant  is  entitled  to  a  verdict. 
The  plaintiff  can  not  rightfully  be  driven  to  deny  matters 
which  constitute  no  bar  to  his  action,  and  his  confession 
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would  not  entitle  the  defendant  to  a  judgment.     Nor  can 
the  plaintiff  avoid  such  an  answer  by  a  reply,  for  in  le<^l 
contemplation  there  is  nothing  to  avoid.    ^The  only  course 
which  a  plaintiff  can  pursue  is  to  demur  to  the  bad  answer, 
and  take  the  judgment  of  the  court  upon  it.     The  question 
we  are  examining  was  presented  in  Abdil  v.  Abdil,  33  Ind. 
460,  precisely  as  it  is  here.      In  that  case  Worden,  J.,  in 
delivering  the  opinion  of  the  court,  said:    *'In  an  action  to 
recover  real  estate,  all  matters  of  defence  can  be  given  in 
evidence  under  the  general  denial ;  and  in  such  case,  if  good 
special  answers  are  held  bad,  the  error  may  be  harmless, 
because  the  defendant  can  offer  the  matter  pleaded,  under 
the  general  denial,  and  avail  himself  of  any  question  of 
law  arising  thereon  by  instructions,  or  otherwise.    But  where 
bad  special  answers  are  held  good,  it  is  not  perceived  that 
the  plaintiff  is  in  any  way  benefited  by  the  general  denial 
being  in.     He  has  no  mode  of  availing  himself  of  the  objec- 
tions to  the  answer  but  by  demurrer,  and  that  being  over- 
ruled, if  the  answer  is  true  in  point  of  fact,  his  case  is  at 
an  end."     The  rule  declared  in  the  case  from  which  we  have 
quoted  is  the  correct  one.     Expressions  indicating  or  sanc- 
tioning a  different  doctrine  found  in  the  cases  of  Jbrdan  v. 
D'Heur,  71  Ind.  199,   Thomas  v.  Hamilton,  71  Ind.  277, 
Webster  v.  BebingeVy  70  Ind.  9,  DeArmond  v.  Stoneman^ 
63  Ind.  386,  and  McGee  v;  Bobbins,  58  Ind.  463,  are  dis- 
approved.     The  case  of  Beagan  v.  Hadley,  57  Ind.  509,  is 
not  directly  in  point  upon  the  question  here  under  examina- 
tion, but  if  it  were  fully  in  point  it  would  not  avail  appellee, 
for,  in  so  far  as  it  lends  him  any  support,  it  is  in  conflict 
vnth  the  later  case  of  Johnson  v.  Breedlove,  72  Ind.  368. 

The  second  paragraph  of  appellee's  answer  is  plainly  in- 
sufficient. It  alleges  that  he  had  claimed  certain  property 
as  exempt  fpom  *  execution,  and  that  the  sheriff  refused  to 
allow  his  claim,  but  it  does  not  show,  directly  or  indirectly, 
that  the  appellants'  title  is  founded  on  a  sheriff's  sale.  Per 
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anything  that  appears  in  the  answer,  the  appellant's  title  may 
have  been  derived  by  deed  from  persons  with  whom  the  ap- 
pellee was  in  no  way  connected,  either  by  privity  of  estate 
or  privity  of  contract.  The  answer  does  not  allege  that  the 
appellee  had  any  title  to  said  lot,  nor  are  any  facts  stated 
from  which  any  such  inference  can  be  drawn,  although  the 
utmost  liberality  of  construction  should  be  adopted.  An 
execution  defendant  can  not  claim  to  exempt  property  in 
which  he  has  no  title,  and  it  does  not  appear  that  the  ap- 
pellee ever  had  any  title  to  the  real  estate  described  in  the 
complaint.  The  answer  confesses,  but  does  not  avoid,  the 
averment  of  the  complaint,  that  appellants  are  "the  owners 
in  fee  of  the  real  estate  described." 

The  third  paragraph  of  the  answer  alleges  that  appellants 
obtained  judgment  against  appellee  and  two  others  ;  that  ex- 
ecution was  issued  and  levied  on  the  real  estate  described  in 
the  complaint;  that  the  appellee  filed  with  the  sheriif  a 
schedule  of  his  property,  amounting  to  $95.65,  **and,'*  to 
quote  from  the  answer,  **at  the  same  time  demanded  that 
the  remainder  of  the  $300  allowed  him  by  law,  the  appellee 
being  then  a  citizen  and  householder  of  the  county,  be  set 
off  to  him  in  said  real  estate,  to  wit,  $204.25  ;  that  the  sher- 
iff refused  to  set  off  to  him  the  amount  allowed  by  law,  but 
did  sell  said  property  to  the  appellants." 

This  paragraph  is  insuificient  for  the  reason,  among  oth- 
ers, that  it  does  not  show  that  the  appellee  took  the  steps 
required  by  kw  to  secure  the  exemption  of  the  property  in 
controversy.  The  allegation  is  that  '*the  defendant  filed 
with  the  sheriff  a  schedule  of  his  property."  This  is  far 
from  showing  the  filing  of  such  a  schedule  as  the  law  re- 
quires. It  does  not  appear  that  it  contained  all  of  the  ap- 
pellee's property  ;  it  does  not  appear  that  it  was  verified ; 
nor  does  it  appear  that  it  * 'contained  a  full  account  of  all 
property  held  at  the  time  the  writ  was  issued."  For  aught 
that  appears,  the  appellee  may  have  been  the  owner  of  other 


356  SUPREME  COURT  OF  INDIANA, 


JmiS^Ht^^tm^m 


Btnmons  v.  Hawn. 


property  when  the  execution  was  issued,  and,  indeed,  of 
other  property  exceeding  in  value  three  hundred  dollars  when 
the  writ  was  levied.  The  presumption  is  that  the  officer  did 
his  duty,  and  this  presumption  is  not  overcome  by  the  al* 
legation  that  appellee  filed  a  schedule.  It  is  incumbent  upon 
the  appellee  to  show  the  filing  of  such  a  schedule  as  the  law 
requires,  or  the  presumption  that  the  sheriff  did  his  dvtj 
must  prevail.  Our  statute  is  clear  and  explicit  upon  this 
subject.  It  provides  that,  ^< until  such  inventory  and  affidi^ 
vit  shall  be  furnished  to  such  officer,  he  shall  not  set  ap^it 
any  property  to  the  execution  defendant  as  exempt  from  ex* 
ecution.'*  2  B.  S.  1876,  p.  352 ;  Acts  1861,  p.  119. 
Judgment  reversed. 
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Chattel  Mortoaoe.—- i^aseeution.—  Sale  of  Property, ^Where  mortgaged 
fl^oods  and  chattels  have  been  levied  upon  by  an  officer,  under  an 
cutlon  against  the  mortgagor,  such  officer  wlU  be  entitled,  as 
the  mortgagee,  to  the  possession  of  such  property  for  the  pnrpoae  of 
selling  the  same  subject  to  the  mortgage. 

Same. — Purchase  by  Mortgagee  at  Sale  Under  Mortgage. — TUle  of  iVrcAoaar. 
^-Levy  and  Sale.— When^  by  the  agreement  of  the  mortgagor  and  noct- 
gagee,  and  in  accordance  with  the  stipulations  of  the  mortgagv,  tte 
personal  property  therein  described  Is  sold  at  public  auction  to  pay 
the  mortgage  debt,  and  the  mortgagee,  bona  fide^  becomes  the  pur- 
chaser thereof,  he  takes  an  absolute  title  thereto,  freed  from  the  Ilea  of 
the  mortgage;  and  the  bare  fact  that,  after  his  purchase,  he  left 
property  with  the  mortgagor,  to  be  cared  for  by  him,  would  soil 
ject  them  to  levy  and  sale  as  the  property  of  the  mortgagor. 

From  the  Hendricks  Circuit  Court. 

C.  C.  Nave,  for  appellant. 
L.  M.  CfamfAeUf  for  appellee. 
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HowKy  C.  J. — In  this  action  the  appellee  sued  the  appel* 
lant  to  recover  the  possession  of  five  mules,  the  description 
and  value  of  each  of  which  were  stated  in  the  complaint. 
The  appellee  alleged  that  he  was  the  owner  and  entitled  to 
the  possession  of  the  five  mules,  which  the  appellant,  on  the 
4th  day  of  December,  1878,  unlawfully  and  wrongfully  took 
mto  his  possession  and  converted  to  his  own  use,  and  still 
retained  and  held  possession  of,  to  appellee's  damage  in  the 
sum  of  one  thousand  dollars.  The  suit  was  commenced  om 
December  5th,  1878,  and  afterward,  on  December  17th, 
1878,  the  appellee  filed  the  affidavit  required  by  law,  and 
•  thereon  obtained  an  order  for  the  delivery  of  the  possession 
of  the  mules  to  him.  The  cause  having  been  put  at  issue 
and  tried  by  a  jury,  a  verdict  was  returned  finding  the  mules 
to  be  of  the  value  of  $275,  and  the  property  of  the  appellee, 
and  finding  for  the  appellee  and  assessing  his  damages  at 
)5.50.  The  appellant's  motion  for  a  new  trial  having  been 
overruled,  and  his  exertion  saved  to  this  decision,  the  eourt 
rendered  judgment  on  the  verdict. 

The  appellant  has  here  assigned  as  errors  the  following 
decisions  of  the  circuit  court : 

1.   In  overruling  his  motion  for  a  new  trial ; 

S.  In  overruling  his  motion  to  quash  the  affidavit  in  re- 
plevin. 

We  find  it  necessary  to  a  proper  understanding  of  the 
qneetions  presented  for  our  decision,  that  we  should  first 
^ve  a  statement  of  the  facts  of  this  case,  as  shown  by  the 
record :  On  the  18th  day  of  May,  1877,  one  Edmund  Ma- 
honey,  of  Hendricks  county,  executed  a  chattel  mortgage  to 
the  appellee,  Hawn,  on  the  mules  in  controversy  in  this 
action,  and  divers  other  articles  of  personal  property,  to 
secure  the  payment  of  certain  notes,  described  in  said  mort- 
gage executed  by  si^id  Mahoney  to  the  appellee.  It  was 
stipulated  in  said  mortgage,  among  other  things,  that  if 
MahoiMy  made  default  in  the  mortgage  debt,  when  it  became 


358  SUPREME  COURT  OF  INDIANA, 

Emmons  «.  Hawn. 

due,  it  should  theu  be  lawful  for  the  appellee,  the  mort- 
gagee, to  take  immediate  possession  of  the  mortgaged  prop- 
erty, and  sell  and  dispose  of  the  whole  or  so  much  thereof 
as  might  be  necessary  to  pay  such  debt,  interest,  costs  and 
expenses,  and  existing  liens  thereon,  at  public  auction.  On 
the  1st  day  of  November,  1877,  the  mortgage  debt  became 
due,  and  Mahoney  failed  to  pay  any  part  of  it,  and  it  was 
then  agreed  between  him  and  the  appellee  that  the  property 
should  be  advertised  and  publicly  sold,  according  to  the  con- 
ditions of  the  mortgage.  The  appellee  accordingly  caused 
written  notices  to  be  posted  in  public  places  that  he  woald 
sell  the  said  property  on  the  1st  day  of  December,  1877 ;  • 
and  on  that  day  he  attended  said  sale,  and,  being  the  highest 
and  best  bidder,  he  became  the  purchaser  of  all  the  said 
property.  After  his  said  purchase,  the  appeUee  left  the 
said  mules  with  said  Mahoney' to  feed  and  take  care  of. 

In  November,  1878,  and  until  the  commencement  of  this 
suit,  the  appellant,  Emmons,  was  the  sheriff  of  Hendricks 
county.  On  the  7th  day  of  November,  1878,  there  came  to 
the  hands  of  the  appellant,  as  such  sheriff,  an  execution  of 
that  date,  issued  out  of  the  court  below  on  a  judgment 
therein  rendered,  on  the  10th  day  of  June,  1876,  in  favor 
of  Christian*  C.  and  Christian  A.  Nave^  and  against  the  said 
Edmund  Mahoney,  for  the  sura  of  $193  and  the  costs  of  suit- 
When  the  appellant  demanded  property  of  said  Mahoney, 
under  said  execution,  he  was  informed  by  said  Mahoney 
that  he,  Mahoney,  did  not  own  any  property.  The  moles 
in  controversy  in  this  suit  were  then  on  the  farm  on  which 
Mahoney  lived,  but  the  latter  told  the  appellant  that  these 
mules  were  the  property  of  the  appellee,  Hawn.  Afterward^ 
on  the  4th  day  of  December,  1878,  by  the  direction  ofcthe 
execution  plaintiffs,  the  appellant,  as  such  sheriff,  levied 
said  execution  upon  the  said  mules  as  the  property  of  said 
Mahoney,  and  kept  them  until  a  writ  was  issued  in  this  suit 
therefor,  when  he  delivered  them  to  the  appellee,  Hawn. 
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The  abovfe  recited  facts  were  fully  established  by  the^evi- 
denee  in  the  record,  without  any  conflict  or  contradiction 
therein.  It  is  very  clear  therefrom  that  the  verdict  of  the 
jury  in  this  case  was  sustained  by  sufficient  evidence,  and 
that  it  was  not  contrary  to  law.  The  instructions  asked  for 
by  the  appellant's  learned  counsel,  in  the  trial  court,  and 
their  argument  in  this  court,  show  very  clearly,  to  our 
minds,  that  their  theory  of  the  case  made  by  the  evidence 
was  radically  erroneous.  In  both  tsourts  it  is  apparent  that 
the  appellant's  counsel  have  assumed  that  the  appellee 
claimed  to  be  the  owner,  and  entitled  to  the  possession,  of 
the  property  in  controversy,  solely  as  the  mortgagee  thereof 
under  his  chattel  mortgage.  If  counsel  were  right  in  this 
assumption,  there  would  be  no  room  for  doubt  but  that  the 
verdict  of  the  jury  was  contrary  to  law.  For,  in  section 
436  of  the  code  of  1852,  and  re-enacted  in  section  510  of 
the  civil  code  of  1881,  it  was  provided,  in  substance,  that 
goods  and-  chattels,  mortgaged  as  security  for  any  debt  or 
contract,  might  be  levied  upon  and  sold  on  execution  against 
the  mortgagor,  subject  to  such  mortgage,  and  that  the  pur- 
chaser should  be  entitled  to  the  possession,  upon  complying 
with  the  conditions  of  the  mortgage.  In  construing  this 
section  of  the  code,  this  court  has  often  decided  that  where 
mortgaged  goods  and  chattels  have  been  levied  upon  by  an 
officer,  under  &n  execution  against  the  mortgagor,  such  officer 
will  be  entitled,  as  against  the  mortgagee,  to  the  possession 
of  such  goods  and  chattels,  for  the  purpose  of  selling  the 
same  subject  to  the  mortgage.  Coe  v.  McBrown^  22  Ind. 
252 ;  Landers  v.  George^  49  Ind.  309 ;  Olds  v.  Andrews, 
66  Ind.  147 ;  Sparks  v.  Compton,  70  Ind.  393 ;  Herman 
Chattel  Mortgages,  sees.  191,  192. 

But  the  facts  of  this  case,  as  shown  by  the  evidence,  do 
not  sustain  the  appellant's  theory  of  the  case.  These  facts' 
show  that  the  appellee  was,  and  had  been  for  nearly  a  year 
before  the  commencement  of  this  suit,  the  absolute  owner 
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of  the  property  in  controversy,  and  that  as  such  owner,  and 
not  as  mortgagee,  he  demanded,  sued  for,  and  recovered  the 
possession  of  such  property.  When,  by  the  agreement  of 
the  mortgagor  and  mortgagee,  and  in  accordance  with  the 
stipulations  of  the  mortgage,  the  personal  property  described 
in  the  mortgage  was  sold  at  public  auction  to  pay  the  mort- 
gage debt,  we  are  of  the  opinion  that  the  purchaser  of  the 
property  took  an  absolute  title  thereto,  freed  and  discharged 
from  the  lien  of  the  mortgage  thereon.  There  is  no  evidence 
in  the  record,  which  tends  even  to  impeach  the  publicity, 
fairness  or  bona  fide  character  of  the  appellee's  purchase  of 
the  property ;  and  the  bare  fact  that,  after  his  purchase,  he 
arranged  with  Mahoney  to  feed  and  take  care  of  the  mules 
in  controversy,  and  left  them  in  his  custody  for  that  pur- 
pose, would  not  subject  them  to  levy  and  sale  as  the  prop- 
erty of  Mahoney. 

Our  conclusion  is,  that  the  trial  court  committed  no  error 
in  overruling  the  appellant's  motion  for  a  new  trial. 

Upcm  the  second  error  assigned,  namely,  the  overruling 
of  the  motion  to  quash  the  affidavit  in  replevin,  all  that  is 
aaid  by  the  appellant's  counsel,  in  his  elaborate  brief  of  this 
eause,  is  this :  *'The  affidavit  in  replevin,  filed  in  said  cause, 
ii  clearly  bad."  Wherein  the  affidavit  is  bad,  the  learned 
eounsel  has  failed  to  inform  us,  and  we  confess  our  inability 
to  find  any  defect  therein,  if  any  exists.  It  seems  to  us  to 
be  in  strict  compliance  with  the  requirements  of  the  code. 
The  motion  to  quash  the  affidavit  was  correctly  overruled. 
We  find  no  error  in  the  record. 
,     The  judgment  is  affirmed,  at  the  appellant's  costs. 
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No.  7783. 

FiBST  National  Bank  of  Crawpordsvillb  v.  Union         IFS!' 
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Township  Teustee.— ilut^orfty  to  Borrow  Money.— School  Corporation. 
—While  a  township  trustee  has  no  authority  to  borrow  money  for  the 
use  of  the  school  corporation,  yet,  for  money  borrowed  and  actually 
Dsed  for  the  benefit  of  the  township,  in  a  legitimate  way,  the  township 
maybe  liable. 

SAMK.—LiabUUy  of  Township. —Complaint.-^ A  paragraph  of  complaint, 
in  an  action  against  a  school  township  for  money  borrowed  by  the 
township  trustee,  which  shows  that  the  money  was  used  for  the  pur- 
pose of  paying  corporate  indebtedness,  is  sufficient,  the  liability  aris- 
ing not  from  the  act  of  the  trustee  in  borrowing  the  money  and  givitig 
a  note,  but  from  the  obtaining  of  the  money  and  its  application  to  the 
township's  lawful  uses. 

From  the  Montgomery  Circuit  Court. 

J.  R.  Coffroth  and  T.  A.  Stuart^  for  appellant. 
W.  P.  Britton,  M.  W.  Bruner  and  E.  C.  Snyder^  for 
appellee. 

Woods,  J. — Complaint  in  six  paragraphs,  of  which  the 
first  and  second  were  dismissed,  and  a  demurrer  sustained  to 
each  of  the  others ;  the  court  gave  judgment  for  the  appel- 
lee, the  appellant  excepting  and  refusing  to  amend.  These 
paragraphs  are,  in  substance,  as  follows : 

Third.  *'The  said  plaintiff  further  complains  of  said  de- 
fendant and  says,  that  at  the  time  hereinafter  mentioned,  and 
for  a  long  time  previous  thereto,  the  said  defendant  was  and 
still  is  a  corporation  for  school  purposes,  duly  organized  pur- 
suant to  the  laws  of  the  State  of  Indiana,  in  such  case  made 
and  provided ;  and  that  John  R.  Robinson  was  the  trustee  of 
said  corporation,  duly  elected,  commissioned  and  qualified  as 
such.  That  said  defendant  is  indebted  to  the  plaintiff  in  the 
sumof  twenty-seven  thousand  dollars  for  moneys  loaned  ;  that 
the  same  is  due  and  remains  unpaid,*' — ^bill  of  particulars,  etc. 

The  fourth  pam^raph  alleges,  inter  alia^  that  the  school 
township  was  largely  indebted  to  different  persons,  for  ''build- 
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ing  and  repairing  of  school  houses  in  said  township,  and  for 
fuel,  furniture,  school  apparatus,  etc.,  and  being  so  indebted, 
and  having  no  money  with,  which  to  pay  the  same,  did  (in 
anticipation  of  the  taxes  for  special  school  purposes,  etc., 
then  levied  upon  the  taxable  property  in  said  township  and 
thereafter  to  be  collected  therefrom,  and  for  th«  purpose  of 
paying  such  indebtedness),  borrow  from  the  plaintiff  the 
sum  of  $27,000." 

The  Jifth  paragraph  is  like  the  fourth  ^  with  the  additional 
allegation,  that,  upon  a  settlement  between  the  parties,  there 
was  found  to  be  due  the  sum  of  $6,000,  and  for  such  sum 
the  appellee  gave  the  appellant  its  promissory  note,  payable 
six  months  after  date,  with  ten  per  cent,  interest  and  attor- 
ney's fees. 

The  sixth  paragraph  is  like  the  fifth,  with  the  additional 
averment,  that  the  moneys  so  borrowed  by  the  appellee  for 
the  purpose  of  paying  the  corporate  indebtedness,  the  appellee 
**did  apply  the  same  in  the  payment  of  such  indebtedness.'^ 

Copy  of  note  : 
«'$6,000.00.  Crawfordsville,  Ind.,  June  27,  1876. 

**One  hundred  and  eighty  days  after  date,  for  value  re- 
ceived, we  jointly  and  severally  promise  to  pay  to  the  order 
of  B.  Wasson,  Cashier,  at  the  First  National  Bank,  of  Craw- 
fordsville, Ind.,  six  thousand  dollars,  with  ten  per  cent,  in- 
terest after  maturity  and  attorney's  fees,  if  this  not«  should 
be  collected  by  attorney,  without  relief  from  valuation  or 
appraisement  laws.  The  drawers  and  endorsers  severally 
waive,"  etc.     * 'Union  Township,  Montgomery  County. 

''John  R.  Robinson,  Trustee." 

The  principal  question  here  involved  has  been  recently 
decided  bv  this  court,  in  the  case  of  Wallis  v.  Johnson 
School  Township^  post^  p.  368,  wherein,  after  a  full  and 
careful  consideration  of  the  authorities,  including  those  cited 
in  this  case,  and  of  the  provisions  of  the  statute  relating  to 
the  subject,  it  was  held  that  the  trustee  of  a  school  town- 
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ship  has  no  power  to  borrow  money ;  but  at  the  same  tima 
the  rule  was  recognized,  as  declared  in  Bicknell  v.  Widner 
School  Township^  73Iud.  501,  that  for  money  borrowed  and 
actually  used  for  the  benefit  of  the  township,  in  a  legiti- 
mate way ,  the  township  may  be  held  liable.  It  follows  that, 
in  sustaining  the  demurrers  to  the  third,  fourth  and  fifth 
paragraphs  of  the  complaint,  the  court  did  right,  but  erred 
in  sustaining  the  demurrer  to  the  sixth  paragraph,  which  is 
good,  not  because  of  the  note  therein  set  forth,  but  because 
it  shows  that  the  moneys  so  borrowed,  for  the  purpose  of 
paying  the  corporate  uidebtedness,  the  appellee  did  .apply 
in  the  payment  thereof.  The  liability  to  repay  these 
moneys  arises  not  from  the  act  of  the  trustee  in  borrowing 
and  giving  a  note  for  them,  but  from  the  obtaining  and 
application  of  them  to  the  appellee's  lawful  uses. 

The  judgment  is  reversed,  with  costs,  and  with  instruc- 
tions to  overrule  the  demurrer  to  the  sixth  paragraph  of  the 
complaint.  « 


No.  8068. 
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Partition.— iZeaZ  JEstate.— Pleading, —Complaint  by  Widow. — In  a  peti- 
tion by  a  widow  for  partition  of  the  lands  of  her  husband,  an  allegation 
that  she  owned  one-third  of  the  land  argumentatively  asserted  that 
she  was  the  first  wife,  or  a  subsequent  wife  having  children  by  her  hus- 
band, alive  at  his  death. 

Sajie. — Complaint  by  Heirs  to  Jievieio, — A  complaint  by  children  against 
the  widow,  to  review  proceedings  and  judgment  in  partition,  which 
shows  that  on  their  default  partition  was  decreed  in  her  favor,  adjudg- 
ing her  to  be  the  owner  in  fee  simple  of  one-third  of  the  land,  and  set- 
ting it  off  to  her  in  severalty,  although  she  was  the  third  wife  of  their 
father,  and  had  no  children  by  him,  was  insuflacient  on  demurrer. 

&AMX.—Widoio  not  Presumed  to  Havfs  Been  Second  Wife.— A.  widow  will 
not  be  presumed  to  have  been  a  second  or  subsequent  wife. 
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Samk.— Partition  Gives  no  New  Title.— -A  judgment  in  partition  does  not, 
ordinarily  or  necessarily,  vest  in  the  co-tenants  a  new  title,  but  eaeh 
has  tbe  title  be  bad  before. 

Same.— Surviving  Wife  Takes  a  Fee,— Descents,— Children  of  Former  Wife 
Forced  Heirs, — Statute  Construed,— Under  section  24  of  the  statute  of 
descents,  1  R.  S.  1876,  p.  412,  the  surviving  wife  takes  a  fee,  and  the 
children  by  a  former  wife  take  as  forced  heirs  of  the  surviving  wife,  at 
her  death. 

From  the  Johnson  Circuit  Court. 

T.  W.  WboUen  and  D.  D,  BarUa^  for  appellants. 
F.  S.  Staff  O.  M.  Ouerstreet  and  A.  B.  Hunter^  for  !^ 
pellee. 

Morris,  C. — ^This  action  was  brought  by  the  appellants, 
the  children  and  grandchildren  of  Garrett  Terhune,  to  review 
a  judgment  and  proceedings  in  partition,  commenced  in  the 
Johnson  Circuit  Court,  by  the  appellee  against  the  appel- 
lants. The  complaint  is  in  two  paragraphs.  The  second 
is  admitted  to  be  bad,  and  will  not  be  noticed. 

The  first  paragraph  states  that,  on  the  24th  day  of  Janu- 
ary, 1875,  Garrett  Terhune  died  intestate,  seized  of  eighty 
acres  of  land  in  Johnson  county,  Indiana,  leaving  the  i^pel- 
lee,  his  widow,  and  the  appellants,  his  children  and  grand- 
children, his  only  heirs,  surviving  him ;  that  the  appellee 
was  the  third  wife  of  Garrett  Terhune,  and  had  no  diil- 
dren  by  him ;  the  appellants  were  his  children  by  a  fonner 
wife ;  that  the  appellee,  on  the  4th  day  of  February,  1875, 
commenced  proceedings  in  partition,  in  the  Johnson  Circait 
Court,  against  the  appellants,  alleging  that  she  was  entitled 
to  one-third  of  the  real  estate  in  dispute ;  that  the  appel- 
lants were  served  with  process  in  said  proceedings;  that 
they  made  default ;  that  the  appellee  was  adjudged  by  said 
court  to  be  the  owner  in  fee  simple  of  one-third  of  said 
land,  and  that  the  same  had  been  set  apart  to  her  in  seveialtj. 

It  is  averred  that  there  are  errors  apparent  upon  the  face 
of  said  proceedings  in  partition,  in  this : 

First.    Because  the  petition  in  the  partition  pro«e«dii^ 
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does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Second.  Because  the  petition  does  not  allege  the  estate 
which  said  Nancy  had  in  said  land,\vhether  a  fee  or  a  life-estate. 

Third.  Because  the  estate  in  said  land  awarded  the 
appellee  by  the  court  is  not  predicated  upon  the  complaint. 

Fourth.  Because  the  decree  of  the  court  enlarges  the 
rights  of  said  Nancy  beyond  the  averments  of  the  complaint. 

Fifth.     The  same  as  the  second.  » 

Sixth.  Because  the  judgment  of  the  court  gives  the  said 
Nancy  a  fee,  when  the  facts  stated  in  the  complaint  consti- 
tute a  life-estate  only. 

The  appellee,  in  her  complaint  in  the  partition  suit,  avers 
that  the  said  Garrett  Terhune  died  seized  of  the  premises 
sought  to  be  partitioned,  leaving  her,  as  his  widow,  and  the 
appellants,  as  his  heirs,  surviving  him ;  that  she,  as  such 
widow,  was  the  owner,  and  entitled  to  hold  in  severalty, 
one-third  of  the  same ;  that  the  appellees,  as  his  heirs,  were 
the  owner  of  two-thirds  thereof ;  that  she  and  they  held  such 
premises  as  tenants  in  common.  She  prays  that  her  share 
may  be  set  off  to  her  in  severalty. 

The  court,  upon  the  default  of  the  defendants  in  the 
partition  proceedings,  adjudged  the  appellee  to  be  the  owner 
in  fee  of  one-third  of  said  land,  and  ordered  it  to  be  set  off 
to  her  in  severalty,  which  was  done. 

The  appellee  demurred  to  the  appellants'  complaint.  The 
demurrer  was  sustained.  The  ruling  upon  the  demurrer  is 
the  only  error  assigned. 

We  think  that  the  complaint  in  the  partition  suit  contained 
facts  sufficient  to  constitute  a  cause  of  action.  We  also 
think  that  the  nature  and  quantity  of  the  estate  of  the 
appellee  were  stated  with  sufficient  certainty.  The  seizin 
and  death  of  the  husband,  her  survivorship  as  his  widow, 
and  the  survivorship  of  the  appellants  as  his  heirs,  suffi- 
ciently described  her  title  to,  and  interest  in,  the  land  ;  and 
the  aUegatioa,  that  she  and  the  appellants  held  the  land  as 
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tenants  in  common,  authorized  the  judgment  of  the  court. 
We  do  not  think  it  was  for  her  to  allege  in  her  complaint 
whether  she  was  a  first  or  subsequent  wife,  nor  whether  she 
had  or  had  not  children  by  him,  living  at  the  time  of  his 
death.  She  will  not  be  presumed  to  have  been  a  second  or 
subsequent  wife.  In  her  complaint  for  partition,  she  avers 
that  she  owned,  as  the  widow  of  Garrett  Terhune,  one-third 
of  the  land  in  dispute.  If,  as  such  widow,  she  owned  one- 
third  of  said  land,  then  she  must  have  been  the  first  wife; 
or,  if  a  second  or  subsequent  wife,  she  must  have  had  chil- 
dren by  Garrett  Terhune  alive  at  the  time  of  his  death,  for 
she  could  not  otherwise  take  a  fee  in  said  laud  as  widow. 
The  allegation  that  she  owned  one-third  of  the  land  ar«ru- 
mentatively  asserted  that  she  was  the  first  wife,  or  a  sub- 
sequent  wife  having  children  by  her  husband,  alive  at  his 
death.  French  v.  Howard^  14  Ind.  455  ;  Austin  v.  Swank, 
9  Ind.  109  ;   Garrison  v.  Clark,  11  Ind.  369. 

But  we  think,  upon  the  facts  stated  by  the  appellants, 
the  appellee  took  a  fee.  The  proviso  to  the  twenty-foftrth 
section  of  our  descent  law  is  as  follows :  ^^ Provided j  That  if 
a  man  marry  a  second  or  other  subsequent  wife,  and  has, 
by  her,  no  children,  but  has  children  alive,  by  a  previous 
wife,  the  land  which,  at  his  death,  descends  to  such  wife, 
shall,  at  her  death  descend,  to  his  children."  1  K.  S. 
1876,  p.  412. 

That,  under  this  proviso,  the  children  take  from  the  wife, 
not  from  the  husband,  what  she  took  from  the  husband, 
would  seem  to  be  as  clear  as  language  can  make  it.  U, 
therefore,  the  children  take  from  her,  at  her  death,  a  fee, 
she  must  have  taken  from  the  husband,  at  his  death,  noTess 
than  a" fee.  The  children  could  take  no  more  from  her,  at 
her  death,  than  descended  to  her  from  her  husband  at  his 
death.  But  while  she'  takes  from  the  husband  a  fee,  she 
takes  it  by  the  statute,  to  be  transmitted  from  her,  at  her 
death,  to  the  children  of  her  husband.     The  statute  makes 


MAY  TERM,  1881.  367 

III'*  1 1  ■■ 

Utterback  e^al.  v,  Terhune. 

the  children  of  the  husband  the  forced  heirs  of  his  surviving 
widow,  whose  right  of  inheritance,  like  that  of  a  forced  heir 
under  the  civil  law,  can  not  be  defeated. 

This  view  of  the  case  gives  to  the  wife  a  fee,  and  is  con- 
sistent with  the  plain,  unambiguous  language  of  the  statute. 
The  judgment  of  the  court  in  the  partition  proceedings  is 
not  only  in  agreement  with  the  allegations  of  the  complaint, 
but  does  not,  in  any  degree,  enlarge  or  change  the  title  of 
the  appellee  to  the  land  parted  to  her.  It  has  been  held 
by  this  court  at  the  present  term,  in  the  case  of  Avery  v. 
AkinSj  74  Ind.  283,  quite  analogous  to  this,  that  a  judgment 
in  partition  does  not,  ordinarily  or  necessarily,  vest  in  the 
co-tenants  a  new  title,  but  that  each  has  the  title  he  had 
before.  The  court  quotes  approvingly  from  Wade  v.  Deray^ 
50  Cal.  376,  as  follows :  "It  was  held  to  be  *well  settled,  that 
a  decree  or  judgment  in  partition  has  no  other  effect  than  to 
fiever  the  unity  of  possession,  and  does  not  vest  in  either 
of  the  co-tenants '  any  new  or  additional  title.  After  the 
pai;|jtion,  each  had  precisely  the  same  title  which  he  had 
before ;  but  that  which  before  was  a  joint  possession  was 
converted  into  a  several  one.'  " 

We  are  unable  to  discover  any  error  apparent  upon  the 
face  of  said  proceedings  in  partition.  And,  while  we  do  not 
decide  the  question,  we  are  unable  to  see  what  advantage 
can  accrue  to  the  appellee  by  the  proceedings  in  partition, 
except  to  hold  in  severalty  the  possession  of  that  portion  of 
the  land  assigned  to  her  during  her  life. 

Per  Cubiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the 
appellants. 
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I  =='  Township  Trustee.— -iVomjssory  iVbte.— Corporation.— Cantraet.— Where 
1 153  ^,  a  promissory  note,  set  forth  in  the  complaint  in  an  action  thereon  agthist 
1^  2nR  ^  school  township,  appears  upon  its  face  to  be  the  note  of  the  oorpom- 

162  206  tion,  that  is,  it  is  signed  by  the  township  trustee,  as  trustee,  is  payable  out 

of  the  township  funds,  the  consideration  moved  to  the  township,  and  it  ap- 
pears the  note  was  intended  to  impose  an  obligation  upon  the  township, 
the  contract  should  be  regarded  as  that  of  the  corporation,  and  not  tfaat 
of  the  officer  whose  name  is  signed  to  it. 
Same. — Authority  to  Borrow  Money. — School.  Law. — Statute  Construed,— 
Case  Distinguished, — Under  ^he  provisions  of  the  school  law,  1  R.  S. 
1876,  p.  778,  a  township  trustee  has  no  authority  to  borrow  money  for 
the  use  of  the  school  township.  BkUcmeU  v.  Widner  School  Toiontft^, 
73  Ind.  501,  distinguished. 
Same. — Promissory  Note, — Complaint, — A  township  trustee  has  no  to- 
thority  to  borrow  money  for  the  use  of  his  school  township,  but  where 
money  is  thus  borrowed,  and  actually  and  rightfully  expended  for  the 
benefit  of  the  school  corporation,  it  is  liable  therefor;  and  a  complaint 
in  an  action  on  a  promissory  note  executed  by  a  township  trustee  for 
money  so  borrowed,  which  fails  to  allege  that  the  money  was  expended 
for  the  benefit  of  the  school  corporation,  is  insufflcient. 
Ck>BPOSATioifS. — Bight  to  Borrow  Money, — ^As  a  general  rale,  a  earwx^ 
tion,  either  public  or  private,  has  an  implied  power  to  borrow  money 
for  objects  expressly  authorized  by  the  statute  by  which  it  was  created 
and  endowed  with  corporate  powers  and  privileges,  btrt,  if  imch  power 
is  expressly  or  by  imj^ieation  denied  by  such  statute^  tliMi  do  indi 
power  exists. 

From  the  Gibson  Circuit  Court. 

J.  E.  McOuSough  and  X.  C.  Embree^  idt  appellant. 
C  A.  Buskirky  for  appellee. 

Elliott,  J. — ^The  questions  which  require  oar  eonsiden- 
tion  arise  upon  the  error  alleged  upon  the  ruling  sustaiDing 
appellee*  s  demurrer  to  the  third  paragraph  of  appdlant's 
complaint. 

The  paragraph  under  mention  alleges  that  the  trustee  of 
Johnson  township  represented  to  the  appellant  that  he  was 
in  need  of  money  for  the  purpose  of  purchasing  fuel  to  be 
used  in  the  school  houses  of  the  township,  and  for  the  pay- 
ment of  salaries  due  to  teachers ;  that  the  trustee  also  rq>» 
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resented  that  there  was  no  money  belonging  to  the  school 
funds  in  his  hands,  with  which  to  pay  teachers  or  buy  fuel ; 
that  the  trustee  askfd  of  the  appellant  a  loan  for  the  said 
township  for  the  purpose  of  obtaining  money  to  pay  for 
fuel  and  to  discharge  the  indebtedness  of  the  school  town- 
ship to  the  teachers;  that  the  appellant  did  lend  to  said 
township  five  hundred  dollars,  and  received  from  the  said 
trustee  a  promissory  note  of  the  township,  of  which  the 
following  is  a  copy : 

"$500.  Jan'y  6th,  1879. 

"June  20th  after  date  I  promise  to  pay  to  the  order  of 
James  Wallis  five  hundred  dollars,  to  be  paid  out  of  the 
township  funds,  and  five  per  cent,  attorney's  fees,  negotia- 
ble and  payable  at  June  20th,  1879,  without  any  relief  what- 
ever from  valuation  or  appraisement  laws,  for  value  received^ 
with  interest  at  ten  per  cent,  per  annum  from  date,  and  ten 
per  cent,  per  annum  after  maturity  until  paid. 

"Fbed.  K.  Monroe, 
"Trustee  of  Johnson  Tp." 

It  is  not,  however,  alleged  that  the  township  did  not  have 
funds  in  the  trustee's  hands  with  which  to  pay  teachers  and 
buy  fuel,  nor  is  it  alleged  that  the  money  obtained  by  the 
trustee  from  appellant  was  used  in  papng  for  fuel,  or  in 
discharge  of  the  indebtedness  to  teachers. 

It  is  a  familiar  rule,  that  a  corporation  having  authority 
to  incur  an  indebtedness  may  evidence  such  indebtedness 
by  a  promissory  note,  bill  of  exchange,  or  in  any  other  form 
usually  adopted  by  natural  persons  in  like  cases,  unless  the 
charter  or  statute  contains  some  provision  to  the  contrary. 
Under  this  general  and  settled  rule,  a  school  corporation, 
having  power  to  create  an  indebtedness,  would  have,  as  a 
necessary  incident  to  the  principal  power,  the  right  to  evi- 
dence such  indebtedness  by  any  of  the  usual  forms  of  evi- 
dences of  indebtedness.    This  court  has  expressly  held  that 

a  promissorv  note  may  be  properly  executed  for  a  debt  whidi 
Vol!  75.-24 
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the  corporate  officers  have  authority  to  Incur.  School 
Township  of  Monticello  v.  Kendall^  72  Ind.  91 ;  Sheffield 
School  Township  v.  AndresSy  56  Ind.  J.57. 

The  note  set  forth  in  the  complaint  appears,  upon  its  face, 
to  be  the  promissory  note  of  the  township.  Takmg  the  pro- 
vision, **to  be  paid  out  of  the  township  funds,"  found  in 
the  body  of  the  instrument,  in  conjunction  with  the  descrip- 
tive words  annexed  to  Monroe's  name,  the  contract  may 
fairly  be  deemed  to  be  that  of  the  township,  and  not  the 
individual  undertaking  of  Frederick  K.  Monroe.  Where  it 
appears  that  the  consideration  moved  to  the  township,  and 
also  further  appears,  from  the  whole  instrument,  that  it  was 
intended  to  impose  an  obligation  upon  the  township,  there 
<;an  be  no  doubt  that  the  contract  should  be  regarded  as  that 
of  the  corporation,  and  not  as  that  of  the  oflBicer  whose  name 
is  signed  to  it.  McKenzie\,  The  Boards  etc.y  72  Ind.  189; 
Sheffield  School  Township  v.  Andi^ess,  supra. 

The  complaint  does  not  bring  the  case  within  JBickneU  v. 
Widner  School  Toionship^  73  Ind.  501,  for  it  does  not  show 
that  the  money  obtained  from  the  appellant  was  expended  for 
the  benefit  of  the  school  corporation.  In  that  case  it  was  held, 
not  that  the  township  trustee  had  power  to  borrow  money  for 
the  school  township,  but  that,  where  the  money  borrowed 
was  actually  used  in  paying  for  a  school  house,  the  township 
was  liable,  as  "for  money  had  and  received,  which  was  ap- 
plied to  the  lawful  use  of  the  township."  We  have  no  doubt 
that,  where  the  money  obtained  by  the  trustee  is  actually 
and  rightfully  expended  for  the  township,  and  so  expended 
as  to  yield- the  township  the  full  benefit,  there  is  a  liability. 

In  this  case,  we  find  facing  us  this  question :  Has  the 
township  trustee  authority  to  borrow  money  for  the  school 
township?  In  Sheffield  School  Township  y,  Andr ess ^ supra, 
it  was  held  that,  where  a  township  trustee  had  actually  in- 
curred a  debt  which  he  had  authority  to  incur,  he  might 
rightfully  execute  the  note  of  the  township  in  payment,  but 
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that  case  is  by  no  means  authority  for  appellant's  position, 
that  the  trustee  has  authority  to  borrow  money.  Nor  does 
the  ease  of  Haimey  v.  Wooden,  30  Ind.  178,  lend  the  appel- 
lant's argument  much  support,  for  holding,  as  that  case 
does,  that  the  trust^s  may  employ  teachers  in  anticipation 
of  the  actual  collection  of  taxes,  is  very  far  from  deciding 
that  money  may  be  borrowed  by  the  trustee.  To  employ 
teachers,  or  to  build  school  houses,  and  create  a  liability 
against  a  school  township  therefor,  is  essentially  different 
from  obtaining  loans  upon  the  faith  of  the  township's  liabil- 
ity to  repay. 

It  is  a  well  settled  general  rule,  that  corporations,  either 
public  or  private,  have  an  implied  power  to  boiTow  money 
for  objects  expressly  authorized  by  the  statute  by  which  they 
were  created  and  endowed  with  corporate  powers  and  privi- 
leges. While  the  general  rule  is  as  stated,  it  is  nevertheless 
true  that,  if  the  authority  to  borrow  money  is  expressly  or 
by  implication  denied  by  the  statute  which  created  the  cor- 
poration, then  no  such  powet  exists.  This  conclusion  fol- 
lows from  the  broad  general  rule,  eveiy where  recognized, 
that  corporations  possess  only  such  powers  as  the  statute,  in 
express  words,  or  by  necessaiy  implication,  confers.  We 
are,  therefore,  to  look  to  the  statute  which  created  the 
school  corporations  of  our  State,  and  determine  whether  the 
power  to  borrow  money  is  expressly  or  impliedly  conferred. 

There  is  no  express  authority  to  borrow  money  delegated 
to  the  school  officers  ;  this  much  is  clear.  It  is  also  clear 
that  the  school  officers  are  not  expressly  authorized  to  create 
any  indebtedness  at  all,  although,  as  appears  from  the  cases 
heretofore  cited,  the  implied  power  to  create  an  indebtedness 
for  property  purchased  does  exist. 

Section  4  of  the  school  law  declares  that  each  civil  town- 
ship shall  constitute  a  municipal  coiporation  for  school  pur- 
poses, and  confides  the  management  and  control  of  the 
affairs  of  the  school  corporation  to  the  township  trustee. 
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Section  7  provides,  inter  aZia,  that  the  trustee  shall  receive 
and  pay  out  the  special  school  revenue  and  also  the  revenue 
for  tuition  appropriated  to  his  township,  and  shall  pay  out 
the  same  for  the  pui-poses  for  which  such  revenues  were 
collected  and  appoitioned.  • 

Section  10  in  express  words  places  the  trustee  in  charge  of 
all  the  educational  affairs  of  the  township,  and  empowers  him 
to  employ  teachers,  and  to  build  and  furnish  school  houses. 

These  provisions  do  undoubtedly  confer  broad  and  com- 
prehensive powers  upon  township  trustees,  and  were  there 
no  restrictive  provisions  we  should  be  compelled  to  hold  that, 
with  this  broad  grant  of  express  powers,  there  was  coupled 
the  incidental  one  of  borrowing  money.  We  think,  how- 
ever, that  there  are  restrictive  provisions  which,  fairly  con- 
strued, must  be  held  to  deny  the  authority  to  negotiate 
loans.  In  section  6  it  is  provided  that  the  county  auditor, 
in  fixing  the  penalty  of  the  bond  of  trustees,  **shall  see  to 
their  sufficiency  to  secure  the  school  revenues  which  may 
come  into  their  hands."  There  is  here  a  clear  implication 
that  the  only  money  which  a  trustee  can  officially  receive  is 
that  yielded  by  the  school  revenues.  Money  obtained  by 
borrowing  cannot  be  said  to  be  school  revenue.  If  an  action 
were  brought  upon  the  trustee's  bond,  and  the  only  breach 
shown  should  be  the  misappropriation  of  money  obtained  by 
borrowing  it,  it  is  clear  that  the  action  would  fail,  for  the 
reason  that  the  penalty  of  the  bond  extends  only  to  money 
received  from  the  school  revenues.  The  sources  from  which 
the  school  revenues  are  derived  are  created  and  defined  by 
law,  and  it  is  from  these  sources  only  that  the  trustee  has  a 
right  to  secure  money  for  school  purposes.  Again,  section 
7  requires  that  the  trustee  shall  make  an  annual  report,  in 
which  he  must  show,  first,  the  amount  of  special  school 
revenue,  and  of  school  revenue  for  tuition,  on  hand  at  the 
commencement  of  the  year  then  ending ;  second,  the  amount 
of  each  kind  of  revenue  received  within  the  year,  giving  the 
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amount  of  tuition  revenue  I'eceived  at  each  semi-annual 
appoitionment  thereof ;  third,  the  amount  of  each  kind  of 
revenue  paid  out  within  the  year ;  fourth,  the  amount  of 
each  kind  of  revenue  on  hand.  The  sources  from  which  the 
trustees  are  to  obtain  funds  are  here  clearly  defined,  and  the 
only  sources  from  which  the  money  can  be  rightfully  received 
are  the  school  revenues.  There  is  no  provision  for  reporting, 
or  accounting  for,  borrowed  money,  or  for  accounting  for 
money  drawn  from  any  other  source  than  the  school  revenue. 
So,  in  section  8,  it  is  provided  that  the  trustee  shall  keep  a 
record,  including  "accounts  of  all  receipts  and  expendi- 
tures of  school  revenue,"  distinguishing  between  the  special 
school  revenue  and  the  tuition  revenue.  Here  again  we  have 
expressed  the  intention  manifested  in  the  sections  before 
referred  to,  that  the  trustees  shall  obtain  money  for  school 
purposes  from  the  sch<9ol  revenues,  and  from  no  other  source. 
.  Section  21  requires  the  trustee  to  make  a  financial  report 
to  the  county  superintendent,  and  requires  that  he  shall  report 
and  account  for  money  received  from  the  school  revenues. 

Section  22  imposes  a  penalty  for  a  failure  to  make  the 
report  as  prescribed  in  sections  7  and  21 ;  and  as  the  only 
receipts  which  either  of  these  sections  requires  the  trustee 
to  report  are  such  as  he  acquires  from  the  school  revenues, 
it  is  plain  that  no  penalty  attaches  to  a  failure  to  give  any 
account  of  money  borrowed.  The  reason  there  is  no  such  pen- 
alty manifestly  is,  that  the  statute  does  not  confer  authority 
to  negotiate  loans.  As  no  authority  is  conferred  to  procure 
money  by  making  loans,  there  was  no  necessity  for  requiring 
an  account  of  money  so  procured,  and  no  reason  for  affixing 
a  penalty  for  a  failure  to  account  for  and  report  it ;  whereas, 
if  the  Legislature  had  intended  to  confer  authority  to  borrow 
money,  it  is  obvious  that  a  report,  of  it  would  have  been 
required  and  a  penalty  affixed  for  a  failure  to  make  the 
proper  accounting. 
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Section  2  provides  the  source  from  which  the  tuition 
fund  flows,  and  section  12  provides  how  the  special  fund 
shall  be  created.  There  is  nothing  iu  the  statute  from  first 
to  last,  indicating  that  a  township  trustee  can  rightfully  ob- 
tain money  from  any  other  source  than  the  school  revenues. 
There  is  a  plain  and  unmistakable  purpose  on  the  part  of  the 
Legislature  to  confine  the  trustee  to  the  funds  expi-essly  pro- 
vided, and  not  permit  him  to  go  out  into  the  business  world 
as  a  borrower.  There  is  great  wisdom  in  confining  the  ex- 
penditure of  money  to  that  supplied  through  the  channels 
defined  by  statute,  for  if  it  be  once  conceded  that  the  right 
to  acquire  and  expend  money  not  thus  derived  exists,  then 
there  is  no  limitation  or  restriction  save  only  that  it  be  bor- 
rowed for  authorized  corporate  purposes.  We  can  not  think 
that  it  was  ever  intended  that  township  trustees  should  bor- 
row money  without  other  limitation  cfr  restriction  than  that 
it  should  be  for  authorized  and  legitimate  school  purposes. 
We  are  strengthened  in  our  conclusion  by  reference  to  stat- 
utes conferring  power  to  borrow  money  upon  city  and  town 
councils,  and  upon  county  officers ;  for  in  all  such  cases  the 
authority  is  always  hedged  and  guarded  by  careful  and  salu- 
tary restrictions  and  limitations.  Granted  the  authority  to 
borrow  money,  the  right  to  determine  when  and  how  much 
shall  be  borrowed  must  be  left  to  the  unrestricted  discre- 
tion of  the  trustee.  This,  we  are  confident,  is  a  result  which 
the  Legislature  never  intended  should  follow  from  the  grant 
of  power  to  the  trustee  of  the  township. 

The  school  corporations  of  our  State  are  peculiar  ones. 
The  township  trustee  is  clothed  with  almost  autocratic  power 
in  all  school  matters  ;  the  voters  and  taxpayers  of  the  town- 
ship have  but  little,  if  indeed  any,  voice  or  part  in  the  con- 
trol of  the  details  of  educational  affairs.  So  far  as  actual 
authority  is  concerned,  the  trustee  is  the  corporation,  al- 
though in  contemplation  of  law  it  is  otherwise.   It  is,  lliere- 
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fore,  all  the  more  important  that  to  the  great  powers  with 
which  he  is  expressly  vested  should  not  be  added  the  dan- 
gerous one  of  the  almost  unrestricted  right  to  borrow  money. 

Analogies  drawn  from  rules  applied  to  money  corporations 
fail  to  be  of  force  when  applied  to  the  school  coi-porations 
of  Indiana,  for  the  resemblance  which  gives  force  to  analogy 
is  wanting.  School  corporations  are  not  created  for  the 
purpose  of  acquiring  property,  but  for  the  purpose  of  fur- 
nishing the  children  of  the  State  with  the  means  of  educa- 
tion. They  are  not  organized  for  the  pui'pose  of  obtaining 
funds  when  and  how  the  officers  may  elect,  but  for  the 
purpose  of  receiving  the  money  expressly  provided  by  law, 
and  of  disbursing  it  for  the  purposes  and  in  the  manner  the 
law  directs.  The  money  is  provided  ;  the  officers  have  but 
to  reach  out  and  take  it  from  the  appointed  depositaries ; 
they  have  no  right  to  attempt  to  secure  money  from  any 
other  place.  The  money  is  supplied  to  them,  and  they 
most  take  it  as  supplied,  and  not  attempt  to  devise  or  create 
other  sources  of  supply.  The  school  authorities  are  not 
boand  to  furnish  educational  facilities  beyond  those  which 
the  funds,  devoted  by  law  to  that  purpose,  will  yield.  It  is 
not  for  them  to  burden  the  school  township  with  debt  by 
borrowing  money.  Their  duty  is  fully  performed  and  their 
power  completely  exhausted  when  they  have  properly  ex- 
pended all  money  derived  from  the  school  revenues. 

We  are  without  a  brief  from  the  appellee,  and  it  may  be 
that  we  have  overlooked  important  considerations  which 
ought  to  be  stated  in  support  of  the  judgment  appealed  from. 

Judgment  affirmed,  at  the  costs  of  the  appellant. 
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HiOHWAT. — Pleading. — BemotiBtrance.  —  A  remonstrance  or  objectioiu 

filed  to  the  vacation  of  a  highway,  which  fails  to  show  that  any  of 
I     the  remonstrants  were  freeholders  of  the  county,  or  that  they  resided 

along  the  highway  proposed  to  be  vacated,  was  properly  struclc  out  oa 

motion. 
Practice. — Cfeneral  Finding. — Facta  Proved.— A  general  finding  for  the 

plaintiff  is  a  finding  that  every  fact  necessary  to  a  recovery  by  him  b 

proved. 
Same.— New  Trial.'— Record.— Supreme  Court.— No  question  is  presented 

to  the  Supreme  Court  by  the  ruling  on  the  motion  for  a  new  trial, 

where  neither  the  evidence  nor  the  instructions,  nor  any  decision  made 

by  the  court  during  the  trial,  are  in  the  record. 

From  the  Wabash  Circuit  Court. 

M.  H.  Kidd^  C.  Cowgill,  A.  B.  Shiveley  and  G.  E. 
Oowgill,  for  appellants. 
A.  Taylor,  for  appellees. 

Newcomb,  C. — ^The  appellees,  sixteen  in  number,  peti- 
tioned the  board  of  commissioners,  at  its  December  term, 
1877,  to  vacate  a  part  of  a  public  highway,  running  exclu- 
sively through  the  lands  of  the  petitioner,  Samuel  Hamilton, 
on  the  ground  that  said  portion  of  said  highway  was  no 
longer  of  public  utility.  Viewers  were  appointed,  who 
reported  in  favor  of  granting  the  prayer  of  the  petition,  and 
that  the  part  of  the  highway  proposed  to  be  vacated  was  not 
of  public  utility. 

At  this  point  the  appellants,  fifty-one  in  number,  ap- 
peared and  filed  a  paper,  which  they  termed  an  answer  and 
remonstrance.  In  this  they  set  up  a  prior  adjudication,  at 
the  September  term,  1877,  of  said  board,  in  which  reviewers 
had  reported  adversely  to  an  identically  similar  petition,  by 
a  part  of  the  same  petitioners,,  and  that  said  highway  was  of 
public  utility.  It  was  further  averred  that  said  adjudication 
was  in  full  force  and  unreversed ;  and  there  was  also  an 
allegation  that  the  vacation  prayed  for  in  the  last  petition 
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woald  not  be  of  public  utility.  The  board  thereupon  refused 
to  appoint  reviewers,  and  dismissed  the  petition  on  the 
ground  that  the  same  matter  had  been  determined  adversely 
to  the  prayer  of  the  petition,  at  the  preceding  September 
term.  The  petitioners  appealed  to  the  circuit  court,  where, 
on  their  motion,  the  answer  and  remonstrance  filed  before 
the  commissioners  was  struck  out,  to  which  the  appellees 
excepted,  and  incorporated  said  answer  in  a  bill  of  excep- 
tions. After  the  answer  was  so  disposed  of,  there  was  a 
jury  trial,  resulting  in  the  following  verdict : 

*'We,  the  jury,  find  for  the  plaintiffs,  and  that  the  vaca- 
tion of  said  road  in  controversy  would  be  of  public  utility. 

'*Benj.  McClube,  Foreman." 

Motions  for  a  venire.de  novo,  for  a  new  trial,  and  in  arrest 
of  judgment  were  severally  overruled,  and  judgment  was  en- 
tered in  accordance  with  the  verdict.  The  errors  assigned  are : 

1.  That  the  court  erred  in  sustaining  the  motion  to 
strike  out  the  answer  and  remonstrance  of  the  appellants  ; 

2.  That  the  court  erred  in  overruling  the  motion  of 
appellants  for  a  venire  de  novo; 

3.  In  overruling  the  motion  for  a  new  trial. 

The  record  does  not  disclose  the  ground  on  which  the 
court  struck  out  the  pleading  called  an  answer  and  remon- 
strance ;  but  a  valid  reason  for  the  action  of  the  court  is 
found  in  the  fact  that  it  was  not  stated  in  said  pleading  that 
the  parties  who  filed  it  were  freeholders,  or  even  residents 
of  Wabash  county.  Section  23  of  the  highway  act,  1  R.  S. 
1876,  p.  533,  provides  that,  "If  any  one  or  more  free- 
holders residing  in  such  county,  along  such  proposed  high- 
way, vacation  or  change,  shall  object  to  the  same  at  any  time 
before  final  action  thereon,  as  not  being  of  public  utility, 
other  viewers  may  be  appointed,"  etc. 

The  answer  failed  to  allege  that  any  of  the  remonstrants 
were  freeholders  of  the  county,  or  that  they  resided  along 
said  highway ;  therefore,  it  did  not  appear  that  they  were 
entitled  to  object,  and  their  answer  was  properly  struck  out. 
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On  the  second  assignment  of  error,  the  appellants  argue 
that  the  verdict  is  imperfect  and  insufficient,  because  It  did 
not  find  specially  that  all  the  steps  required  by  the  statute, 
antecedent  to  a  hearing,  such  as  the  publication  of  notice, 
etc.,  had  been  taken.  There  is  nothing  in  this  objection.  A 
general  finding  for  the  plaintiff  is  a  finding  that  every  fact 
necessary  to  a  recovery  by  him  has  been  proved. 

No  question  is  presented  by  the  ruling  on  the  motion  for 
a  new  trial,  as  neither  the  evidence,  nor  the  instructions, 
nor  any  decision  made  by  the  court  during  the  trial  is  in 
the  record. 

No  exception  was  taken  to  the  overruling  of  the  motion 
in  arrest  of  judgment,  nor  is  it  assigned  for  eiTor.  Neither 
is  there  any  assignment  of  error  calling  in  question  the  suf- 
ficiency of  the  petition. 

We  find  no  error  in  the  proceedings  of  the  circuit  court, 
and  its  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion ,  that  the  judgment  below  be  and  it  is  hereby  affirmed, 
at  the  costs  of  the  appellants. 


-•••- 


No.  7946. 

The  Pennsylvania  Company  r.  Trimble  et  al. 

Appeal. — Amount  in  Controversy. — Dismissal, — Appeals  to  the  Supreme 
Court  from  judgments  in  actions  originating  before  justices  of  thb 
peace,  where  the  amount  in  controversy  is  less  than  fifty  dollars^  will 
be  dismissed. 

From  the  Allen  Circuit  Court. 

J,  Brackenridge,  —  Carey  and  F.  T.  ZoUarSy  for  ap- 
pellant. 

J.  E.  Ghrdham  and  M.  V.  B.  OotshaUj  for  appellees. 
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Elliott,  J. — ^This  action  was  instituted  before  a  justice 
of  the  peace,  and  a  judgment  recovered  by  the  justice  against 
appellant  for  forty-five  dollars.  From  this  judgment  appel- 
lant appealed  to  the  circuit  court,  and  in  that  court  a  judg- 
ment was  recovered  against  appellant  for  the  same  sum  as 
that  obtained  by  appellee  in  the  justice's  court.  This  judg- 
ment was  rendered  on  the  27th  day  of  May,  1878,  and  under 
the  provisions  of  the  act  of  March  14th,  1877,  Acts  1877, 
Spec.  Sess.,  p.  59,  this  appeal  must  be  dismissed,  for 'the 
reason  that  the  amount  in  controversy  is  less  than  fifty  dol- 
lars. HaJleck  v.  Weller,  72  Ind.  342 ;  Sprinkle  v.  Tomy,  75 
Ind.  592  ;  Parsley  v.  Eskewy  73  Ind.  558. 

Appeal  dismissed,  at  cost^of  appellant. 


•  •• 


No.  7860. 

Lawless  et  al.  v.  Harrington  et  al. 

Practice. — Complaint, — Overruling  Motion  to  Strike  Out. — Supreme  Court* 
—The  oyemiling  of  a  motion  to  strike  out  part  of  a  complaint  can  pre- 
sent no  available  error  on  appeal  to  the  Supreme  Court. 

Same. — BUI  of  Exceptions. — Change  of  Venue. — ^Where  motions  for  a 
change  of  venue,  and  for  leave  to  file  answers,,  are  overruled,  the  affi* 
davit  in  support  of  such  change  and  the  answers  proposed  to  be  filed 
must  be  shown  by  the  bill  of  exceptions,  to  present  the  questions  to  tlie 
Supreme  Court. 

Same. — Extension  of  Time. — ^Where  the  entire  showing  for  and  against  a 
motion  for  an  extension  of  time  to  file  bills  of  exceptions  is  not  in  the 
record^  the  Supreme  Court  will  not  reverse  the  ruling  thereon. 

Same. — Excluding  Answer. — In  an  action  originating  before  a  justice  of 
the  peace,  it  is  not  error  to  exclude  the  filing  of  an  Answer  setting  up  a 
defence  which  is  provable  without  plea. 

Same. — Assignment  of  Error. — Must  be  Specific. — Assignments  of  error  to 
be  available  must  be  specific,  and  therefore  an  assignment  to  the  effect 
that  the  action  of  the  judge  was  oppressive,  illegal  and  in  violation  of 
all  law,  and  the  whole  judgment  wrong  and  oppressive,  is  too  general. 

From  the  Marion  Circuit  Court. 
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J.  S.  Beidy  for  appellants. 

H.  W.  Harrington  and  A.  G.  HowCj  for  appellees. 

Woods,  J. — ^Action  by  the  appellees,  against  the  appel- 
lants, upon  an  injunction  bond,  commenced  before  a  justice 
of  the  peace,  and  taken  thence,  by  appeal,  to  the  circuit  court. 

Error  is  assigned  upon  the  overruling  of  the  appellants' 
respective  motions,  for  a  new  trial,  for  a  change  of  venue, 
to  strike  out  parts  of  the  complaint,  for  leave  to  file  an 
answer,  and  for  an  extension  of  time  to  file  bills  of  excep- 
tions^ upon  the  overruling  of  the  demurrer  to  the  complaint, 
and  that  the  judgment  is  erroneous,  excessive  and  oppressive. 

The  refusal  of  the  court  to  strike  out  part  of  the  com- 
plaint can  present  no  available  error.  Hay  v.  The  State, 
exrel.y  58  Ind.  337;  The  Baltimore,  etc,  B.  W.  Co.  y. 
Pixley,  61  Ind.  22  ;   TramntBl  v.  Chipman,  74  Ind.  474. 

The  only  ground  of  demurrer  urged  against  the  complaint 
is,  that  the  transcript  from  the  justice  of  the  peace,  and  the 
record  in  this  court,  show  no  copy  of  the  bond  filed  with 
the  complaint.  The  objection  is  not  true  in  point  of  fact. 
The  complaint  contains  an  averment  that  a  copy  of  the  bond 
is  filed  therewith,  and  immediately  following  the  complaint 
in  the  transcript  is  set  forth  a  copy  of  the  bond. 

There  is  no  bill  of  exceptions  showing  the  application  for 
a  change  of  venue,  nor  the  answers  which  it  was  proposed 
to  file.  There  is,  therefore,  no  question  saved  in  reference 
to  these  rulings.  McDaniel  v.  MaUinglt/y  72  Ind.  349; 
Douglass  v.  The  State,  72  Ind.  385. 

The  case  having  been  commenced  before  a  justice  of  the 
peace,  all  matters  of  defence  were^  provable  without  plea, 
except  the  statute  of  limitations,  set-o|f,  and  matter  in  abate- 
ment. The  answers  set  forth  in  the  motion  for  a  new  trial, 
as  those  which  the  court  excluded,  presented  nothing  within 
the  exceptions.  The  appellant  therefore  suffered  no  harm 
in  this  respect.  The  Cincinnati,  etc.,  B.  B.  Co,  v.  Bidge, 
54:  Ind.  39 
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There  is  in  the  record  a  bill  of  exceptions,  showing  the 
motion  of  the  appellants,  and  the  affidavits  filed  in  support 
thereof,  for  an  extension  of  the  time  to  file  bills  of  excep- 
tions, but  the  counter  showing,  which  the  bill  states  was 
filed,  is  not  given.  If,  therefore,  it  were  conceded  that  the 
court  had  power,  on  a  proper  showing,  to  have  extended  the 
time,  it  is  impossible  to  say  that  there  was  eiTor  in  overrul- 
ing the  request,  because  the  entire  showing  is  not  before  us. 

The  evidence  not  being  in  the  record,  we  can  not  decide 
whether  the  judgment  is  excessive  or 'that  any  improper  ele- 
ment of  damages  was  allowed. 

The  assignment,  to  the  ejffect  that  the  action  of  the  judge 
was  oppressive,  illegal,  and  in  violation  of  all  law,  and  the 
whole  judgment  wrong  and  oppressive,  is  too  general  to 
present  any  question.  Assignments  of  error,  to  be  availa- 
ble, must  be  specific. 

The  judgment  is  affirmed,  with  costs. 


No.  7679. 

Waed  et  al.  v.  Haggard. 

Promissory  KOTE.— Contract  of  Assignor.— The  contract  of  an  assignor 
of  a  promissory  note,  negotiable  under  the  statute,  but  not  gbvemed  by 
the  law  merchant,  is  a  warranty  that  the  maker  is  liable  on  the  note 
and  able  to  pay  it. 

JvDGUEST,— Merger,-— A  cause  of  action  in  suit  is  merged  in  the  judg- 
ment rendered  thereon. 

Same. — Promissory  Note, — After  judgfnent  upon  a  promissory  note,  it  can 
not  be  endorsed  or  assigned. 

Sams,— Assignment.— Liability  of  Endorsers  of  Note  to  Assignee  of  Judg- 
ment.— Statute  Construed, — The  mere  assignment  of  the  judgment  ob- 
tained by  an  assignee,  against  the  makers,  of  a  promissory  note,  negotia- 
ble under  the  statute,  does  not  transfer  to  the  assignee  of  such  judgment 
the  cause  of  action,  theretofore  existing,  against  the  endorsers,  upon 
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their  endorsement  to  the  assignee  of  the  note  on  which  the  ladgment 
was  rendered.  The  cause  of  action  to  pursue  remote  endorsers,  under 
the  statute,  1  R.  8.  1876,  p.  635,  is  given  to  the  assignee  of  the  note 
itself,  and  not  to  the  assignee  of  the  judgment  on  the  note. 

From  the  Tippecanoe  Circuit  Court. 

li.  P.  Davidson  and  J,  C.  Davidson^  for  appellants. 
W.  Z>.  Wallace^  for  appellee. 

HowK,  C.  J. — In  this  case  the  appellants,  the  defendant* 
below,  demurred  to  the  appellee's  complaint,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  demurrer  was  overruled  by  the  court, 
and  to  this  ruling  the  appellants  excepted.  They  declined 
to  answer  further,  and  the  court  rendered  judgment  against 
them  for  the  amount  found  due  the  appellee  ou  his  alleged 
cause  of  action,  and  his  costs  of  suit. 

From  this  judgment  this  appeal  is  prosecuted,  and  the 
only  error  assigned  here  by  the  appellants  is  the  overruling 
of  their  demurrer  to  appellee's  complaint. 

In  his  complaint  the  appellee  alleged,  in  substance,  that, 
on  the  12th  day  of  September,  1871,  one  Erasmus  M. 
Weaver  promised  to  pay  the  appellants,  who  were  partners 
under  the  firm  name  of  J.  H.  &  W.  L.  Ward,  the  sum  of 
two  hundred  dollars,  as  evidenced  by  a  certain  promissory 
note,  a  copy  of  which  was  filed  with  said  complaint ;  that 
afterward,  on  the  29th  day  of  January,  1874,  for  value  re- 
ceived, the  appellants,  as  such  partners,  assigned  said  note 
to  the  defendant  Reuben  Taylor,  in  writing  endorsed  thereon, 
a  copy  of  which  endorsement,  with  a  copy  of  the  note,  was 
also  made  a  part  of  said  complaint;  that,  on  the  17th  day 
of  April,  1874,  said  Taylor  instituted  a  suit  on  said  note 
against  said  Erasmus  M.  Weaver,  at  the  April  term,  1874, 
of  the  court  below  ;  that,  on  the  12th  day  of  October,  1874, 
a  judgment  was  rendered  by  said  court  on  said  note,  in 
favor  of  said  Taylor  and  against  said  Weaver,  for  the  sum 
of  $244  ;  that,  on  the  2d  day  of  November,  1874,  the  said 
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Taylor  assigned,  in  writing,  his  said  judgment  on  the  order 
hook  of  said  court  to  the  appellee  ;  that,  on  the  13th  day  of 
January,  1875,  the  appellee  caused  an  execution  to  be  issued 
on  said  judgment  and  delivered  to  the  sheriff  of  Tippecanoe 
county,  which  was  afterward  returned  for  an  alias  writ ; 
that,  on  the  27th  day  of  September,  1875,  an  alias  execu- 
tion on  said  judgment  was  issued  to  said  sheriff,  which  was 
by  him  returned  in  writing,  to  the  effect  that  he  could  find 
no  property  in  his  county  whereon  to  levy  said  writ,  and 
therefore  returned  the  same,  "no  money  made,'*  January 
17th,  1876 ;  that  said  note  and  judgment  were  still  wholly 
unpaid,  and  there  was  due  the  appellee,  from  the  defend- 
ants the  amount  of  said  note,  with  interest  thereon  from 
its  maturity ;  and  that  said  Erasmus  M.  Weaver  was,  at  the 
time  the  appellants  assigned  the  said  note  to  said  Keuben 
Taylor,  and  had  since  been,  and  then  was,  wholly  and  noto- 
riously insolvent ;  and  that,  by  means  of  the  premises,  the 
appellee  ought  to  recover  of  the  appellants  the  amount  of 
said  note,  with  interest  and  attorney's  fees.    Wherefore,  etc. 

It  may  be  conceded,  we  think,  that  the  said  Reuben  Tay- 
lor, as  the  assignee  of  the  note  by  the  appellants,  might  have 
maintained  an  action  against  them  upon  their  assignment,  at 
least  before  his  assignment  of  his  judgment  to  the  appellee, 
upon  the  ground  of  the  insolvency  of  Weaver,  as  alleged,  at 
and  since  the  appellants'  assignment  of  the  note.  For,  the 
doctrine  is  settled  by  the  decisions  of  this  court,  that  the' 
contract  of  an  assignor  of  a  note,  negotiable  under  our 
statute,  but  not  governed  by  the  law  merchant,  is  a  warranty 
that  the  maker  is  liable  on  the  note  and  able  to  pay  it. 
HoweU  V.  Wilson,  2  Blackf .  418  ;  Bering  v.  Findlay^  7  Ind. 
247  ;  Black  v.  Duncan,  60  Ind.  522,  on  p.  532. 

Taylor  had  a  cause  of  action  against  the  appellants,  upon 
their  assignment  of  the  note,  by  reason  of  the  insolvency  of 
the  maker  of  the  note  at  and  after  the  date  of  their  assign- 
ment thereof.     Taylor  obtained  a  judgment  against  the 
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maker  of  the  note,  for  the  amount  due  thereon,  and  subse- 
quently assigned  his  judgment  to  the  appellee.  The  ques- 
tion for  our  decision,  in  this  case,  may  be  thus  stated:  By 
his  mere  assignment  of  his  judgment  to  the  appellee,  did 
Taylor  also  assign  and  transfer  to  such  assignee  his  cause 
of  action,  theretofore  existing,  against  the  appellants,  upon 
their  assignment  to  him  of  the  note  on  which  the  judgment 
had  been  rendered?  We  are  of  the  opinion,  that  this  ques- 
tion ought  to  and  must  be  answered  in  the  negative.  The 
effect  of  Taylor's  assignment  of  the  judgment  to  the  appel- 
lee, under  the  provisions  of  the  statute  authorizing  such 
assignment,  was  simply  to  vest  the  title  to  such  judgment 
in  the  assignee  thereof,  and  to  enable  such  assignee  to  main- 
tain, in  his  own  name,  any  action  on  the  judgment  which 
the  plaintiff  therein  might  have  maintained  thereon.  2  R.  S. 
1876,  p.  351.  In  construing  the  provisions  of  the  statute 
referred  to,  in  the  case  of  JReid  V.  Hoss^  15  Ind.  265,  this 
court  said  :  ^^The  assignment  simply  transfers  the  judgment 
to  the  assignee,  and  no  liability,  as  to  the  solvency  of  the 
judgment  debtor,  attaches,  in  the  absence  of  fraud  or  ex- 
press stipulation.  We  see  no  good  reason  why  this  trans- 
fer does  not  stand  upon  the  same  ground  as  the  transfer  of 
any  personal  chattel.     *     *     *  The  settled  law  of  the 

State,  that  an  assignee  of  a  note,  having  used  due  diligence 
to  collect  of  the  maker,  may  maintain  his  action  against  his 
endorser,  has  its  foundation  in  express  and  positive  legisb- 
tion.  No  such  legislation,  however,  is  to  be  found  in  refer- 
ence to  the  assignment  of  judgments ;  and  we  can  not  infer 
that  the  Legislature  intended  to  place  the  assignment  of 
judgments  and  promissory  notes  upon  the  same  ground,  as 
to  the  liability  of  the  assignor.  In  the  one  case,  they  have 
provided  for  such  liability ;  in  the  other,  they  have  not.'* 

It  has  often  been  decided  by  this  court,  that  the  cause  of 
action  in  suit  is  merged  in  the  judgment  rendered  thereon 
Cissna  v.  Haines^  18  Ind.  496  ;  Rawley  v.  Hooker^  21  Ind. 
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144 ;  AuU  V.  Zeheringy  38  Ind.  429  ;  Gould  v.  Hoyden^  63 
Ind.  443.  Weaver's  note,  therefore,  was  merged  in  the 
judgment  which  Taylor  recovered  thereon.  After  judgment 
the  note  could  not  be  endorsed  or  assigned.  Daniel  Neg. 
Instruments,  sec.  728 ;  Wooten  v.  Maultsbt/j  69  N.  C.  462. 
If  the  note,  after  judgment,  could  not  be  directly  assigned 
by  written  indorsement  thereon,  as  surely  it  could  not  be, 
a  fortioriy  as  it  seems  to  us,  it  could  not  be  assigned 
indirectly,  by  the  mere  assignment  of  the  judgment  in 
which  it  was  merged,  so  that  such  assignee  would  have  an 
action  against  the  appellants,  as  remote  endorsers  of  the 
note.  We  are  of  the  opinion  tbat  the  appellee,  upon  the 
facts  stated  in  his  complaint,  was  not  and  can  not  be  re- 
garded as  the  assignee  of  the  note  ;  and,  under  the  statute, 
the  cause  of  action  is  given,  in  such  a  case,  to  the  assignee 
of  the  note  itself,  and  not  to  the  assignee  of  a  judgment  on 
the  note.  The  cause  of  action,  if  any  exists,  has  its  origin 
in,  and  is  governed  by,  the  provisions  of  **An  act  conceriBng 
promissory  notes,"  etc.,  approved  March  11th,  1861 ;  and 
this  statute,  we  think,  fails  to  provide  for  any  such  case  as 
is  made  by  the  appellee's  complaint.  1  R.  S.  1876,  p.  635. 
The  statute  does  not  in  terms  apply  to  judgments,  but  it  is 
limited  to  instruments  in  writing,  thereby  made  negotiable, 
and  the  rights  and  liabilities  of  the  parties  to  such  instru- 
ments. We  can  not  extend  the  provisions  of  this  statute, 
by  construction,  so  that  it  would  provide  that  the  assignee 
of  a  judgment  against  the  maker  of  a  note,  having  used  due 
diligence  in  the  premises,  etc.,  should  have  an  action  against 
anv  remote  endorser  of  the  note,  before  it  was  merged  in 
the  judgment.  Wc  know  of  no  law,  statutory  or  otherwise, 
in  force  in  this  State,  which  gave  the  appellee,  as  the  as- 
signee of  the  judgment  on  Weaver's  note,  an  action  against 
the  appellants,  as  the  remote  endorsers  of  such  note  before 
its  merger  in  the  judgment. 

Our  conclusion  is,  that  the  facts  stated  in  the  complaint 
Vol.  75.-25 
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were  not  ftufficient  to  constitute  a  cause  of  action  in  fsror 
of  the  appellee  and  against  the  appellants ;  and  that,  fw 
this  reason,  the  court  erred  in  overruling  the  demurrer  to 
such  complaint. 

The  judgment  Is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


*•♦ 


No.  7745. 

Tatloe,  Assignee,  v.  Russell,  Administrator. 

DB0EBENTS'  Estates. — Principal  and  Surety. — Beplevin  Bail. — Where 
one  becomes  replevin  bail  upon  a  judgilient  rendered  against  the  prin- 
cipal debtors,  And  against  the  estate  of  a  deceased  surety  as  such,  at 
the  request  of  the  principal  debtors,  he  must  look  to  them  alone  for 
reimbursement  for  the  payment  of  the  judgment,  and  can  not  enforce 
a  claim  for  payment  against  the  estate  of  the  surety. 

Same. — Judgment  Against  Administrator  not  Bepleviable, — Such  judgment 
against  an  administrator  is  not  repleviable,  and  the  result  of  the  entiy 
of  replevin  bail  is  the  same  as  if  objection  had  been  made  under  secdoo 
430,  2  R.  S.  1876,  p.  205. 

Same.— ^ery. — Filing  Claim, — Limitation. — Should  not  such  a  claim  be 
filed  within  one  year  from  the  date  of  the  first  appointment  of  an  ex- 
ecutor or  administrator,  and  notice  thereof? 

From  the  Hendricks  Circuit  Court. 

T.  J.  Cofer  and  N'.  M.  Taylor ^  for  appellant. 
C  G.  Navey  for  appellee. 

Woods,  J. — The  appellee,  as  administrator  of  the  estate 
of  Samuel  A.  Verbriche,  filed  a  report  for  final  settlement, 
showing:  that  he  had  disbursed  on  claims,  and  to  the  widow 
of  the  deceased,  a  sum  in  excess  of  all  moneys  which  had 
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le  to  his  bands,  both  from  the  i>eal  and  the  personal  estate. 
Tbe  appellant,  as  assignoe  in  bankniptcj  of  James  Nichols, 
filed  an  exception  to  the  report,  averring,  in  substance,  that 
he  is  assignee  of  the  estate  of  said  Nichols,  a  duly  adjudged 
bankrupt,  and  that  pursuant  to  and  by  authority  of  a  certain 
order  and  written  permit  of  the  District  Court  of  the  United 
States  for  the  District  of  Indiana,  a  copy  of  which  is  given, 
he  excepts  to  said  report  for  the  following  reasons,  to  wit : 
That  as  such  assignee  he  has  a  valid  preferred  claim  against 
aaid  estate  in  the  sum  of  three  hundred  and  sixty-five  dollars ; 
that  said  Yerbriche,  in  his  lifetime,  became  surety  upon  a 
note  executed  by  Jules  A.  Viquesney  and  George  W.  Sob- 
inson,  as  principals,  to  Valentine  Lingenf alter,  in  the  sum  of 
three  hundred  dollars  ;  that  after  the  death  of  said  Yerbriche, 
and  on  the  7th  day  of  October,  1876,  judgment  was  rendered 
on  said  not^  in  the  sum  of  three  hundred  and  twenty-one 
dollars  agamst  said  Yiquesney  and  Robinson  as  principals, 
and  said  Robinson  C.  Russell,  administrator  of  the  estate  of 
said  Yerbriche,  as  surety ;  that  afterwards,  on  the  15th  day 
of  November,  1876,  said  James  Nichols  became  replevin  bail 
for  the  stay  of  execution  on  said  judgment ;  that  afterwards, 
to  wit,  December  3d,  1877,  said  Nichols,  bankrupt,  as  such 
replevin  bail,  was  forced  to,  and  did,  pay  off  and  satisfy  said 
judgment,  interest  and  costs,  in  the  sum  of  three  hundred  and 
fifty  dollars ;  that  said  Yiquesney  is  now,  and  for  the  last 
twelve  months  has  been,  in  bankruptcy,  and  said  George  W. 
Robinson  has  left  the  State  of  Indiana,  leaving  no  property 
with  which  to  satisfy  said  claim ;  that  the  estate  of  said 
Yerbriche  is  solvent,  and  there  are  assets  thereof  with  which 
to  satisfy  said  claim,  which  is  due  and  unpaid,  hut  the 
administrator  has  failed  and  refused,  and  still  refuses,  to 
pay  the  same.  Wherefore  said  assignee  asks  that  said  report 
be  not  approved,  and  that  the  administrator  be  ordered  to 
pay  said  claim  out  of  the  assets  of  said  estate,  and  that  the 
court  allow  full  relief  in  the  premises. 
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To  this  complainty  or  statement  of  exception,  the  oomt 
sustained  a  demurrer  and  gave  judgment  for  the  appelke. 
The  appellant  saved  an  exception  to  the  ruling,  and  has 
properly  assigned  error  thereon.  The  proceedings  in  the 
court  below  were  had  in  October,  1878. 

It  may  be  observed  that  the  appellant's  claim  against  the 
estate  was  probably  one  which  under  the  law  is  required  to 
be  filed  within  one  year  from  the  date  of  the  first  appoint- 
ment of  an  executor  or  administrator  of  the  estate  and  notice 
thereof ;  yet  it  is  not  shown  that  he  had  ever  filed  his  claim, 
nor  but  that  the  time  had  passed  within  which  he  was  al- 
lowed to  file  it.  But,  without  deciding  anything  upon  this 
point,  we  pass  tO  other  considerations,  upon  which  we  con- 
clude that  the  appellant  had  no  valid  claim  against  Ver- 
briche's  estate. 

The  allegation  in  this  respect  is  that  James  Nichols  be- 
came replevin  bail  upon  the  judgment  which  had  been  ren- 
dered against  Viquesney  and  Robinson,  as  principal  debtors, 
and  the  estate  of  Verbriche^  as  surety ;  but  at  whose  request 
he  became  bail,  or  whether  at  the  request  of  anybody,  is  not 
alleged.  The  provision  of  the  code,  section  420,  is  that  any 
person,  against  whom  a  judgment  has  been  rendered  for  the 
recovery  of  money  or  property,  "may,  by  procuring  one  or 
more  sufficient  freehold  sureties,  to  enter  into  a  recoffnizance,'' 
etc.,  have  a  stay  of  execution.  But  there  is  no  authority 
for  any  one  volunteering  to  become  replevin  bail.  By  the 
430th  section  it  is  provided  that  if  one  of  two  or  more  judg- 
ment defendants  be  surety  for  any  other  or  others  in  the 
contract  on  which  the  judgment  is  founded  and  object  to  a 
stay,  no  stay  can  be  allowed  unless  the  bail  undertake  spe- 
cially to  pay  the  judgment,  if  it  can  not  be  levied  of  the  pt*i- 
cipal  defendant.  The  appellant's  complaint  does  not  show 
but  that,  in  becoming  bail,  Nichols  was  a  volunteer,  nor  that 
he  did  not  bind  himself  specially  to  pay  the  judgment  if  not 
levied  of  the  principal  defendants.    It  is  manifest  that  a  stay 
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of  execution  can  be  of  no  direct  advantage  to  an  estate  against 
which  a  judgment  has  been  rendered,  and  in  such  cases  as 
this,  where  the  judgment  is  against  the  principal  debtor  as 
such,  and  against  the  estate  as  surety  only,  the  entry  of  re- 
plevin bail  is  likely  to  result  in  harm  to  the  estate,  if  he  who 
enters  into  the  recognizance  can  have  recourse  upon  tlie 
estate  to  recover  any  sum  which  he  may  be  forced  to  pay. 
If  such  be  the  law,  it  would  seem  to  be  the  clear  duty  of  an 
administrator  or  executor  in  any  such  case  to  interpose  .an 
objection  to  a  stay,  and,  in  default  of  so  doing,  he  might  be 
liable  on  his  bond  for  any  injury  suffered  by  the  estate.  It 
was  held,  however,  in  Egbert  v.  The  State,  4  Ind.  399,  that 
&  judgment  against  an  administrator  was  not  repleviable. 
Oting  the  statutory  provisions  in  relation  to  the  subject, 
the  court  said :  * 'These  are  all  the  provisions  authorizing 
replevin  bail,  and  they  show  plainly  enough  that  the  judg- 
ments made  repleviable  are  those  rendered  against  defend- 
ants in  their  personal  capacities,  which  they  are  bound  to  pay 
absolutely  out  of  their  own  property.  A  judgment  against  an 
administrator,  as  such,  to  be  paid  out  of  the  estate  of  the  de- 
ceased, is  not  substantially,  but  merely  nominally,  a  judgment 
against  him.  It  is  a  judgment  against  the  estate  upon  which 
he  administers,  and  is  never  to  be  paid  unless  the  estate  xb 
able  to  pay  it.  The  administrator  is  not,  by  such  a  judg- 
ment, rendered  absolutely  liable  for  its  payment.  Such  a 
judgment  is  not  within  the  statutes  authorizing  replevin 
bail.'*  The  statutory  provisions  referred  to  are  substantially 
the  same  as  those  in  the  code  of  1852,  which  govern  this  case. 
The  only  difference  in  the  facts  worthy  to  be  noted  is  that 
in  the  case  referred  to  the  judgment  was  against  the  admin- 
iatrator  alone ;  while  in  this  case  it  is  against  living  parties 
in  their  personal  capacities,  as  well  as  against  the  adminis- 
trator in  his  trust  capacity.  But  there  is  no  difficulty  in  the 
application  of  the  rule.  The  judgment  defendants,  against 
whom  an  eitecution  may  issue,  may,  if  they  choose,  procure 
the  entry  of  replevin  bail,  but  as  the  entry  works  no  benefit 
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to  tbe  estate  represented  by  the  sdministrator,  who  is  tim 
defendant,  and  under  the  law  is  not  applicable  to  the  jodg^ 
ment  againat  the  adminiatrator,  the  result  is  the  same  as  if 
an  objection  to  a  stay  had  been  made  by  the  administrator, 
and  he  who  goes  bail  in  such  ease  can  have  no  recourse  m 
the  estate. 

What  the  effect  would  be,  if  the  estate  were  not  'm  the 
position  of  a  surety,  as  in  this  case,  it  is  not  necessary  to 
decide,  nor  to  consider.  It  may  be  suggested,  however, 
that  the  direct  result  would  be  the  same ;  but  indirectly  the 
replevin  bail,  who  had  been  compelled  to  pay  the  judgment, 
might  have  partial  relief  against  the  estate.  The'estnto 
being  liable  to  its  co-defendants  for  a  contrlbutive  share  of 
the  debt,  in  case  they  had  paid  it,  he  who,  at  the  request  of 
the  co^^fendants,  became  replevin  bail  and  waa  compelled 
to  pay  the  judgment,  might  be  subrogated  to  the  right  to 
enforce  the  contribution.  And  so,  if  the  estate  were  tha 
principal  debtor,  and  the  replevin  bail  were  entered  on  behalf 
of  the  surety  in  the  judgment,  the  bail,  who  had  paid  the 
jndgment,  might  be  allowed  to  enforce  the  claim  against  tke 
estate,  for  the  entire  amount  which  he  had  paid*  But  tlM 
appellant  has  no  such  right.  He  became  replevin  bail  for 
the  principal  debtors,  and  at  their  request,  if  Bt  the  pro- 
curement of  anybody  who  had  a  right  to  obtain  bail,  and 
to  them  alone  he  must  look  for  reimbursement. 

The  judgment  is  affirmed  with  costa. 
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No.  7730. 
LbWIS  V.  BORTBFIELD  ET  AL. 

PAannON.  —  Pleading,  —  Complaint.  -^  PracUee,  —  Pindlng.  ^  Ofifnm 
Cotirl.— Objections  to  a  complaiat  for  partition  ot  real  tAiat«  Iff 
telUng  to  state  speeiflcally  the  title  of  the  parties  te  tlie  land,  aad  Ihift 
they  held  the  same  as  tenants  in  eoouuen,  mads  Isr  the  llxst  line  in 
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Ite  SapreoM  Cottrt,  are  not  avaiUble  lo  tvfBne  the  jadgmMt  belowi 
where  the  flnding  of  the  court  was  that  the  parties  were  the  ownen  in 
f^  and  tenants  in  common  of  snoh  land. 

9Aim.^Dtf(e6ii  Owed  hff^Mence  and  PM»ig.---&t^  ief^tm  an  t4  tiMt 
ehataoter  whioh  ai^  haTe  be^n,  and  doaMeas  were,  aopptted  by  tfa« 
evidence,  and  cured  by  the  finding  of  the  court. 

t^BACncK,— Pleading, — Cross  Complaint.'^Isstie.^A^T  trial  without  ob^ 
jeetlon,  ahhou|^  no  answer  was  filed  to  a  eross  eomplaint,  il  wffl  be 
Mi^atdad  on  appeal  as  tt  an  answer  in  denial  had  been  fiied^ 

SUifE.^-Cyo«<  GampMnL-^Jfipearanoe.  — Sertrtee.—IkfauH.'^JudgmenU-^ 
It  is  only  where  one  of  two  or  more  defendants,  after  personal  setvloey 
makes  defkult  in  the  original  action,  and  another  defendant  files  m 
eMas  oetnplatnt,  setting  vp  new  nattw  nxK  appaMni  in  the  ortglnU 
eemplaintt  that  the  defauUiug  defendant  must  be  served  with  process. 
Issued  on  such  cross  complaint,  before  any  judgment  by  default  can 
t>e  rendered  against  him  thereon. 

From  the  Delaware  Circuit  Court. 

W.  Marchi  for  appellant. 

J.  N*  Templar  and  JR,  S.  Qregorjf^  for  appelleee. 

HowK,  C.  «r. — ^This  was  a  salt  by  the  appellee  Bortsfield, 
against  the  appellant,  Letris,  and  Susannah  and  William 
Goings,  for  the  partition  of  certain  real  estate,  in  Delaware 
connty.  All  the  defendants  jointly  answered  Bortsfield*a 
complaint  by  a  general  denial ;  and  the  appellant,  in  a  sec* 
and  paragraph,  alleged  that  he  was  the  separate  and  ifidi«' 
▼idtml  owner  in  fee  of  all  the  real  estate  in  controversy,  to 
which  paragraph  Bortsfleld  replied  by  a  general  denial.  The 
defendant  Susannah  Gkrings  separately  filed  a  cross  com- 
plaint, alleging  that  she  was  the  owner  in  fee  of  an  ttndi* 
vided  interest  in  the  real  estate,  and  praying  for  partitiociy 
etc.,  to  which  cross  complaint  the  appellee  Bortsfleld  an- 
swered by  a  general  dental. 

The  cause  was  tried  by  the  conrt,  and  a  flnding  was  made 
that  the  appellant,  Lewis,  was  the  owner  in  fee  simple  of 
the  undivided  ifve«^venths,  and  that  the  appellee  Borte* 
field  and  said  Susannah  (doings  were  each  the  owner  in  fee 
of  an  dttdivided  one^seventh,  and  tenants  in  common  of  the 
real  estate  fad  controversy ;  and  that  the  appellee  Borlifekl 
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and  said  Susannah  Goings  were  each  entitled  to  partiticm 
and  to  have  their  respective  interests  in  the  real  estate  set 
off  to  each  of  them  in  severalty.  Thereupon,  an  interlocal 
tory  judgment  was  rendered,  awarding  partition  and  ap- 
pointing commissioners  to  make  and  report  the  same,  in 
accordance  with  the  finding  of  the  court.  When  these  com- 
missioners made  their  report  of  partition,  the  appellant  filed 
exceptions  thereto,  which  were  sustained  by  the  court  and 
the  report  set  aside ;  and  the  court  then  appointed  other 
commissioners  to  make  and  report  such  partition,  upon  and 
in  pursuance  of  the  previous  finding  of  the  court.  After- 
wards, these  commissioners  made  and  acknowledged,  in 
open  court,  a  written  report  of  the  partition  made  by  them ; 
and,  no  good  cause  having  been  shown  against  said  report, 
it  was  confirmed  by  the  court,  and  final  judgment  of  parti- 
tion was  rendered  thereon  and  in  accordance  therewith. 

In  this  court,  the  appellant  has  assigned,  as  error,  that 
the  petition  or  complaint  of  the  appellee  Bortsfield  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  In 
his  complaint,  the  said  Bortsfield  alleged,  in  substance,  that 
he  and  the  said  Susannah  Goings  were  each  the  owner  of  the 
undivided  one-seventh  part,  and  that  the  appellant  was  the 
owner  of  the  undivided  five-sevenths  part  of  the  real  estate, 
particularly  described,  in  Delaware  county ;  **and  plaintiff 
asks  judgment  for  partition  of  said  realty,  and  that  his  said 
interest  therein  be  set  off  to  him  by  commissioners  to  be 
appointed  by  said  court." 

This  complaint  must  be  regarded,  we  think,  as  a  model 
of  brevity,  but  not  of  good  pleading.  In  discussing  the 
alleged  insufficiency  of  the  complaint,  the  appellant's  learned 
counsel  says:  ^^The  second  section  of  the  act  concerning 
partition  requires  the  petitioner  to  state,  in  his  •  petition, 
the  titles  of  the  parties  and  their  rights.  This  petition 
does  not  state  either  of  their  titles,  and  only  in  part  their 
rights.     It  does  not  state  whether  the  parties  hold  as  ten- 
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ants  in  common,  or  joint  tenants,  or  what  estate  they  haye 
in  the  land/' 

This  is  the  entire  argument  of  the  appellant's  counsel  on 
the  question  of  the  supposed  insufficiency  of  the  complaint 
or  petition.  But,  if  it  be  conceded  that  the  complaint  in 
this  case  is  defective  in  the  particulars  suggested  by  counsel, 
that  it  should  have  been  alleged  therein  that  the  parties 
were  the  owners  in  fee  simple  of  their  respective  interests  in 
the  land,  and  that  they  held  the  same  as  tenants  in  common, 
yet  we  are  of  the  opinion  that  these  defects,  on  objection 
thereto  for  the  first  time  in  this  court,  can  not  be  made 
available  for  the  reversal  of  the  judgment  below.  If  the 
appellant  had  moved  the  circuit  court  to  require  the  plaintiff 
to  make  his  complaint  more  specific  in  the  partit^ulars  men- 
tioned, or  had  demurred  thereto  for  the  want  of  sufficient 
facts,  it  might,  perhaps,  have  been  error  to  have  overruled 
snch  motion  or  demurrer.  But  this  point  is  not  before  us, 
and  is  not  decided.  The  defects  complained  of  by  counsel 
were  of  that  character  which  might  have  been,  and  doubt- 
less were,  in  this  case,  supplied  by  the  evidence  and  cured 
by  the  finding  of  the  court,  as  the  trier  of  the  facts.  For 
the  court  found,  as  already  stated,  that  the  parties  were  the 
owners,  in  fee  simple,  of  their  respective  interests  in  the 
real  estate,  and  that  they  held  the  same  as  tenants  in  com- 
mon. Donellan  v.  Hardy ^  57  Ind.  393  ;  Smith  v.  Freeman^ 
71  Ind.  85 ;  Field  v.  Burton,  71  Ind.  380 ;  The  Indianap- 
did,  etc.,  B.  JR.  Co.  v.  McCaffery,  72  Ind.  294. 

Our  conclusion  is,  that  the  objections  now  urged  by  the 
appellant's' counsel,  to  the  sufficiency  of  the  complaint,  for 
the  first  time  in  this  court,  come  too  late,  and  must  be  re- 
garded as  cured  by  the  finding  of  th6  trial  court. 

The  appellant's  counsel  further  says,  in  his  brief  of  this 
cause:  "Again,  no  issue  was  made  upon  the  cross  com- 
plaint of  Susannah  Goings,  by  Lewis.  There  was  no  ap- 
pearance by  Lewis  to  the  cross  complaint.     It  was  tried 


*• 


8»4  SUPREME  COUBT  OF  INDIANA, 

I  -      .11.         m    .I..  -.-.■■„  .  I  ■  I    — — ^M^>» 

without  Boi  api»eacanee  or  iieue."  Thk  is  aU  tliai  is  siid 
by  counsel  on  either  of  the  points  suggested  in  this  |^  of 
his  wcgiimeut.  It  is  cleai*  that  appellant's  failure  to  answer, 
or  join  issue  upon,  the  cross  complaiat  of  Susannah  Gain|;i, 
affords  him  no  ground  for  the  revei*sal  of  the  judgmettt 
below ;  after  trial,  without  objection  on  that  ground,  tl* 
though  no  answer  was  filed  to  the  cross  compl^nt,  it  will 
be  regai*ded  and  held,  on  appeal,  as  if  an  answer  in  deaisl 
had  been  filed.  Caaad  v.  Holdridge^  50  Ind.  529  ;  Purdm 
y.  Stevensouy  54  Ind.  161 ;  Baas  v.  Sirdth^  61  Ind.  72. 

Nor  will  the  alleged  fact,  that  there  was  no  appearance  by 
appellant  to  the  cross  complaint,  aftord  him  any  ground  for 
the  reversal  of  the  judgment.  He  appeared  fully  in  ths 
action,  as  showu  by  the  record,  both  before  and  after  the 
filing  of  the  eross  complaint,  and  was  bound,  therefore,  to 
take  notice  of  the  cross  complaint,  without  the  issue  and 
service  of  process  thereon.  It  is  only  where  one  of  two  or 
more  defendants,  after  personal  service,  makes  default  in 
the  original  action,  and  another  d^endant  files  a  cross 
complaint,  setting  up  new  matter  not  apparent  on  the  face 
of  the  original  complaint,  t^at  the  defaulting  defendant 
must  be  served  with  process  issued  on  such  cross  complaint, 
before  any  judgipent  by  default  can  be  taken  or  rendered 
against  him  on  such  cross  complaint.  FUtclier  v.  ffdmu^ 
25  Ind.  458 ;  Joyce  v.  Whitney,  57  Ind.  550^  T/m  Stat^ 
ex  rel.  Kdb,  v.  Unnis,  74  Ind.  17* 

Besides,  the  cross  complaint  of  Susannah  Goings  did  not 
set  up  any  new  matter,  but  allied  substantially  the  sme 
facts  which  were  stated  in  the  original  complaint  e£  the 
appellee  Bortsfield* 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed^  at  the  appellant's  costs. 
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HaTIM  ET  AL.   v.   HaTBS  est  All. 

Afprai..— JQTet^  o/.— r/tiddrmesi^.— An  appeal  to  the  Supreme  Court  does 
not  amiul  a  jadgment.  Tbe  utmost  effect  ir  can  haTe,  when  accom* 
paaied  by  the  pr(H>er  ausnllary  ppoceediiigB,  U  to  stay  the  enforeemeiit 
Hi  the  judgment  appealed  from. 

Decedents*  Estates.— Content  o/  WUL—Spedal  and  General  Admini$tra* 
ian.'-AppeaL— Alter  a  Judgment  against  the  validity  of  a  will,  In  atk 
actioB  to  reelsi;  the  probaiso  thereof,  during  the  pendency  of  whldk 
action  a  special  administrator  was  appointed  for  the  decedent's  estate^ 
it  is  proper  for  the  court  to  appoint  a  general  administrator,  although 
an  appeal  may  have  been  taken  from  such  judgment. 

Sake.— i^/U  •/  CouH  to  InskM  SxeaUar.^ln  such  case  the  court,  by  the 
awointmaat  of  a  general  administrator,  did  not  deprive  itself  of  th» 
power  to  install  the  rightful  executor  of  the  will  in  office  should  a  judg** 
ment  of  reversal  result  in  a  final  adjudication  declaring  the  will  valid 
and  effectual. 

S^MM^^Bpeeiai  amd  ^hneteA  il(ifnMiCra(ot«.«-49p6Cial  administrators  are 
agyointed  for  temporary  purposes,  and  not  as  permanent  representa^ 
tlves  of  the  decedent's  estate,  and  when  the  condition  of  affairs  which 
made  the  appointment  of  a  special  administrator  necessary  has  ceased 
to  exiiit,  then  the  special  letters  may  be  supplanted  by  general  letters 
«<  adoUnistratlon. 

^AMK.'-Bight  of  Next  of  Kin  to  LeUen  ^  Admiaiftralion.— Section  7  of  tlia 
act  for  the  settlement  of  decedente'  estates.  2  R.  S.  1876.  p.  4d2.  is 
mandatory,  and  where  a  son  of  a  decedent,  eligible  and  qualified,  asks 
to  be  appointed  administrator  of  tite  esrate.  it  is  error  for  the  ^»iirt  t9 
ssf nae  the  reqaasc  and  confer  the  tmat  upon  a  stranger. 

Trom  the  Dearbmm  Circttit  Court. 

cT.  Schwartz  and  0.  B,  Liddell^  for  appellants. 
S.  A.  Buff  and  (r.  W.  Galvin^  for  appellees. 

Eluott,  J.— Joseph  Hayes  died  in  the  year  1875,  leaTlng 
an  infltmrneut  purporting  to  be  his  last  will.  The  iostriH 
ment  was  offered  for  probate,  resistante  was  made,  issuee 
fonued,  and  trial  had,  resulting  in  a  judgment  agaittst  the 
proponents  of  the  supposed  wilL  From  this  judgment  an  ap- 
peal te^  this  eoort  was  taken,  bond  filed,  and  sapersedeas  i»- 
sued.  Soon  alter  the  death  of  Joseph  Hayes,  and  after  ob- 
jaelioa  to  the  probate  of  his  alleged  wiU  had  been  filed,  spe» 
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cial  administrators  were  duly  appointed.  After  the  judg- 
ment declaring  the  will  invalid  was  entered,  and  after  the 
appeal  to  this  court  and  the  issuing  of  the  supereedeas,  the 
appellees  applied  for  the  appointment  of  a  general  admin- 
istrator of  the  esUte  of  said  Joseph  Hayes,  and  such  pit>. 
ceedings  were  had  as  resulted  in  the  appointment  of  Philip 
L.  Matthews.  Resistance  to  such  appointment  was  made  by 
the  appellants,  and  from  the  judgment  granting  letters  to 
said  Matthews  they  prosecute  this  appeal. 

The  judgment  declaring  the  asserted  will  of  Joseph  Hayes 
to  be  invalid  was  not  set  aside  or  its  force  in  any  wise  im- 
paired by  the  appeal.    Walkerv.  HeUer,  73  Ind.  46.    There 
was  after  that  judgment,  and  until  reversal,  no  such  will, 
and  consequently  there  could  be  no  executors.     An  appeal 
does  not  annul  a  judgment ;  the  utmost  effect  it  can  have, 
even  when  accompanied  by  the  proper  auxiliary  proceediags, 
is  to  stay  the  enforcement  of  the  judgment  appealed  from. 
There  was,  therefore,  no  reason  why  the  court  did  not  have 
full  power  to  appoint  a  general  administrator  at  the  time 
letters  were  granted  to  Matthews.   There  was  nothing  in  the 
condition  of  affairs  making  it  necessary,  or  indeed  proper, 
to  continue  the  special  administrators  in  office.     Counsel 
place  much  stress  upon  the  act  of  February  26tb,  1857,  hot 
we  find  no  warrant  in  it  for  the  conclusion  of  appellants  that 
the  court  was  bound  to  continue  the  special  administrators 
until  the  final  disposition  of  the  appeal.     That  act  does  not 
mean  that  the  special  administrators  shall  continue  beyond 
the  temiinatioft  of  the  contest.    In  the  present  instance,  the 
judgment  of  the  court  pronouncing  against  the  will  ended 
the  contest,  and  declared  authoritatively  that  there  was  qo 
will.     When  this  point  was  reached,  and  it  was  determined 
that  there  was  no  executor  because  no  will,  it  became  not 
only  proper,  but  necessary,  to  appomt  a  general  adminis- 
trator, to  whose  hands  the  estate  should  be  finally  commit- 
ted for  administration.   Special  administrators  are  appointed 
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for  temporary  purposes,  and  not  as  permanent  or  regular 
representatives  of  the  decedent's  estate.  When  the  time  for 
the  appointment  of  ti  regular  administrator  arrives,  or  when 
the  condition  of  affairs  which  made  the  appointment  of  a 
special  administrator 'necessary  has  ceased  to  exist,  then  the 
special  letters  may  be  supplanted  by  general  letters  of  ad- 
ministration. 

We  know  that  the  appellants  in  the  case  growing  out  of 
the  contest  of  the  will  were  successful  on  appeal,  and  ob- 
tained a  reversal  of  the  judgment  rendered  in  that  case. 
Hayes  v.  Burkam^  67  Ind.  359.  But  this  does  not  alter  the 
rule  of  law  applicable  to  the  state  of  things  existing  when 
Matthews  received  general  letters  of  administration.  When 
the  letters  were  granted,  the  judgment  declaring  the  will  in- 
valid was  in  full  force,  and  there  was  simply  a  pending  ap- 
peal, and  nothing  more. 

It  was  immaterial  whether  the  administrator  in  office  was 
a  general  or  special  one ;  the  court  had  as  much  power  to 
remove  the  one  as  the  other  in  case  there  should  be  a  final 
judgment  sustaining  the  will.  By  appointing  a  general  ad- 
ministrator, the  court  did  not  strip  itself  of  the  power  to 
install  the  rightful  executor  in  office  should  a  judgment  of 
reversal  result  in  a  final  adjudication  declaring  the  will  to  be 
a  valid  and  effective  one.  The  right  to  put  the  executor  in 
office,  upon  proper  demand,  is  as  complete  against  the  gen- 
eral as  against  the  special  administrator  in  such  cases  as  the 
pi-esent. 

Whether  the  appellants  could  have  enjoined  the  adminis- 
trator from  proceeding  in  contravention  of  the  provisions  of 
the  will,  pending  the  appeal,  is  a  question  we  do  not  feel 
called  upon  to  decide,  for  we  do  not  regard  it  as  presented 
bv  the  record. 

It  appears  from  the  evidence,  and  without  contradiction, 
that  Ezra  G.  Hayes,  a  son  of  the  decedent,  possessing  all 
the  requisite  qualifications  and  properly  eligible  in  every  re- 
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^lecty  asked  to  be  appointed  administrator,  and  that  his  pe- 
tition was  denied  and  the  trust  conferred  upon  a  stranger. 
So  far  as  we  can  ascertain,  there  was  nothing  in  the  evidence 
tending  to  show  that  the  son  was  ineligible,  and  the  appellees 
have  not  called  our  attention  to  any  fact  tending  to  impeach 
his  right  to  administer  upon  his  father^s  estate. 

Section  7  of  the  act  concerning  the  settlement  of  dece- 
dents' estates  commands,  not  directs  merely,  that  letters 
«hall  be  granted  to  the  next  of  kin,  and  we  can  find  nothing 
in  the  record  justifying  the  action  of  the  court  in  disregard- 
ing this  command  by  denying  the  kinsman's  petition  and  oc»- 
ferring  the  trust  upon  a  stranger. 

Judgment  reversed,  at  costs  of  the  appellees. 
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Begien  t;.  Freeman. 

Decedents'  "Estates.— Executor  or  AdminUtrator.—Sight  to  fl^.— Gen- 
erally <,  the  executor  or  administrator  of  a  decedent  alone  can  maintain 
an  action  tor  the  recovery  ot  a  debt  due  or  owing  to  such  decedent  at 
his  death. 

Same. — Intestate — No  Debts  and  No  Administration, — Bietrs  May  Sue," 
Heirs  at  law  of  an  intestate  may  sue  where  such  intestate  left  no  debts 
to  be  paid,  and  there  was  no  administration. 

Same. — Widow  as  Sole  Heir — Promissory  Note  Acquired  by  i>«ac«Mt,— An 
intestate's  widow,  being  his  sole  heir,  may  sue  upon  a  promissory  note 
payable  to  him,  which  came  to  her  by  descent. 

From  the  Madison  Circuit  Court. 

J.  IT.  McConnell  and  J.  W.  Sansbern/y  for  appellant. 
H.  D.  Thompson^  for  appellee. 

HowK,  C.  J. — ^This  was  a  suit  by  the  appellee,  against  the 
appellant,  upon  a  note  and  mortgage,  executed  by  the  latter 
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to  one  Nolly  Walden,  since  deceased,  and  inherited  by  tlie 
appellee  as  the  widow  and  sole  heir  at  law  of  said  decedent. 
The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  the  appellee  for  the  amount  due  on 
the  note  of  principal  and  interest,  and  for  an  attorney's  fee. 
The  appellant's  motion  for  a  new  trial  having  been  over- 
Tuled,  and  his  exception  saved  to  such  ruling,  the  court  ren- 
dered judgment  on  the  verdict. 

The  first  error  complained  of  by  the  appellant  is  the  deci- 
sion of  the  circuit  court  in  overruling  his  demurrer  to  the 
appellee's  complaint,  for  the  alleged  insufficiency  of  the 
facts  therein  to  constitute  a  cause  of  action.  In  her  com- 
plaint, after  stating  that  the  appellant  had  executed  the  note 
and  mortgage  in  suit,  to  Nolly  Walden,  the  appellee  further 

alleged  that  afterward,  on  the  —  day  of ,  18 7-,  the 

said  Nolly  Walden  died,  leaving  the  appellee  as  his  widow 
and  sole  heir  at  law  ;  that  there  had  not  been  any  adminis- 
tration of  said  decedent's  estate  ;  that  he  had  died,  leaving  no 
claims  or  debts  outstanding  against  him  or  his  estate  ;  and 
that  the  said  note  came  legally  into  her  hands  by  descent 
from  her  said  husband.  Upon  these  allegations,  the  ques- 
tion for  our  decision  is  this :  Are  these  facts  sufficient  to 
dhow  a  cause  of  action  in  the  appellee  upon  the  note  and 
mortgage  in  suit?  The  general  rule  is,  that  the  executor 
or  administrator  of  a  decedent  alone  can  maintain  an  action 
for  the  recovery  of  a  debt  due  or  owing  to  such  decedent, 
at  the  time  of  his  death.    Ferguson  v.  Barnes,  58  Ind.  169. 

But,  as  an  exception  to  this  general  rule,  it  has  been 
repeatedly  held  by  this  court,  that  the  heirs  at  law  of  an 
intestate  may  sue  for  a  debt  owing  to  such  decedent,  at  the 
time  of  his  death,  where  such  decedent  left  no  debts  to  be 
paid,  and  there  was  no  administration  of  his  estate.  Moore 
T.  The  Board,  etc.,  59  Ind.  516  ;  Westerjield  v.  Spencer,  61 
Ind.  339 ;  Church  v.  The  Grand  Rapids,  etc.,  R.  R.  Co., 
70  Ind.  161. 
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'  But  it  is  claimed  that  the  complaint  m  the  case  at  bar  was 
insui&cient  od  the  demurrer  thereto,  because  it  was  not  aU 
leged  therein  that  Nollv  Walden  had  died  intestate.  It  is 
true,  that  the  complaint  does  not  in  terms  allege  the  intes- 
tacy of  Nolly  Walden  at  the  time  of  his  death.  It  seems  to 
us,  however,  that  the  facts  averred  on  this  point  show,  with 
sufficient  clearness  and  certainty,  that,  as  to  the  note  iu  smt, 
Nolly  Walden  did  die  intestate,  for  the  appellee  alleged 
that  she  was  the  widow  and  sole  heir  at  law  of  said  dece- 
dent, and  that  the  note  came  legally  to  her  by  descent  from 
her  said  husband.  These  facts,  by  necessary  implication, 
entirely  exclude  the  idea  of  Walden's  testacy,  at  least  to  the 
note  in  suit ;  and,  in  connection  with  the  other  facts  alleged, 
they  show  a  prima  facie  title  in  the  appellee  to  the  note, 
sufficient,  we  think,  to  enable  her  to  maintain  an  action 
thereon  for  the  recovery  of  the  money.  The  court  did  not 
err  in  overruling  the  demurrer  to  the  complaint. 

The  only  other  error  assigned  by  the  appellant  is  the  de- 
cision of  the  trial  court  in  overruling  his  motion  for  a  new 
trial.  It  is  claimed  by  the  appellant's  counsel,  in  argument, 
that  the  verdict  of  the  jury  \uas  not  sustained  by  sufficient 
evidence.  Our  examination  of  the  evidence,  as  it  appears  in 
the  record,  has  led  us  to  the  conclusion  that  this  point  is  not 
well  taken.  It  is  true  that  the  evidence  is  not  very  full 
or  satisfactory,  but  we  can  not  say  that  it  did  not  fairly 
tend  to  sustain  the  material  averments  of  appellee's  com- 
plaint. From  the  facts  proven,  and  the  inferences  which 
the  jury  might  have  legitimately  drawn  from  such  facts, 
thoy  were  fully  justified  in  returning  a  verdict  for  the  ap- 
pellee ;  and,  in  such  a  case,  the  verdict  ought  not  to  be  dis- 
turbed on  the  weight  of  the  evidence.  Counsel  also  complain 
of  the  action  of  the  court,  in  rcfusins:  to  m\e  an  instruction 
at  the  appellant's  lequest:  but  the  record  shows  that  the 
substance  of  the  instruction  asked  was  given  the  jury  by  the 
court  of  its  own  motion  and  in  its  own  language.  The  court's 
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refusal  to  give  the  instruction  asked  for,  even  if  erroneous, 
was  therefore  a  harmless  error  and  would  not  authorize  th^ 
reversal  of  the  judgment. 

Finally,  it  is  insisted  by  appellant's  counsel,  that  the  dam* 
ages  assessed  by  the  jury,  in  their  verdict,  were  excessive  in 
the  sum  of  $29  over  the  amount  due  on  the  note.  But  it 
seems  to  us,  from  our  computation  of  the  amount  due  the 
appellee  under  the  evidence,  that  the  error  of  the  jury,  in 
assessing  the  damages,  was  in  favor  of  the  appellant  and 
against  the  appellee.  The  motion  for  a  new  trial  was  cor- 
rectly overruled. 


The  judgment  is  affirmed,  at  the  appellant's  costs. 


i 
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No.  7860. 

Edwards  et  al.  v.  Be  all,  by  Next  Frienix 

Real.  Estate. — Conveyance  to  Husband  and  Wife.^Bighi  of  Survivor, — 
Bight  of  Heir. — A  conveyance  of  land  to  a  woman  and  her  husband  to 
be  held  by  her  as  her  own  property,  the  husband  having  the  possession 
during  his  lifetime  and  possession  to  return  to  her  if  she  survive  him, 
vested  in  her  the  title  in  fee  subject  to  his  life-estate,  if  he  survived* 

SAMK.—Deed  Construed. —Joint  Tenancy  not  Created.— By  the  terms  of  such 
a  deed  a  joint  tenancy  by  entb^ties  was  not  vested  in  the  husband 
and  wife. 

Sauk.— Death  of  Wife  Before  Husband.— Descent  of  Two-thirds  to  Hetr.-^ 
Upon  the  death  of  the  wife  before  the  husband,  two-thirds  of  the  estate 
at  once  descended  to  their  son  and  only  heir,  and  was  not  liable  to  be 
assets  for  the  payment  of  the  husband's  debts ;  and  the  husband  became 
seized  in  fee  of  the  other  one-third. 

Hamk.— Decree  of  Sale.— Cof^rmation.— Mistakes.— Action  to  Quiet  Tide  by 
Heir. — A  decree  of  sale  of  such  two-thirds  for  the  payment  of  such 
debts,  and  a  decree  confirming  the  sale,  were  mistakes  within  the 
meaning  of  section  177,  3  R.  S.  1876,  p.  554,  and  the  infant  heir  would 
be  sntitled  to  have  them  annulled  and  set  asidCi  and  his  title  ouieted. 

Vol.  75.-26 
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Same.— Deeds  of  Administrator  and  Purchaser  Annulled.— PartUkm^-^hi 
such  case,  Uie  deed  of  the  administrator  and  the  deed  of  the  parchafler 
to  his  grantee  oii^cht  also  to  be  set  aside  and  annuUed  as  to  such  tvo- 
thirds,  and  partition  made. 

PRACTiCE.--/n/an«  Plaintiff.— An  action  to  correct  a  mistake  in  a  decree, 
set  aside  a  deed,  quiet  title  and  for  partition  may  be  commenced  by  an 
infant. 

Same.— ^^e  of  Plaintiff, — Complaint,— Answer. —  Unless  the  age  of  the 
plaintiff  is  stated  in  the  complaint,  or  in  an  answer  setting  it  forth,  the 
record  does  not  present  the  question  of  his  infancy  and  incapacity  to  sue. 

Baxk— Party  Demurring  Presumed  in  Court— Supreme  Cowr*.— Where 
both  the  judge  of  the  trial  court,  and  the  person  demurring  to  a  com- 
plaint, thought  he  was  a  party  to  the  action,  the  Supreme  Court  will 
presume  that  he  was  and  is  properly  in  court. 

Cov%TB.vCT\os.— Deed.— Premises,— Habendum.— In  construing  the  terms 
of  a  deed,  both  the  premises  and  the  habendum  must  be  considered. 
The  office  of  the  habendum  is  to  determine  what  estate  or  interest  is 
granted.  It  may  often  qualify  the  premises,  but  may  not  contradict 
the  estate  so  granted. 

From  the  Knox  Circuit  Court. 

"FT.  H.  DeWolfsxkA  8.  N.  Chambers^  for  appellants. 
H.  Bums  and  J.  S.  Pritchettj  for  appellee. 

Franklin,  C— This  action  was  brought  by  appellee  against 
appellants  to  correct  a  mistake,  to  set  aside  a  deed  in  part,  to 
quiet  title,  and  for  partition  of  a  lot  in  the  city  of  VincenDes. 
The  complaint  is  in  two  paragraphs.  The  iSrst,  simply  for 
partition  between  appellee  and  appellant  Edwards  ;  the  sec- 
ond, setting  up  the  facts  in  relation  to  the  interest  of  all  the 
parties.  The  defendants  separately  demurred  severally  to 
each  paragraph  of  the  complaint,  for  the  reason  that  neither 
paragraphs  contained  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  of  Edwards  was  overruled  and  the 
demurrer  of  Chancellor  was  sustained  as  to  the  first  para- 
graph, and  overruled  as  to  the  second.  Edwards  answered 
in  denial,  and  filed  a  cross  bill,  setting  up  improvements, 
which  he  asked  to  be  taken  into  consideration.  Appellee 
replied  by  a  denial,  and  rents  as  an  offset  to  improvements. 
Demurrer  to  second  paragraph  of  reply  overruled ;  and  all 
of  which  rulings  were  properly  excepted  to. 
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Trial  by  court,  and  at  the  request  of  appellants,  the  court 
made  a  special  finding  of  the  facts,  with  the  conclusions  of 
law  thereon,  which  conclusions  were  excepted  to  by  appel- 
lants, and  judgment  rendered  for  appellee. 

The  following  alleged  errors  have  been  assigned  in  this 
court : 

1st.  Overruling  Chancellor's  demurrer  to  the  second 
paragraph  of  the  complaint ; 

2d.    Overruling  Edwards'  demurrer  to  the  complaint ; 

3d.    Error  in  the  conclusions  of  law. 

The  controversy  is  over  the  proper  con3truction  of  the 
deed.  The  court  substantially  found  the  facts  to  be  as 
follows:  That  lot  No.  205,  in  the  city  of  Vincennes,  was, 
on  the  2d  day  of  March,  1869,  by  the  then  owner,  conveyed 
to  Mrs.  Celestine  Beall  and  Mr.  John  S.  Beall,  who  were 
husband  and  wife,  by  the  following  deed : 

**This  indenture  witnesseth,  that  John  Desire" Vacelet  and 
Mary  Victorine  Vacelet,  his  wife,  of  the  city  of  Vincennes, 
of  Knox  county,  in  the  State  of  Indiana,  convey  and  war- 
rant to  Mrs.  Celestine  Beall  and  Mr.  John  S.  Beall,  of  the 
same  city  of  Vincennes,  of  Knox  county,  in  the  State  of 
Indiana,  for  the  sum  of  four  hundred  dollars,  the  following 
real  estate,  in  Knox  county,  in  the  State  of  Indiana,  to  wit : 
Lot  two  hundred  and  five  (205),  in  the  now  city  of  Vin- 
cennes, according  to  Johnson  and  Emmerson's  survey  of  the 
borough  of  Vincennes,  said  lot  205  to  be  held  by  Mrs. 
Celestine  Beall  as  her  own  property,  Mr.  John  S.  Beall 
having  the  possession  of  the  same  during  his  lifetime ;  said 
possession  to  return  to  Mrs.  Beall  if  she  survives  her  hus- 
band. Mr.  and  Mrs.  Beall  will  pay  the  taxes  now  due, 
$37.34,  and  taxes  for  the  present  year." 

Mrs.  Celestine  Beall  died  August  2d,  1872.  Mr.  JohnS. 
Beall  died  March  2d,  1873.  Appellee  was  eighteen  years 
old  in  January,  1879.  On  the  20th  day  of  November,  1875, 
said  lot  was  sold  under  an  order  of  the  court,  by  the  admin-  , 
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Istrator  of  John  S.  Beall's  estate,  to  the  appellant  John  C. 
Chancellor,  for  the  sum  of  three  hundred  dollars,  i^pellee 
having  been  made  a  party  to  the  petition  to  sell,  he  befog 
the  only  heir  of  the  said  John  S.  and  Celestine ;  that  md 
sale  was  reported  to  and  approved  by  the  court;  and 
the  estate  of  said  John  S.  was  finally  settled,  and  the 
administrator  thereof  discharged^  September,  1876.  Said 
administrator  executed  a  deed  to  said  Chancellor  for  the  lot, 
November  29th,  1875  ;  and  said  Chancellor  executed  a  deed 
for  the  same  to  said  Edwards,  August  4th,  1876.  Said 
Edwards  took  possession  of  the  lot  at  the  date  of  his  deed, 
and  has  held  the  same  ever  since ;  that  the  improvemeBts 
thereon  made  by  him  exceeded  the  value  of  the  rents  in  the 
sum  of  $323.72. 

Upon  which  facts  the  court  found  as  conclusions  of  law 
the  following : 

*'lst.  The  deed  to  John  S.  and  Celestine  Beall  vested  in 
Celestine  the  title  in  fee  to  said  lot,  subject  to  an  estate  for 
life  of  said  John,  if  he  survived. 

^^2d.  Upon  the  death  of  Celestine,  the  undivided  two- 
thirds  of  said  lot  descended  immediately  from  her  to  said 
Albert,  subject  to  the  life-estate  of  said  John,  and  was  not 
liable  to  be  assets  for  the  payment  of  the  debts  of  said  John ; 
and  said  John  thereupon  became  seized  in  fee  of  the  other 
undivided  third  of  said  lot. 

*«3d.  That,  as  to  the  undivided  two-thirds  of  said  lot, 
which  descended  to  said  Albert  from  said  Celestine  as  afore- 
said, the  decree  of  this  court,  ordering  the  sale  thereof  for 
the  paypfient  of  the  debts  of  said  John  S.  Beall,  and  the  de- 
cree of  the  court  confirming  said  sale,  were  obtained  through 
mistake,  within  the  meaning  of  section  176  of  the  act  for  the 
settlement  of  decedents'  estates,  approved  May  6th,  1852. 

^*4th.  That  said  Albert  Beall  is  entitled  to  have  said  de- 
cree, ordering  and  confirming  said  sale  by  said  administra- 
tor of  said  lot  to  said  Chancellor,  annulled  and  set  aside  as 
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to  the  andiyided  two-thirds  of  said  lot,  and  to  have  his.  title 
thereto  quieted. 

**5th.  That  said  Albert  is  not  required,  by  the  law,  to 
wait  until  twenty-one  years  of  age  before  bringing  suit  to 
annul  and  set  aside  said  decree. 

«*6th.  That,  as  to  the  plaintiff,  the  decree  ordering  and 
confirming  said  sale  by  said  administrator,  the  deed  of  said 
administrator  to  said  Chancellor,  and  the  deed  of  said  Chan- 
cellor to  said  Edwards,  ought  to  be  set  aside  and  annulled, 
as  to  the  undivided  two-thirds  of  said  lot* 

**7th.  That  the  partition  of  said  lot  ought  to  be  made 
between  the  plaintiff  and  the  defendant  Jesse  P.  Edwards, 
by  assigning  to  the  plaintiff  so  much  of  said  lot  as  shall 
equal  in  value  two-thirds  of  the  difference  between  the  fair 
eash  value  of  said  lot,  as  now  improved,  and  $323.72 ;  and 
by  assigning  the  residue  to  said  defendant  Edwards. '  * 

The  first  paragraph  of  the  complaint  was  simply  for  the 
partition  of  the  lot  between  appellee  and  appellant  Edwards, 
aBegin^  that  they  were  owners  thereof,  and  tenants  in  com- 
mon^ tJiat  appellee  was  entitled  to  two-thirds,  and  said  ap^ 
pellant  one-third  thereof. 

There  was  no  error  in  overruling  Edwards*  demurrer  to 
that  paragraph,  and  sustaining  Chancellor's  demurrer  to 
the  same. 

Appellant  Chancellor  insists  that  the  demurrer  to  the  sec- 
ond paragraph  of  the  complaint  ought  also  to  have  been  sus- 
tained, for  the  reason  that  he  was  never  made  a  party  to  the 
action;  that,  although  the  appellee  obtained  leave  of  the 
eeurt  to  amend  his  complaint  and  make  appellant  a  party 
defendant,  and  it  was  reported  to  the  court  that  the  amend- 
ment had  been  made,  yet  in  fact  it  never  was  done.  If  he 
was  not  a  party  to  the  action,  he  has  no  right  to  be  heard, 
in  this  court,  in  relation  to  what  was  done  in  the  premises 
by  the  court  below.  The  record  shows  that  he  appeared  in 
4Mmrfe  and  filed  a  demurrer  to  each  paragraph  of  the  com- 
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plaint ;  he  thought  he  was  a  party,  and  the  court  thought 
he  was  a  party ;  and  we  think  it  nothing  bat  right  to  t^reat 
the  complaint  as  having  been  amended  in  the  court  below, 
according  to  the  understanding  of  the  parties  and  the  court, 
and  that  he  is  properly  in  this  court.  If  he  went  to  trial 
without  an  answer,  that  was  his  fault,  and  he  is  presumed 
to  have  relied  upon  the  rulings  on  his  demurrer ;  and  the 
complaint  will  be  deemed  to  be  controverted,  as  if  a  denial 
was  filed.'  Casad  v.  Holdridgey  50  Ind.  529 ;  Purdue  v. 
Stevenson 9  54  Ind.  161. 

As  to  the  sufficiency  of  the  facts  in  the  second  paragraph 
of  the  complaint,  that  depends  upon  the  correctness  of  the 
Construction  of  the  deed  given  by  the  court  in  its  tonclu- 
sions  of  law  upon  the  special  findings. 

Appellants'  counsel  very  earnestly  and  learnedly  insist, 
that,  by  the  terms  of  the  first  named  deed,  a  joint  tenancy 
by  entireties  was  vested  in  John  S.  Beall  and  his  wife  Celes- 
tine ;  that,  at  the  death  of  his  wife,  the  whole  lot  in  fee  sim- 
ple belonged  to  John  S.,  and  was  subject  to  sale  for  the  pay* 
ment  of  his  debts.  All  this  would  follow  if  that  be  a  cor- 
rect construction  of  the  deed.  Jones  v.  Chandler,  40  Ind» 
588 ;  Chandler  v.  Cheney,  37  Ind.  391 ;  Simpson  v.  Pearson, 
31  Ind.  1 ;  Arnold  v.  Arnold,  30  Ind.  305  ;  Davis  v.  Clarke 
26  Ind.  424 ;  Bevins  v.  Cline's  Adm'r,  21  Ind  37. 

If  the  premises  or  conveying  clause  of  the  deed  had  no 
qualification,  limitation,  or  condition  in  the  subsequent  parts 
of  the  deed,  there  would  be  no  doubt  about  the  correctness 
of  appellant's  construction.  Or,  if  the  subsequent  parts  of 
the  deed  are  so  repugnant  and  contradictory  to  the  first, 
that'  they  can  not  all  be  reasonably  enforced,  then  the  for- 
met  will  supersede  the  latter.  3  Washburn  Real  Property^ 
3d  ed.,  p.  319  ;  2  Hilliard  Real  Property,  pp.  483  to  489. 

In  this  deed  we  have  qualifying  terms  following  the  prem<» 
Ises  in  the  deed.  And  it  is  the  duty  of  the  court  to  so  con- 
strue  the  language  of  the  deed  as  to  carry  out  the  intentiim. 
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of  the  parties,  if  this  can  be  done  without  doing  violence  to 
the  language  used. 

In  the  case  of  Priory,  Quackenbuah^  29  Ind.  475,  p.  478, 
we  find  the  following  doctrine  quoted  approvingly : 

•'It  is  well  said  by  Chief  Justice  Tilghman  in  Wager  v. 
Wagei'i  1  Serg.  &  R.  374,  that  'one  of  the  most  important  rules 
m  the  construction  of  deeds  is  so  to  construe  them  that  no 
part  shall  be  rejected.  The  object  of  all  construction  is  to 
ascertain  the  intent  of  the  parties,  and  it  must  have  been 
their  intent  to  have  some  meamng  in  every  part.  It  never 
could  be  a  man's  intent  to  contradict  himself ;  therefore,  we 
should  lean  to  such  a  construction  as  reconciles  the  differ- 
ent parts,  and  reject  a  construction  which  leads  to  a  con- 
tradiction. The  premises  of  a  deed  are  often  expressed  in 
general  terms,  admitting  of  various  explanations  in  a  subse- 
quent part  of  the  deed.  Such  explanations  are  usually  found 
in  the  habendum.^ 

**  *The  office  of  the  habendum  is  properly  to  determine  what 
estate  or  Interest  is  granted  by  the  deed,  though  this  may 
be  performed,  and  sometimes  is  performed,  by  the  premises, 
in  which  case  the  habendum  may  lessen,  enlarge,  explain,  or 
qualify,  but  not  totally  contradict  or  be  repugnant  to  the 
estate  granted  in  the  premises.'  " 

This  is  also  approved  in  the  case  of.  Carson  v.  McCaslin^ 
60  Ind.  334.  The  facts  in  this  case  are  very  similar  to  the 
one  under  consideration ;  and,  in  deciding  the  case,  Judge 
WoRDEN  uses  the  following  language :  "Now,  we  do  not 
think  there  is  such  a  repugnance  or  contradiction  between 
the  premises  of  the  deed  in  question  and  the  habendum^  as 
renders  the  latter  void.  The  language  of  the  premises,  to 
be  sure,  purports  to  grant  the  property  to  Henry  McCaslin 
in  fee,  but  the  habendum  explains,  limits  and  qualifies  that 
which  is  thus  stated  in  general  terms  in  the  premises,  and 
shows  that  he  took  the  land  for  life,  at  all  events,  and  hi» 
heirs  the  fee,  if  he  should  survive  his  wife;  but,  if  she 
should  survive  him,  the  fee  was  to  be  vested  in  her/' 
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So,  in  this  case,  although  the  general  language  in  the  prein* 
ises  purported  to  convey  the  property  to  Celestine  and  John 
S.  Beall  in  fee,  but  the  habendum  explains,  limits  and  qaal- 
ffies  that  which  is  thus  stated  in  general  terms  in  the  prem- 
ises, and  shows  that  he  took  the  land  for  life,  and  his  wife 
the  fee  simple,  subject  to  his  life-estate ;  her  heirs  would 
inherit  the  property,  subject  to  his  life-estate ;  and  that  it 
was  not  subject  to  sale  by  his  administrator  for  the  payment  of 
his  debts,  except  the  portion  inherited  by  him  from  his  wife. 

The  language  of  this  deed  is,  ** Convey  and  Warrant  to 
Mrs.  Celestme  Beall  and  Mr.  John  S.  Beall.  ♦  •  *  To 
be  held  by  Mrs.  Celestine  Beall  as  her  own  property,  Mr. 
John  S.  Beall  having  the  possession  of  the  same  during  his 
lifetime.  Said  possession  to  return  to  Mrs.  Beall  if  she 
survives  her  husband."  The  evident  intent  of  the  parties 
in  the  use  of  the  foregoing  language  was,  that  an  interest  in 
the  property  should  be  conveyed  to  both  of  them  ;  and  then 
the  extent  of  that  interest  is  explained,  by  saying  that  he 
should  have  the  possession  during  his  lifetime,  but  the  prop- 
erty should  be  hers,  the  fee  simple  should  be  in  her,  subject 
to  his  life-estate. 

'  The  last  clause,  in  relation  to  the  return  of  the  possession 
to  her  if  she  should  outlive  htm,  may  be  regarded  as  sur- 
plusage, as  the  result  would  be  the  same  without  that  clause. 
We  think  there  was  no  error  in  the  court's  conclusions  of  the 
law,  or  in  overruling  the  demurrers  to  the  second  paragraph 
of  the  complaint.     See  Elliott  v.  FrakeSj  71  Ind.  412. 

In  the  conclusion,  appellant's  counsel,  in  their  brief ,  insist 
that  appellee  had  no  right  to  bring  this  suit  before  he  had 
arrived  at  the  age  of  twenty-one  years.  We  do  not  see  that 
this  question  is  properly  presented  in  the  record.  The  age 
of  appellee  is  not  named  in  the  complaint,  therefore  the 
question  could  not  be  raised  by  demurrer.  And,  if  it  was, 
the  cause  assigned  in  the  demurrer  was  the  want  of  sufficient 
facts,  and  there  was  no  cause  assigned  of  the  want  of  capac- 
ity in  appellee  to  sue ;  therefore,  the  demurrer  did  not  raise 
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the  question.  There  was  no  answer  filed  presenting  the 
question.  According  to  sec.  54,  2R.  S.  1876,  p.  59,  "When 
any  of  the  matters  enumerated  in  section  fifty"'  (and  "no 
legal  capacity  to  sue"  is  thesecondone)  "do  not  appear  upon 
the  face  of  the  complaint,  the  objection  (except  for  mis- 
joinder of  causes)  may  be  taken  by  answer.  If  no  such 
objection  is  taken,  either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived  the  same,"  except 
as  to  jurisdiction  anfl  sufficient  facts.  Buskirk's  Practice, 
170  and  171. 

But,  if  the  question  was  properly  presented,  we  think  that 
sec.  177,  2  R.  S.  1876,  p.  554,  is  simply  a  statute  of  limi- 
tation, as  to  how  long  time  a  plaintiff  has  after  he  comes 
of  age,  in  which  he  may  bring  his  suit,  and  does  not  pre- 
vent him  from  bringing  his  suit  before  he  becomes  of  age, 
as  well  as  within  three  years  after  he  arrives  at  age.  We 
see  no  error  in  this  record  for  which  the  judgment  ought  to 
be  reversed. 

PsB  Curiam. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in 
all  things  affirmed,  with  costs. 
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EviDENCK. — Valtu  of  Services  of  Physician  In  Post  Mortem  SxamUnattons, — 
In  an  action  by  a  physician  against  a  board  of  county  commissioners, 
for  services  rendered  in  conducting  post  mortem  examinations  under 
employment  by  the  coroner,  it  is  whoUy  immaterial,  in  determining  the 
▼alne  of  the  services,  what  is  or  has  been  the  average  daily  income  of 
snob  physician  from  his  profession. 

Same. — Expert  Testimony.— Where,  in  such  action,  witnesses  testified  as 
experts  as  to  the  valne  of  such  services,  but  stated  they  had  no  knowl- 
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edge  as  to  what  other  physicians  had  char^^ed  for  such  work,  butbised 
their  opinion  on  what  they  thought  the  services  were  worth,  such  evi- 
dence is  competent  to  go  to  the  jury. 
Same. — Evidence  as  to  what  price  the  board  of  commissioners  conld  have 
procured  the  services  of  other  physicians  to  do  such  work  is  incompetenL 

From  the  Marion  Superior  Court. 

J.  T.  Dye  and  A.  C.  HannSy  for  appellant. 

Elliott,  J. — John  Chambers  was  employed  by  the  cor- 
oner to  conduct  three  post  mortem  examinations,  for  which 
he  filed  a  claim  for  $180.  The  commissioners  allowed  $105, 
and  from  this  order  the  appellee  appealed  to  the  Superior 
Court.  The  case  was  tried  by  a  jury,  and  the  appellee  recov- 
ered a  verdict  and  judgment  for  the  amount  claimed  by  him. 

The  only  questions  discussed  by  counsel  are  those  arising 
on  the  assignment  of  error  based  upon  the  ruling  denying  a 
new  trial. 

Counsel  hint  rather  than  assert  that  the  amount  allowed 
appellee  is  excessive,  and  we  are  not,  therefore,  disposed  to 
examine  the  question  with  much  care.  It  may  be  remarked, 
however,  that  there  was  much  evidence  fully  sustaining  the 
jury's  estimate  of  the  value  of  appellee's  services. 

Appellant's  counsel  asked  the  appellee,  on  cross-examina- 
tion,  this  question:  "What  has  been  your  average  daily 
income  from  your  profession  for  two  years  past?"  The 
court  refused  to  permit  it  to  be  answered,  and  sustained  the 
objection  interposed  by  appellee's  counsel.  There  was  no 
error  in  thisT  Whether  the  income  of  the  appellee  was  mach 
or  little  was  entirely  immaterial.  If  a  surgeon  properly  per- 
forms a  surgical  operation  he  is  entitled  to  recover  the  reason- 
able value  of  his  services,  neither  more  nor  less,  whether  his 
professional  income  be  ten  or  ten  thousand  dollars  a  year. 
The  value  of  the  services  can  not  be  measured  by  the  pro- 
fessional income  of  any  series  of  years.  If  the  physician 
or  surgeon  possesses  the  requisite  skill  and  knowledge,  and 
exercises  such  knowledge  and  skill  properly,  he  is  entitled 
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to  be  paid  the  reasonable  value  of  services  rendered  by  him^ 
irrespective  of  the  question  of  his  yearly  professional  income. 

It  is  argued  that  the  trial  court  erred  in  refusing  to  strike 
out  the  testimony  of  Doctors  Parvin  and  Comingore,  for  the 
reason  that  they  had  no  knowledge  of  >  the  prices  usually 
charged  for  making  ^>a«^  mortem  examinations.  These  wit- 
nesses testified,  upon  their  examination  in  chief,  that  they 
were  physicians  and  surgeons,  and  that  they  were  competent 
to  testify  to  the  value  of  services  rendered  in  making  post 
morteni  examinations  ;  but,  on  cross-examination,  Dr.  Com- 
ingore stated  :  *<I  don't  know  what  physicians  have  charged 
for  making  poet  mortems  for  county ;  I  know  nothing  of  the 
prices  at  which  such  services  can  be  procured  ;  I  judge  from 
what  I  think  it  would  be  worth ;"  and,  upon  cross-examina- 
tion, Dr.  Parvin  said  :  *'I  have  never  made  examinations  for 
the  county ;  my  testimony  is  based  upon  all  the  circum- 
stances. I  based  my  opinion  on  what  I  think  is  the  value 
of  such  services,  irrespective  of  the  price  charged  or  paid.'' 

No  error  was  committed  in  overruling  appellant's  motion* 
The  testimony  was  competent,  for  the  witnesses  were  shown 
to  be  experts,  and  to  possess  such  knowledge,  skill  and 
acquaintance  with  the  subject  under  investigation  as  entitled 
them  to  express  their  opinions  to  the  jury.  They  may  have 
had  some  knowledge  of  the  value  of  such  services,  without 
knowing  anything  at  all  about  what  others  were  charging  for 
like  services.  The  question  for  the  couil  was,  not  what  was 
the  weight  or  value  of  such  opinions,  but  were  they  rele- 
vant, and  were  they  of  any  material  weight?  What  weight 
shall  be  given  such  opinions  is  one  thing,  and  whether  they 
shall  be  expressed  at  all  or  not  is  quite  another.  It  is  clear 
from  the  statements  of  the  witnesses,  that  they  were  skilled 
in  their  profession,  and  that  they  did  have  sufficient  acquaint- 
ance with  the  nature  and  value  of  services  rendered  in  post 
mortem  examinations  to  entitle  their  opinions  to  go  in  evidence . 

Appellant's  counsel  propounded  to  one  of  the  members  of 
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the  board  this  question:  *^At  what  pnce  could  you  hare 
t)rocured  competent  physicians  to  make  post  mortem  exami* 
nations  during  the  years  1877  and  1876?^'  This  question 
was  followed  by  the  proper  offer  of  evidence,  but  ai^ellee's 
objection  to  the  question  was  sustained  and  the  evidence 
excluded.  This  ruling  was  ccnrect.  The  question  in  issue 
was,  not  what  others  would  have  done  the  work  for,  bat 
what  was  the  reasonable  value  of  the  services  of  appellee? 
It  was  no  more  competent  for  the  appellant  to  introduce  the 
offered  evidence  than  it  would  have  been  for  the  appellee  to 
prove  that  any  other  surgeon  would  have  charged  twice  as 
much  as  the  sum  claimed  by  the  appellee.  It  was  proper 
for  appellant  to  call  competent  witnesses  to  give  their  opin- 
ions of  the  value  of  the  services,  but  not  to  prove  particular 
bargains  or  offers. 

Judgment  aflSrmed,  at  costs  of  appellant. 
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PB0MIS80RT  JifOTE.^ConstderaUon.'^SatiafacUon  of  Mortgage. --Agn^ 
ment  to  Surrender  on  Settlement—  Evidence,  — Where  a  mortgagor,  to 
procure  a  release  and  satisfaction  of  the  mortgage,  and  thereby  secure 
a  needed  loan  and  save  himself  from  financial  rain,  execnted  the  note 
sued  on  upon  the  agreement  of  his  mortgagee,  the  payee,  that  if,  upon  set- 
tlement, it  appeared  that  the  mortgage  note  had  in  fact  been  paid  ss 
by  him  claimed,  he  would  surrender  it,  the  trial  court  erred  in  ei- 
clilding  evidence  offered  by  the  defendant,  tending  to  prove  that  tbb 
mortgage  note  had  been  f uUy  pidd  before  the  note  sued  on  was  gireii, 
and  that  the  latter  was  without  consideration. 

6AHE. — Consideration  Open  to  Inquiry.'— Parol  Evidence.— The  oonslden- 
tion  of  a  written  contract  is  open  to  inquiry,  and  the  consideration  of 
a  promissory  note,  or  the  want  of  it,  may  be  shown  by  parol  evideiioe. 

Same.— The  surrender  of  a  satisfied  note  and  the  cancellation  of  a  moft'- 
gage  given  to  secure  it  are  not  alone  sufilcient  considerations  to  sop- 
port  a  new  note  for  a  sum  claimed  to  be  due  on  the  old  note. 
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Same. — Promise  of  Party  Legally  Bound, — Where  a  party  is  legally  bound 
to  do  a  tiling,  as  to  enter  satisfaction  of  a  mortgage  when  pa3rment  ha» 
been  made,a  promise  made  to  induce  him  to  do  it  is  without  consideration. 

Same. — Agreement  to  Inquire  into  Connderation, — Evidence, — Evidence 
that,  at  the  time  a  new  note  was  executed,  the  parties  reserved  the 
right  to  inquire  into  its  consideration,  is  proper. 

Same.  —  Compromise.  —  Executory  Contract,  —  Colorable  Ground,  —  There 
must  be  at  least  a  colorable  ground  of  a  claim,  in  law  or  in  fact,  to 
sustain  an  executory  contract,  given  as  a  compromise  of  it. 

Same. — A  creditor  can  not,  by  denying  payments  he  has  received,  create 
a  controversy  which  will  support  a  promise  by  his  debtor  to  pay  him 
again,  in  whole  or  in  part,  as  the  price  of  doing  that  which  law  and 
equity  require  him  to  do  without  further  compensation. 

Prom  the  Monroe  Circwit  Court. 

J.  W,  Buahtrk  and  H,  C.  Duncan^  for  appellants. 
D.  E.  Beentj  W.  Hickman^  J.  H,  Louden  and  R.  W. 
MierSy  for  appellee. 

Newgomb,  C. — ^This  jb  an  appeal  from  a  judgment  on  a 
promissory  note  given  to  the  appellee  by  the  appellants. 

The  only  error  assigned,  that  is  insisted  upon,  is  the 
overruling  of  the  motion  of  appellants  for  a  new  trial.  The 
defendants  answered,  inter  alia^  that  the  note  was  given 
without  any  consideration  whatever.  Other  paragraphs 
allesred  that  the  consideration  of  the  note  had  failed,  and 
gave  a  history  of  the  circumstances  which  led  to  its  execu- 
tion, as  follows :  That  one  Hillary  Campbell  had  been  in- 
debted to  the  plaintiff  on  a  promissory  note,  secui'ed  by  a 
mortgage  of  real  estate ;  that  Campbell  paid  a  part  of  the 
amount  of  the  note,  and  then  sold  the  mortgaged  premises 
to  the  defendant  Smith,  who,  as  a  part  of  the  purchase- 
money,  agreed  to  pay  the  residue  of  said  note  and  raoiigage ; 
that  he,  Smith,  did  afterward  pay  to  the  plaintiff  the  full 
amount  of  interest  and  principal  thereof,  but  said  mortgage 
was  not  released  of  record  ;  that,  subsequent  to  the  payment 
of  said  note,  the  defendant  Smith  became  financially  embar- 
rassed, and  found  it  necessary  for  him  to  mortgage  the  land 
so  purchased  of  Campbell,  with  other  lands,  in  order  to 
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procure  a  loan  of  money,  and,  to  do  this,  it  was  essential  to 
have  a  release  of  the  Campbell  mortgage ;  that  he  applied 
to  the  plaintiff  to  execute  such  release,  but  the  latter  refused, 
and  claimed  that  there  was  still  due  him  $283  on  Campbell's 
note.  This  Smith  denied,  and  insisted  that  said  note  had 
been  wholly  paid ;  but  in  order  to  procure  a  satisfaction  of 
record  of  the  mortgage,  and  thus  secure  the  needed  loan 
and  save  himself  from  financial  ruin,  he  executed  the  note 
sued  on,  with  his  co-defendant  as  surety  thereon ;  that  it 
was  agreed  between  Smith  and  the  plaintiff  when  the  note 
was  executed,  that  if  the  note  of  Hillary  Campbell  had  in 
fact  been  paid,  which  was  to  be  determined  by  a  settlement 
to  be  had  between  them,  the  plaintiff  would  surrender  the 
new  note ;  that  plaintiff  had  refused  to  make  such  settle- 
ment, though  often  requested  so  to  do ,  wheiefore  the  con- 
sideration of  said  note  had  failed.  The  plaintiff  replied  to 
the  several  answers  by  a  general  denial 

At  the  trial  the  defendants  offered  evidence  that  the  Hil- 
lary Campbell  note  had  been  fully  paid  before  the  execution 
of  the  note  sued  on  ;  but,  on  the  objection  of  the  plaintiff, 
the  evidence  was  excluded,  to  which  the  defendants  excepted. 

The  grounds  on  which  this  evidence  was  excluded  seem  to 
have  been  that  it  was  an  attempt  to  contradict  by  parol 
proof  the  terms  of  the  note,  and  that  the  surrender  of  the 
Campbell  note,  with  the  release  of  the  mortgage  by  which 
it  had  been  secured,  was  a  sufficient  consideration  to  support 
the  note  in  suit.  The  instructions  to  the  jury  embodied  the 
same  theories. 

It  is  a  fundamental  principle  of  the  law  of  evidence,  that 
the  terms  of  a  wntten  contract  can  not  be  contradicted  or 
varied  by  a  contemporaneous  verbal  agreement ;  but  the 
doctrine  is  equally  well  settled,  that  the  consideration  of  a 
written  contract  is  open  to  inquiry,  and  that  the  considera- 
tion, or  the  want  of  it,  may  be  shown  by  parol  testimony. 

If  the  Campbell  note  had  been  fully  paid  before  the  ex- 
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mention  of  the  note  sued  on,  the  latter  was  without  consid- 
eration, unless  the  surrender  of  the  satisfied  note  and  the 
cancellation  of  the  mortgage  were  sufficient  considerations 
to  support  it. 

We  think  the  propositions  self-evident,  that  when  a  note 
has  been  paid  it  ceases  to  have  any  value  as  a  basis  for  a 
new  promise  in  consideration  of  its  surrender  to  the  maker, 
and  that  a  mortgage  made  to  secure  such  note  is  by  the  act 
of  payment  discharged  and  satisfied,  and  becomes  functus 
officio.  Ledyardy.  Chapin^  6  Ind.  320,  and  Francis\.  Por- 
ter^ 7  Ind.  213.  It  follows  that  if  the  holder  of  a  note  and 
mortgage  that  have  been  paid  exacts  a  new  note  as  a  condi- 
tion of  cancelling  them,  such  note  is  without  consideration. 
Indeed,  so  far  as  the  mortgage  is  concerned,  the  statute  im- 
poses upon  the  mortgagee  the  duty  of  entering  satisfaction 
of  it  of  record,  when  he  has  received  payment,  and  is  re- 
quested so  to  do  by  the  mortgagor.  2  R.  S.  1876,  p.  334, 
sec.  5.  And  the  general  rule  of  law  is,  that,  where  a  party  is 
legally  bound  to  do  a  thing,  a  promise  made  to  induce  him 
io  do  it  is  without  consideration.  Reynolds  v.  Nugent^  25 
Ind.  328 ;  RitenoUr  v.  MathetoSj  42  Ind.  7 ;  Fensler  v. 
Pratker,  43  Ind.  119. 

The  court  gave  the  following,  instruction  to  the  jury :  **If 
you  find  that  there  was  a  controversy  between  Boruff  and 
Smith  as  to  whether  the  mortgage  and  note  that  Boruff  held 
on  Campbell  was  paid,  and  that  Boruff  refused  to  give  up 
and  cancel  the  note  and  mortgage  to  Smith,  until  he.  Smith, 
or  Campbell  paid  what  he  claimed  was  due  on  it,  and  Smith 
and  Campbell,  protesting  that  they  did  not  owe  the  note, 
yet  for  the  purpose  of  having  their  land  released  from  the 
said  mortgage,  did  execute  the  note  in  suit,  and  Boruff  there- 
upon surrendered  the  note  and  mortgage,  the  note  would  be 
upon  a  sufficient  consideration.  The  consideration  in  such 
<;a8e  is  the  settling  of  the  controversy,  and  the  surrender  of 
the  old  note  and  mortgage." 
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As  we  have  seen,  the  suirender  of  the  Campbell  note  and 
mortgage  after  they  had  been  paid  was  not  a  consideratioQ 
'  that  could  vitalize  the  new  note. 

As  to  the  charge  that  the  settlement  of  the  controvenj 
was  a  sufficient  consideration ,  we  may  make  two  observations : 

1st.  The  charge  ignores  the  allegations  of  the  answer  and 
the  evidence  offered  in  its  support,  that  the  note  was  not 
given  as  a  final  settlement  of  the  supposed  dispute,  but  that 
by  the  terms  of  the  agreement  under  which  it  was  executed, 
the  parties  reserved  the  right  to  further  inquire  into  its  con- 
sideration. 

2d.  That  there  must  be  at  least  a  colorable  ground  of  a 
claim,  in  law  or  in  fact,  to  sustain  an  executory  contract, 
given  as  a  compromise  of  it.  Can  this  be  the  case  when  the 
holder  of  a  note  has  himself  received  payment  thereof,  and, 
notwithstanding  such  payment,  insists  on  holding  on  to  a 
security  and  to  the  note  secured,  the  helpless  debtor  pro- 
testing meanwhile  that  payment  has  been  made?  It  is  not 
laying  down  too  stringent  a  rule,  in  such  a  case»  that  the 
creditor  shall  be  held  to  have  knowledge  of  payments  that  he 
has  received,  and  that  he  can  not,  by  denying  such  payments, 
create  a  controversy  which  will  support  a  promise  to  pay 
him  a  second  time,  in  whole  or  in  part,  as  the  price  of  doing 
that  which  the  law,  and  equity  and  good  conscience,  require 
that  he  shall  do  without  further  compensation.  In  Jarvis 
V.  Sutton^  3  Ind.  289,  it  is  said:  *'It  is  true  a  compro* 
mise  of  doubtful  claims  may  be  sufficient  to  found  a  consid- 
eration upon,  but  in  such  cases  there  must  be  a  surrenderof 
some  legal  benefit  which  the  other  party  might  have  re- 
tained. In  other  words,  there  must  be  some  consideration 
for  a  compromise,  as  well  as  for  any  other  contract,  if  it  is 
unexecuted  and  remains  to  be  enforced.  A  promise  to  give 
something  for  the  compromise  of  a  claim,*  for  which  there 
is  no  legal  foundation  whatever,  is  not  sufficient  to  sustains 
suit  at  law."     See,  also,  SchneU  v.  Nell,  17  Ind.  29 ;  (7oy 
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y.  8tu6ker,  31  Ind.  161 ;  Spahr  y.  HoUingsIieadj  8  Blackf. 
415.  For  the  error  of  the  circuit  court  in  excluding  com- 
petent eyidence,  and  giying  the  instruction  aboye  set  forth » 
the  judgment  ought  to  be  reyersed. 

Per  Curiak. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in 
all  things  reyersed,  at  the  costs  of  the  appellee,  and  that 
said  cause  be  remanded  to  the  Monroe  Circuit  Court,  with 
instructions  to  sustain  the  motion  of  the  appellants  for  a 
new  trial. 


^♦'•» 


No.  esse. 
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PLBAlffNO. — Complaint.— ObjecUon  Cured  by  VerdM,— Motion  in  Am»t  <tf 
Judgment. — Breach  of  Promise  to  Marry. — Consideration. — Mutual  Prom- 
ise,—Alter  verdict  upon  the  trial  of  a  complaint  for  breach  of  promise  to 
marry,  an  objection  that  the  complaint,  in  stating  the  mutual  promises 
of  the  parties,  alleged  that  the  defendant's  promise  was  made  in  con- 
sideration that  the  plaintiff  would  promise  to  marry  him,  and  not  that  she 
did  promise,  was  cured  by  the  verdict,  and  came  too  late  on  motion  in 
arrest  of  Judgment. 

pRAcncs. — Trial  without  Answer. —Presumption  of  Issue  Joined.— Su- 
preme Court.^Where  the  record  fails  to  show  that  issue  was  joined  by 
answer  of  the  defendant,  the  Supreme  Court  will  consider  the  case  as 
if  an  answer  in  denial  had  been  filed. 

Bamx.— Breach  of  Promise  to  Marry.— Evidence  of  IlHcU  Intercourse  Inad- 
missible.—On  trial  of  an  action  for  breach  of  a  promise  to  marry,  where 
the  complaint  contained  no  allegations  of  iUicit  intercourse  between 
the  parties,  and  no  answer  was  filed,  evidence  of  such  illicit  intercourse 
was  inadmissible  to  prove  a  promise  to  marry,  or  enhance  the  dam- 
ages, or  for  any  other  purpose. 

From  the  Allen  Circuit  Court. 

L.  M.  Ninde^  for  appellant. 
Vol.  75.-27 
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HowK,  C.  J. — ^In  this  action,  the  appellee  alleged,  in  sub- 
stance, in  her  complaint,  that  on  the  15th  day  of  June,  1875, 
at  Allen  county,  in  consideration  that  she,  being  then  ud- 
married,  would,  at  the  request  of  the  appellant,  marry  him 
on  request,  he,  the  appellant,  promised  to  marry  the  appel- 
lee within  a  reasonable  time  thereafter ;  that  the  appellee, 
confiding  in  said  promise,  had  always  remained  ready  and 
willing  to   marry  the   appellant;   that  the   appellant  had 

afterwards  married  a  certain  other  person,  to  wit,  one 

,  contrary  to  his  said  promise  to  the  appellee ;  and 


that,  by  reason  of  the  premises,  the  appellee  had  sustained 
damages  in  the  sum  of  five  thousand  dollars,  for  which  she 
demanded  judgment,  etc. 

It  does  not  appear  that  the  appellant  filed  any  answer  to 
appellee's  complaint ;  but  the  parties  appeared,  and  the 
cause  was  submitted  to  a  jury  for  trial,  and  a  verdict  was 
returned  for  appellee,  assessing  her  damages  in  the  sum  of 
thirteen  hundred  dollars,  and  judgment  was  rendered  on 
the  verdict. 

In  this  court,  the  appellant  has  assigned  as  errors  the  fol- 
lowing decisions  of  the  circuit  court  : 

1.  In  overruling  his  motion  for  a  new  trial ;  and, 

2.  In  overruling  his  motion  in  arrest  of  judgment. 

The  second  of  these  alleged  errors  presents  for  the  deci- 
sion of  this  court  the  question  of  the  sufficiency  of  the  com- 
plaint, after  verdict  thereon.  There  are  many  objections  to  a 
complaint  which  a  party  defendant  might  avail  himself  of, 
on  appeal,  if  they  had  been  presented  at  the  proper  time 
and  in  the  proper  mode,  but  they  are  supplied  or  cured  by 
the  subsequent  proceedings  in  the  cause.  So,  in  the  case  at 
bar,  the  appellant's  objection  to  the  sufficiency  of  appellee's 
complamt,  as  we  understand  the  objection,  is  one  that  was 
supplied  by  the  evidence  and  cured  by  the  verdict,  before 
he  even  attempted  to  make  any  objection  to  the  complaint. 
In  stating  the  consideration  of  the  appellant's  promise  to 
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marry  her,  in  her  complaint,  the  appellee  alleged,  in  sub- 
stance, that  the  appellant's  promise  to  many  her  was  made 
in  consideration  that  she  would  promise  to  marry  him,  and 
not  that  she  did  promise  to  marry  him.  Of  course,  the 
validity  of  the  appellant's  promise,  for  an  alleged  breach  of 
which  the  appellee  has  sued,  in  this  action,  to  recover  dam- 
ges,  is  dependent  upon  the  consideration  existing  for  such 
promise  ;  and,  if  it  aflSrmatively  appeared  that  the  promise 
was  made  without  any  considemtion,  the  complaint  would 
he  bad,  even  after  verdict,  upon  a  motion  in  arrest  of  judg- 
ment. But  the  mutual  promise  of  the  appellee  to  marry 
the  appellant  was  certainly  a  sufficient  consideration  to  sup- 
port his  promise  to  marry  her ;  and  it  seems  to  us,  that,  in 
her  complaint,  she  has  attempted  to  allege  her  mutual  promise 
to  marry  him  as  a  consideration  for  his  promise.  It  is  true 
that  the  allegation  of  her  mutual  promise  is  defective,  and  not 
so  clear  and  certain  as  it  might  have  been  ;  but  it  is  equally 
true,  we  think,  that  this  defective  allegation  may  have  been 
and  was  cured  by  the  verdict.  Donellan  v.  Hardy y  57  Ind. 
393;  Smith  v.  Freeman,  71  Ind.  85;  Field  v.  Burton,  71 
Ind.  380  ;  The  Indianapolis,  etc.,  R.  R.  Co.  v.McCaffery, 
72  Ind.  294.  We  are  of  the  opinion,  therefore,  that  the 
objection  urged  by  the  appellant's  counsel^ to  the  sufficiency 
of  the  complaint,  after  trial  and  verdict  thereon,  came  too 
late  and  must  be  regarded  as  obviated  and  cared  by  the 
verdict.  The  motion  in  arrest  of  judgment  was  properly 
overruled. 

Under  the  alleged  error  of  the  court  in  overruling  the 
motion  for  a  new  trial,  the  first  point  made  by  appellant's 
counsel,  in  argument,  arises  upon  the  action  of  the  court  in 
permittnig  the  introduction  of  incompetent  evidence,  and  in 
refusing  to  strike  out  such  evidence.  As  originally  filed, 
the  appellee's  complaint  contained  an  allegation  to  the  effect 
that  on,  to  wit,  June  25th,  1875,  under  his  said  promise,  the 
appellant  seduced  appellee,  and  had  illicit  intercourse  with 
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her,  and  did  frequently  thereafter,  under  said  promise  of 
marriage,  have  illicit  intercourse  with  her ;  but  this  auc- 
tion the  court  struck  out  on  appellant's  motion  before  the 
commencement  of  the  trial.  Over  the  appellant's  obje<^oii8 
and  exceptions,  the  court  allowed  the  appellee  to  introduce 
evidence  tending  to  show  that,  about  the  time  the  appellant 
promised  to  marry  the  appellee,  as  alleged,  they  engaged  in 
illicit  sexual  intercoui*se.  The  question  for  decision  is,  did 
the  court  err  in  allowing  this  evidence  to  go  to  the  jury,  or 
in  overruling  appellant's  motion  to  strike  it  out?  It  is  very 
clear  that  the  evidence  complained  of  was  not  competent  for 
the  purpose  of  enhancing  or  aggravating  the  appellee's  dam- 
ages, where,  as  in  this  case,  the  complaint  contains  no  alle- 
gation of  her  seduction  by  the  appellant.  Cates  v.  MeKinr 
ney^  48  Ind.  562,  and  authorities  cited.  But,  in  the  caseat 
bar,  the  court  gave  the  jury  the  following  instruction  in 
reference  to  the  evidence  complained  of : 

"You  have  no  right  to  consider  any  evidence  upon  the 
subject  of  the  illicit  intercourse  between  the  parties,  as  affect- 
ing the  amount  of  damages,  if  you  should  find  for  the  plain- 
tiff. All  the  evidence  of  such  illicit  intercourse  is  incompe- 
tent to  affect  the  question  of  amount  of  damages.  Such 
illicit  intercourse  can  be  considered  only  by  you  in  determin- 
ing the  question  as  to  whether  or  not  a  contract  was  made 
by  the  parties  to  the  action." 

The  question  rema-ins,  therefore,  and  this  is  really  the 
controlling  question  in  this  case,  was  the  evidence  in  r^ard 
to  the  illicit  intercourse  admissible  or  competent,  even  for 
the  purpose  to  which  it  was  limited  by  the  court,  namely, 
as  tending  to  show  a  mutual  promise  of  marriage  existing 
between  the  parties.  The  appellant's  counsel  claims  that 
the  evidence  was  incompetent  in  the  case  now  before  us, 
because,  as  he  says,  there  was  no  answer  filed  by  the  appel- 
lant*in  this  case,  and  there  was  no  denial  of  the  alleged  prom- 
ise of  marriage,  and,  therefore,  the  only  question  for  the 
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jury  was  the  assessment  of  appellee's  damages.  This  view 
of  the  matter,  however,  is  not  tenable  under  repeated  deci- 
sions of  this  court ;  for,  in  such  cases,  where  issue  has  not 
been  joined  by  answer,  this  court  has  often  decided  that,  after 
trial,  it  will  be  considered  as  if  an  answer  in  denial  had 
been  filed.  Casad  v.  Holdridge^  50  Ind.  529 ;  Purdue  v. 
Stevenson^  54  Ind.  161 ;  Bass  v.  Smithy  61  Ind.  72. 

But  was  the  evidence  competent,  even  for  the  purpose  to 
which  it  was  expressly  limited,  in  this  case,  by  the  instruc- 
tion of  the  court?  Can  it  be  correctly  said  that  the  evidence 
of  illicit  intercourse  between  the  parties  even  tended  to  prove 
that  a  contract  of  marriage  had  been  made  between  them? 
It  seems  to  us  that  these  questions  ought  to  be,  and  must 
be,-  answered  in  the  negative  ;  for,  surely,  it  will  not  do  to 
say  that  illicit  sexual  intercourse  is  the  natural,  necessary, 
or  even  customary  concomitant  or  result  of  the  mere  promise 
of  marriage.  We  are  aware  that  there  are  many  cases 
in  which  it  has  been  held,  that  evidence  of  the  conduct  of 
ihe  parties  towards  each  other  is  admissible  as  tending  to 
prove  the  existence  of  a  promise  of  marriage ;  but  such  evi- 
dence, we  think,  should  be  limited,  and,  so  far  as  we  are 
advised,  it  has  been  limited,  to  the  open,  visible  or  public 
conduct  of  the  parties  toward  each  other.  The  illicit  inter- 
course of  parties  is  generally  consummated  in  the  strictest 
privacy  and  secrecy,  and  is  known  only  to  the  parties  them- 
selves ;  and  the  evidence  of  the  parties,  or  of  others,  in 
regard  to  such  intercourse,  can  have  no  possible  tendency  to 
prove  the  existence  of  a  promise  of  marriage.  This  must 
be  so,  as  it  seems  to  us,  in  the  very  nature  of  things,  unless 
it  can  be  correctly  said  (and  we  need  hardly  say  that  the 
proposition  18  unreasonable  and  untenable),  that  illicit  sexual 
intercourse  naturally,  necessarily  or  generally  attends  upon 
the  mere  promise  of  marriage,  and  is,  therefore,  one  of  the 
indicia  of  the  existence  of  such  promise. 

We  are  clearly  of  the  opinion,  therefore,  that  the  evidence 
M  the  illicit  intercourse  between  the   parties  was  wholly 
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inadmissibley  in  this  case,  for  any  purpose,  and  that  the 
court  erred,  both  in  its  admission  of  such  evidence  and  in 
its  refusal  to  strike  it  out.  For  these  errors  of  law,  com* 
mitted  at  the  trial,  the  appellant  was  entitled  to  a  new  trial 
of  this  cause,  and  the  court  erred  in  overruling  his  motion 
therefor. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustam  the  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


No.  8106. 

MONltoE  ET  AL.  V.  PaDDOCK,  TRUSTEE 

Practice. — Summons.-^BetumDay.—Haw  TenDayt^  ServiceU  CotaUtd.^ 
Statute  Construed, — Under  section  315  of  the  civil  code,  as  amended  by 
the  act  of  March  6th,  1877,  Acts  1877,  p.  106,  the  ten  days*  servioe  of 
a  summons  on  a  defendant  is  counted  by  excluding  the  day  of  ser- 
vice and  including  the  return  day.  Service  on  the  9th  day  of  June  for 
the  19th  was  good  ten  days'  service. 

BJLXE.^Setttng  Aside  Default.-^Excusdble  Neglect.— Where  court  met  and 
entered  default  and  judgment  at  8  o'clock  in  the  morning  of  the  retam 
day,  and,  by  affidavit  submitted  the  same  day«  the  defendants  showed 
that  they  lived  eleven  miles  distant,  had  no  public  conveyance,  traveUed 
by  private  conveyance,  reached  the  court-house  at  9  o'clock,  and  en- 
ployed  counsel,  and  set  forth  therein  a  good  and  legal  defence  to  the 
whole  of  plaintiffs  claim,  the  trial  court  erred  In  overruUng  their  mo- 
tion to  set  aside  fhe  default  and  permit  them  to  answer  the  compiidnt. 
Such  neglect  may  well  be  regarded  as  excusable  neglect,  under  sectloii 
99,  a  R.  S.  1876,  p.  82. 

Same. — Promissory  Note, — Defence.—AUeration.^^ln  such  case,  being  an 
action  on  promissory  notes,  a  defence  that,  since  the  execution  by 
the  defendants  of  the  notes  sued  on,  the  notes  had  been  materially 
altered,  and  that  they  never  executed  them  as  they  vppeued,  oMiitl- 
tuted  a  good  defence. 

From  the  Starke  Circuit  Court. 
J.  D,  McLareuy  for  appellants. 
T.  J.  Merrifield  and  TF.  C  Boyksj  for  appellee. 
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BiCKNEiiL,  C.  C. — The  appellants  were  the  makers  of 
two  promissory  notes,  payable  to  the  order  of  Gallup  &  Pea- 
body,  and  to  secure  the  payment  thereof  they  mortgaged 
land  to  Paddock,  as  trustee.  The  notes  being  due  and  un- 
paid, Paddock,  as  trustee,  brought  suit  upon  them  and  the 
mortgage,  and  obtained  a  judgment,  from  which  this  appeal 
was  taken.     The  appellants  assign  four  errors,  to  wit : 

**  First.  The  court  erred  in  defaulting  the  defendants  on 
the  return  day  of  the  summons,  the  fourth  day  of  the  term, 
at  the  morning  call  of  the  docket. 

^^ Second.  The  court  erred  in  permitting  the  defendants 
to  be  defaulted  on  the  morning  of  the  return  day  of  the 
summons,  on  less  than  ten  days'  previous  notice  before  the 
return  day  of  the  summons. 

^^  Third.  The  court  erred  in  refusing  to  hear  appellants' 
motion,  and  affidavit  in  support  thereof,  to  set  aside  the 
judgment  and  default,  which  appellants'  counsel  proposed 
to  the  court  to  file  on  the  afternoon  of  the  fourth  day  of  the 
term,  that  being  the  return  day  of  the  writ. 

^^Fourth.  The  court  eiTed  in  overruling  appellants'  oral 
motion,  supported  by  their  affidavits,  to  open  the  judgment 
and  set  aside  the  default  taken  against  them." 

By  the  act  of  March  6th,  1877,  Acts  1877,  p.  105,  section 
315  of  the  practice  act  was  amended  so  that  the  plaintiff, 
by  endorsement  upon  his  complaint,  may  require  the  sum- 
mons to  be  made  returnable  upon  any  day  in  term,  and,  if 
the  summons  be  personally  served  ten  days  before  such 
return  day,  the  action  shall  stand  for  Issue  and  trial  at  such 
terra,  etc. 

The  June  terra  of  the  Starke  CSrcuit  Court,  for  1879, 
began  on  the  16th  of  June.  The  complaint  in  this  case  was 
filed  on  the  7th  of  the  same  month.  It  was  endorsed 
by  the  plaintiff's  attorney  as  follows :  **Clerk  will  issue 
summons  for  defendants  to  the  sheriff  of  Starke  county,  In- 
diana, for  the  fourth  day  of  the  term."    The  fourth  day  of 
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tile  term  was  the  19th  day  of  June.  The  summons  was 
issued  returnable  on  that  day,  and  was  returned  by  the  sheriff 
as  personally  seiTcd  on  each  of  the  appellants,  on  the  9th 
day  of  June.  The  appellants  were  defaulted,  and  judgment 
was  rendered  against  them,  upon  the  default,  on  the  19tii 
day  of  June.  They  claim  this  was  not  ten  days'  service, 
within  the  meaning  of  the  act  of  March  6th,  1877. 

Upon  this  point  the  same  construction  must  be  given  to 
section  315,  since  the  amendment,  as  was  given  tefore.  It 
was  always  held  that  the  time,  in  such  cases,  is  counted  by 
excluding  the  day  of  service,  and  including  the  return  day. 
Service  on  the  ninth  day  for  the  nineteenth  was  good  ten 
days'  service.  Wbmack  v.  McAhren^  9  Ind.  6.  The  court 
below  committed  no  error  in  rendering  the  judgment  by  de- 
fault, on  the  19th  day  of  June. 

The  last  two  assignments  of  error  may  be  considered 
together. 

It  appears  by  a  bill  of  exceptions,  that,  in  the  afternoon 
of  the  return  day,  **the  appellants  appeared,  by  counsel, 
and  proposed  to  file  their  affidavits  to  set  aside  the  default 
and  judgment  against  them,  and  that  the  court,  being  otii- 
erwise  engaged,  the  same  was  filed  and  heard  the  next  morn- 
ing, which  motion  and  affidavit  are  as  follows,  to  wit : 
'^State  of  Indiana,  Starke  county,  ss :    In  the  Starke  Circuit 

Court. 
**George  L!  Paddock,  Trustee,  etc.,  v.  Norman  Monroe  and 

Addison  Morrow.     Affidavit  and  motion  to   set   aside 

default. 

**Norman  Monroe  and  Addison  Morrow,  defendants  in  the 
above  entitled  case,  being  each  duly  sworn,  upon  their  n>- 
spective  oaths,  say  that  they  were  summoned  to  appear 
to-day  in  this  court,  to  answer  the  plaintiff's  complaint  in 
the  above  stated  action,  and,  in  obedience  to  said  summons, 
they  started  from  their  respective  homes,  distant  eleven  and 
twelve  miles  from  the  court-house ;  that  the  only  way  of 


MAY  TERM,  1881.  425 

Monroe  et  al.  v.  Paddock,  Trustee. 

reaching  the  court-house,  from  their  homes,  is  by  private 
conveyance,  and  they  came  in  a  buggy ;  that  they  reached 
Knox  about  9  o'clock  this  forenoon,  intending  to  retain 
counsel  to  enter  an  appearance  and  file  an  answer  for  them 
in  said  action  ;  that  they  repaired  to  the  court-house  imme- 
diately after  their  arrival  in  Knox  this  morning,  where  they 
learned  that  they  had  been  defaulted,  and  judgment  entered 
against  them  in  said  action,  the  court  having  met  at  8  o'clock 
A.  M.  this  morning,  as  affiants  are  informed  and  believe ; 
that  they  have  a  good  and  legal  defence  to  the  whole  of  plain- 
tiff's claim  in  said  action,  the  nature  and  character  of  which 
is  as  follows :  That  they  never  executed  the  notes  men- 
tioned in  the  complaint,  nor  either  of  them,  as  they  now 
appear ;  that  the  figures  *20,'  before  the  word  dollars  in  the 
last  line  of  each  of  said  notes,  has  been  inserted  since  said  ' 
Botes  were  executed,  without  the  knowledge  or  consent  of 
these  affiants,  or  either  of  them  ;  that  said  notes,  when  they 
were  executed,  had  no  amount  of  attorney's  fees  expressed 
therein,  and  it  was  agreed  and  understood  that  affiants  were 
not  to  pay  any  attorney's  fees,  but  as  they  now  appear  they 
each  provide  for  $20  attorney's  fees,  which  has  been  added 
since  their  execution,  without  affiants'  knowledge  and  con- 
sent, and  affiants  say  thafe  they  did  not  execute  said  notes. 

[Signed]  **N,  Monboe, 

* 'Addison  Morrow. 

''Subscribed  and  sworn  to,  in  open  court,  this  19th  day 
of  June,  1879.  M.  P.  Hepner,  Clerk." 

The  motion  was  overruled,  and  the  appellants  excepted. 

Under  the  circumstances  set  forth  in  the  affidavits,  the 
motion  to  set  aside  the  default  ought  to  have  been  sustained  ; 
the  defendants  had  a  good  defence.  McCoy  v.  Lockwoody 
71  Ind.  319.  The  default  was  taken  according  to  law  on 
the  19th  day  of  June,  but  the  appellants  on  that  day  were 
striving  to  obey  the  summons.  The  meeting  of  the  court  at 
8  o'clock  in  the  morning  enabled  the  appeUee  to  obtain  his 
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judgment  by  default  before  the  appellants  reached  the  courfc* 
house.  But  the  appellants  were  there  about  9  o'clock;  they 
had  their  affidavits  ready,  and  made  their  motion  to  set  aside 
the  default  on  the  same  day,  the  tenth  day  after  service  of 
the  summons ;  the  coui*t  declined  then  to  hear  it,  but  heard 
it,  the  next  morning.  That  is  the  same  as  if  it  had  been  heard 
on  the  return  day  ;  the  appellants  lived  a*  long  way  from  the 
court-house ;  there  was  no  public  conveyance ;  they  had  to 
travel  in  a  private  vehicle.  Their  neglect  to  be  in  the  court- 
house at  8  o'clock  in  the  morning,  under  the  circumstances 
of  this  case,  may  well  be  regarded  as  excusable  neglect. 
Practice  Act,  sec.  99;  Hunter  v.  Francis^  56  Ind.  460; 
Bristol'  V  Galvirij  62  Ind.  352. 

The  judgment  of  the  court  below  ought  to  be  reversed, 
and  the  cause  remanded,  with  instructions  to  said  court  to 
grant  the  motion  to  set  aside  the  default  and  judgment,  and 
to  permit  the  appellants  to  answer  the  complaint. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  reversed,  at  the  costs  of  the  np^ 
pellee,  and  this  cause  is  remanded,  with  instructions  to  the 
court  below  to  set  aside  the  default  and  judgment,  9nd  per- 
mit the  appellants  to  answer  the  complaint. 


♦•» 
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The  Indianapolis,  Peru  and  Chicago  R.  R.  Co.  v.  Lna>i.ET. 

HAiutOAS},— Killing  Stock.— Burden  of  Proof. —In  an  action  against  a  rail- 
road company  for  killing  stock  upon  the  track  of  its  road,  at  a  place 
where  the  road  was  not  fenced,  the  burden  of  proof  that  the  road  was 
not  fenced  at  the  place  of  the  killing,  or  at  the  place  of  the  entry  of  the 
animals  upon  the  track,  is  on  the  plaintiff;  hut  that  it  was  not  the  com- 
pany's duty  t0  fence  at  such  plaee,  was  matter  of  defence. 
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Same. — Svidenee. — Fence.— Street.— YHiere^  in  such  case,  the  evidence 
shows  that  the  stock  was  killed  between  two  streets  of  a  city,  on  the 
track  of  the  defendant's  i*a41road,  not  fenced,  where  a  fence  might  have 
been  built  without  interfering  with  any  street  or  alley,  or  with  the  cus- 
tomary operations  of  the  road,  the  company  is  liable. 

From  the  Murioii  Superior  Couit. 

C.  B.  Stuart^  D.  Mo98  and  R.  R.  Stephenson^  for  ap- 
pellant. 

W.  P.  Adkinson^  for  appellee. 

Woods,  J. — ^Actioii  by  the  appellee  against  the  appellant » 
for  the  killing  of  a  cow  upon  the  track  of  the  appellant's 
railroad,  at  a  point  where  the  road  was  not  fenced.  Error  is 
assigned  upon  the  overruling  of  a  demurrer  to  the  evidence^ 
offered  by  the  plaintiff.  Counsel  are  agreed  that  the  only 
question  is  whether  the  road  ought  to  have  been  fenced  at 
the  point  where  the  cow  was  killed.  The  burden  of  proof 
that  the  road  was  not  fenced  at  the  place,  of  the  killing,  or 
of  the  animal's  entry  upon  the  track,  was  upon  the  appellee ; 
but  that  it  was  not  the  company's  duty  to  fence  at  that  place» 
was  matter  of  defence.  The  JeffersonviUe^  etc.^  R.  R,  Co* 
V.  iyon,  72  Ind.  107  ;  T7ie  Jeffersonville^  etc.y  R.  R.  Co.  v* 
O'  Connor^  37  Ind.  95  ;  Tlie  Jeffei'sonville,  etc.,  R.  R.  Co.  v. 
Brevoorty  30  Ind.  324.  That  the  track  of  the  road  was  not 
fenced  at  the  place  in  question,  is  clearly  shown ;  and  the 
evidence  falls  far  short  of  showing  a  good  reason  for  not 
having  fenced  it.  The  injury  was  done  at  a  point  on  the 
appellant's  road  about  midway  between  Seventh  and  Eighth 
streets,  in  the  northeastern  part  of  the  city  of  Indianapolis, 
where  the  land  is  level  and  there  is  no  natural  obstruction 
to  fencing.  Starting  at  Seventh  street  and  extending  north- 
ward beyond  Eighth  street,  the  company  had  a  switch  or 
side  track,  on  the  east  side  of  its  main  track,  connected 
therewith  at  each  end.  Branching  from  this  side  track,  at 
a  point  north  of  Eighth  street,  and  running  southward  to  the 
north  line  of  Seventh,  was  another  switch,  own^  by  Stough'^ 
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ton  A.  Fletcher,  Jr.,  situated  on  his  land,  and  lying  far 
enough  east  of  the  first  named  side  t|||ck  to  permit  the  build- 
ing of  a  fence  between  them,  from  one  to  the  other  of  said 
streets,  without  interfering  with  the  passage  of  cars.  Be- 
tween these  streets,  on  the  west  side  of  the  road,  there  was 
no  side  track,  and  a  fence  along  the  line  of  the  right  of  way 
might  have  been  built,  without  interfering  with  any  street 
or  alley,  or  with  the  customary  operations  of  the  road.  Be- 
tween said  streets,  the  company  kept  no  place  for  receiving 
or  discharging  either  passengers  or  freights,  loading  or  un- 
loading cars.  A  year  or  more  before  the  killing  of  the  ap- 
pellee's cow,  the  company  had  delivered  there  matenal  for 
the  construction  of  the  gas-holder,  situated  at  the  south  end 
and  on  the  east  side  of  Fletcher's  switch,  and,  beside  this, 
within  the  five  or  six  years  last  passed,  had  unloaded  between 
said  streets  five  or  six  car  loads  of  lumber,  to  be  used  in  the 
construction  of  buildings  near  by;  and,  excepting  these 
things,  the  only  use  to  which  the  company  had  put  its  said 
switch  had  been  to  stand  its  cars  thereon,  or  the  like,  which 
could  have  been  done  as  well  with,  as  without*  fences  and 
cattle-guards. 

The  judgment  is  affirmed  with  costs. 


■  ■  ■ 
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The  Indiana  Manufacturing  Co.  v.  Pobtbb. 

Ordeii  for  Monet. — Action  on,^  Promise, — Consideration. — FUadimg^-^ 
Where  an  order  is  ii^iven  payable  out  of  a  particular  fund,  it  operates 
as  an  equitable  assignment  of  so  much  of  such  fund  as  is  specified  in 
the  order,  and  in  a  suit  therefor  no  consideration  need  be  averred  for 
the  promise  of  the  holder  of  the  fund  to  pay  it. 
I  Same. — When  IromUe  of  Drawee  to  Pay  not  Necessary. — ^An  obligation  of 
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the  holder  of  such  fund  to  pay  the  drawer  of  such  order  imposed 
upon  him  the  duty  to  pay  the  payee  of  the  order,  and,  if  he  received 
and  retained  the  money  dl  alleged,  the  payee  can  maintain  a  suit  there- 
for against  the  holder  of  the  fund  without  an  express  promise  to  pay  it. 

Same. — Demand. — ^If,  hefore  such  suit,  any  demand  was  necessary,  the 
allegation  in  the  complaint,  that  ^<the  defendant  refused  to  pay  the 
plaintiff,  though  often  requested,'*  shows  a  sufficient  excuse  for  not 
maldng  a  formal  demand  for  payment. 

Statute  of  Frauds.— iVomise  of  2>c6tor.— Where  a  dehtor  promises  to 
pay  the  deht  to  one  other  than  the  creditor,  such  promise  is  not  within 
the  statute  of  frauds. 

From  the  Miami  Circuit  Court. 

JR.  P.  Effinger  and  N.  0.  Ross^  for  appellant. 

J.Zf.  Farravy  J.  Farrarand Carpenter ^  for  appellee. 

Best,  C. — This  action  originated  before  a  justice  of  the 
peace,  and  was  founded  upon  the  following  order : 

**The  Indiana  Mfg.  Co.  will  pay  J.  R.  Porter,  or  order, 
$40.00  from  any  amount  due  me  on  orders,  or  for  services, 
and  $20.00  from  any  amount  which  may  be  due  me  for  the 
month  of  September,  and  $20.00  from  any  amount  which 
mav  be  due  me  from  orders  or  services  for  October :  and 
$20.00  which  may  be  due  me  from  orders  or  for  services  for 
November,  1876.  John  Stillinoeb." 

The  appellee  was  the  plaintiff,  and  it  was  averred  in  the 
complaint,  that  John  Stilling^r,  in  the  year  1876  delivered 
to  the  plaintiff  the  above  order,  ''thereby  directing  the 
defendant  to  pay  the  plaintiff  the  several  sums  mentioned 
therein,'*  which,  *«it  is  averred,  the  defendant  promisecf  the 
plaintiff  to  do.*'  It  is  further  averred  that  **the  defendant 
retained,  out  of  the  monevs  going  to  and  belonging  to  said 
John  Stillinger,  from  the  defendant  herein,  $20.00  for  the 
month  of  September,  $20.00  for  October,  and  $20.00  for 
November,  1876,  in  all  $60,  which  defendant  refuses  to  pay 
to  said  plaintiff,  though  often  requested  so  to  do,  but  keeps 
and  retains  said  money  to  his  own  use." 


430  SUPREME  COURT  OF  INDIANA, 

The  Indiana  Manufacturing  Co.  v.  Porter. 

The  appellant  was  defaulted  before  the  justice,  appealed 
to  the  circuit  court,  and  there  moved  to  strike  out  the  com- 
plaint for  insufficiency.  This  motion  was  overruled,  and  an 
exception  was  taken.  A  trial  by  jury  resulted  in  a  verdict 
for  the  appellee.  A  motion  for  a  new  trial,  because  the 
verdict  was  contrary  to  the  law  and  not  supported  by  suffi- 
cient evidence,  was  overruled,  and  an  exception  reserved. 
Final  judgment,  from  which  the  appellant  appeals,  and  as- 
signs as  error,  that  the  complaint  is  iilsufficient  to  sustain 
the  judgment,  that  the  court  erred  in  refusing  to  strike  out 
the  complaint,  and  in  overruling  the  motion  for  a  new  trial. 
Several  objections  are  urged  against  the  sufficiency  of  the 
complaint. 

The  first  is,  that  no  consideration  is  averred  for  the  prom- 
ise of  the  appellant.  As  the  order  was  loayable  out  of  a 
particular  fund,  it  operated  as  an  equitable  assignment  of  so 
much  of  said  fund  as  is  specified  in  the  order,  and  in  a  suit 
for  such  part  of  the  fund  no  consideration  need  be  averred 
for  the  promise  of  appellant.  McKeman  v.  Maykewy  21 
Ind.  291 ;  Morton  v.  Naylor,  1  Hill,  583. 

The  obligation  of  appellant  to  pay  Stilliuger  imposed  upon 
it  the  duty  to  pay  Stillinger's  assignee,  and  if  appellant 
received  and  retained  the  money  as  allcpcd,  the  appellee 
could  maintain  the  suit  without  averring  ai.  express  promise. 
Again,  the  reception  and  retention  of  the  ini^>:ey  belonging 
to  the  appellee,  as  averred,  rendered  it  lial  Ic  to  him  without 
an*express  promise. 

The  second  objection  is,  that  the  promise  w;is  to  pay  the 
debt  of  another,  and,  as  it  was  not  in  writing:,  it  is  within 
the  statute  of  frauds.  This  is  a  mistake.  The  promise  was 
not  to  pay  the  debt  of  another,  but  a  promise  to  pay  ap- 
pellant's own  debt  to  another.  Such  promises  are  not 
within  the  statute.     Browne  Statute  of  Frauds,  section  165. 

The  remaining  objection  is,  that  no  special  demand  was 
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averred.  If  a  demand  were  necessary,  the  allegation  that 
^*the  defendant  refused  to  pay  the  plaintiff,  though  often 
requested,"  is  a  sufficient  excuse  for  not  making  it. 

The  motion  for  a  new  trial  was  properly  overruled.  The 
evidence  tended  to  support  every  material  averment  in  the 
complaint. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  the  appellant. 


♦#♦ 


No.  8117. 
MULLENDORE   ET   AL.   V.  WeRTZ. 

Fromissort  'Sote,— Principal  and  Surety.— Extending  Time  of  Payment.— 
Joint  Makers. — Suretyship  Unknown  to  Payee. — Belease. — ^An  agreement 
between  the  payee  and  one  of  two  joint  makers  of  a  note,  without  the 
knowledge  or  consent  of  the  other,  a  surety  in  fact  but  not  known  as 
such  to  the  payee,  does  not  have  the  effect  to  release  the  non-consent- 
ing maker.    Hall  v.  HalU  34  Ind.  314,  distinguished. 

Same. — The  mere  giving  of  time  to  one  of  two  joint  obligors  whose  obli- 
gations ai^  equal  will  not  discharge  the  other. 

Bame. — Oral  Agreement.— Covenant  not  to  Sue. — Giving  time  by  oral  agree- 
ment can  not  have  an}'  greater  effect  than  a  covenant  by  a  creditor  not 
to  sue  for  a  specified  time  one  of  two  or  more  joint  debtore.  Such  a 
covenant  is  not  a  release  and  fnrnislies  no  defence  to  the  other  debtor. 

Same. — Knowledge  of  suretyship  is  not  presumed  in  favor  of  the  sureties, 
but  must  be  proved. 

Same. — A  covenant  with  one  joint  debtor  not  to  sue  is  a  mere  personal 
covenant. 

Same. — Surrender  of  Old  Note  for  New. — Maker  a  Principal. — ^Where  an 
heir,  at  the  request  of  one  of  two  joint  makers,  received  their  note  as  a 
part  of  his  distributive  share  of  the  estate  to  which  it  belonged,  and 
surrendered  it  for  their  new  note  for  the  amount  of  the  old,  as  between 
himself  and  the  payee,  such  maker  became  a  principal. 

Same. — Answer  of  Belease. — Beply. — In  an  action  upon  the  new  note,  such 
facts  constitute  a  good  raply  to  an  answer  of  discharge  by  extension  of 
time  of  payment  orally  given  his  co-obligor  in  both  notes. 
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SAME.—Evidenee,— Receipt  of  Heir  to  AdnUtUstrator.-^n  trial  of  anchse- 
tion.  the  court  did  not  err  in  admitting  in  evidence  tlie  receipt  of  the 
heir,  accompanied  by  testimony  of  the  administrator  explainin|(  its 
execution  and  its  terms,  and  that  the  amount  included  the  old  note. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  i.  T.  MicheneVy  for  appellants. 
B.  F.  Love  and  H,  C.  Morrison^  for  appellee. 

M0RIU89  C. — ^This  suit  was  brought  upon  the  following 

promissory  note : 

'^February  14th,  1877. 

*'One  year  after  date  we  promise  to  pay  John  Wertz, 
or  order,  eight  hundred  and  f^^  dollars,  with  interest  at 
ten  per  cent,  per  annum  after  maturity,  and  with  attor- 
neys' fees,  value  received,  and  without  any  relief  whatever 
from  valuation  and  appraisement  laws. 

"$800.80.  Clinton  Mullendore. 

* 'George  Mlxlendore. 

Clinton  Mullendore  made  default.  George  Mullendore 
answered  the  complaint  in  four  paragraphs.  The  first  was 
the  geneml  denial,  which  was  afterward  withdrawn. 

The  second  i^aniirraph  admits  the  execution  of  the  note, 
but  avers  that  George  Mullendore  executed  it  as  the  surety 
of  Clinton  Mullendore,  which  fact  was  known  to  the  appellee ; 
that  afterward,  with  such  knowledge,  and  without  the 
pleader's  consent  or  knowledge,  the  appellee  agreed  with 
Clinton  Mullendore,  for  a  sufficient  consideration,  to  extend 
the  time  for  the  payment  of  said  note  for  the  period  of  four 
months  from  the  time  of  its  maturity  ;  that  by  this  agree- 
ment he  had  been  released  and  discharged  from  liability  od 
said  note. 

The  third  and  fourth  paragraphs  of  the  answer  were,  in 
substance,  the  same  as  the  second. 

The  appellee  demurred  separately  to  each  paragraph  of 
the  answer.  The  demurrer  was  overruled.  He  then  replied 
to  the  answer  in  four  paragraphs,  the  last  being  a  general 
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deniaL  The  appellant  Creorge  MuUendore  demun'ed  to  the 
first,  second  and  third  paragraphs  of  the  reply.  The  demur- 
rers were  overruled.  The  cause  was  submitted  to  a  jury, 
who  returned  a  verdict  for  the  appellee.  The  appellant 
George  MuUendore  moved  the  court  for  a  new  trial ,  which 
was  overruled,  and  judgment  was  rendered  upon  the  verdict. 

The  rulings  of  the  court  upon  the  several  demurrers  to  the 
reply,  and  upon  the  motion  for  a  new  trial,  are  assigned  as 
errors.     George  MuUendore  alone  appeals. 

The  first  paragraph  of  the  reply  admits  that,  on  the  2d 
day  of  February,  1878,  U  consideration  of  $26.33,  paid  to 
the  appellee  by  Clinton  MuUendore,  being  the  interest  in 
advance  on  the  note  for  four  months,  he  agreed  to  extend 
the  time  for  the  payment  of  the  note  for  four  months,  as 
stated  in  the  appellant's  answer,  but  it  was  also  averred  that 
at  the  time  of  making  said  agreement  the  appellee  had  no 
knowledge  of  the  fact  that  the  appellant  George  MuUendore 
was  or  claimed  to  be  the  surety  of  Clinton  MuUendore  on 
said  note,  as  stated  in  said  answer. 

The  question  raised  by  the  demurrer  to  this  paragraph  of 
the  reply  is,  does  an  agreement  made  between  the  payee  and 
one  of  two  joint  makers  of  a  note,  without  the  knowledge  or 
eonsent  of  the  other,  who  is  in  fact  the  surety  of  his  co- 
maker, have  the  effect  to  release  the  non-consenting  joint 
maker  from  his  liability,  though  the  payee  of  the  note  was, 
at  the  time  of  making  the  agreement,  ignorant  of  the  fact 
that  he  was  such  surety.  If  this  proposition  is  to  be  an- 
swered in  the  affirmative,  as  the  appellant  insists  it  should  be, 
the  reply  is  bad,  and  the  demurrer  should  have  been  sus- 
tained ;  if  in  the  negative,  the  reply  is  sufficient,  and  the 
demurrer  was  riorhtlv  overruled. 

The  appellant  insists  upon  the  following  propositions : 

First.  That  the  verbal  contract  set  up  in  the  answer,  and 

admitted  by  the  reply,  changed  the  contract  evidenced  by 

the  note  in  a  material  pait ; 
Vol.  75.-28 
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Second.  That  one  of  two  joint  co-obligors  is  not  author- 
ized, without  the  consent  of  the  other,  to  change  the  joint 
contract  in  any  respect ;  and  if  he  does,  by  a  valid  agree- 
ment, so  change  the  contract,  the  non-consenting  obligor  is 
discharged. 

The  agreement  alleged  to  have  been  made  for  the  exten- 
sion of  the  time  for  the  payment  of  the  note  in  suit  is 
averred  to  have  been  made  between  the  appellee  and  Clinton 
Mullendore.  The  consideration  for  the  allesred  extension 
was  paid  by  Clinton  Mullendore,  not  by  George  Mullendore, 
nor  by  them  jointly,  but  by  Clinton  alone.  George  Mullen- 
dore was  not  a  party  to  the  contract.  The  contract  should, 
therefore,  be  construed  as  the  agreement  and  promises  of 
the  parties  who  entered  into  it ;  and  for  any  violation  of  the 
terms  of  the  agreement,  or  any  promise  or  covenant  con- 
tained in  it,  the  offending  party  would  be  personally  liable 
to  the  injured  party,  and  to  him  alone.  The  agreement  of 
the  appellee  must  be  construed  as-  made  for  the  benefit  of 
Clinton  Mullendore  alone,  and,  in  case  of  its  breach,  he  alone 
would  have  the  right  to  sue  the  appellee  and  recover  such 
dama<yes  as  he  misfht  have  sustained. 

In  the  case  of  Draper  v.  Weld,  13  Gray,  580,  the  court 
say:  «*If,  as  between  McGregory  and  Stevens,  they  were 
<J0-sureties  of  Weld,  the  ffivins:  of  time  to  one  of  them 
did  not  discharge  the  other,  because  the  mere  srivins:  of  time 
to  one  of  two  obligors,  whose  obligations  are  equal,  will  not 
discharge  the  other.  Dunn  v.  Slee,  Holt,  N.  P.  399,  and 
1  Moore,  2  ;  Burge  on  Suretyship,  156.  Giving  time  by  oral 
agreement  to  McGregory  can  not  have  any  greater  legal 
effect  than  a  covenant  by  a  creditor  not  to  sue,  for  a  speci- 
fied time,  one  of  two  or  more  joint  debtors.  Such  a  cov- 
enant is  not  a  release,  and  it  furnishes  no  defence  to  the 
other  debtors.  Lacyy.  Kynaston^  12  Mod.  548;  Dean  v. 
Newhall,  8  T.  R.  168  ;  Shed  v.  Peirce,  17  Mass.  623 ;  Wil- 
son V.  Fooiy  11  Met.  285."     The  verbal  agreement  can  not, 
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we  think,  be  held  to  have  discharged  George  Mullendore  on 
the  ground  that  it  changed  the  contract  evidenced  by  the 
note  in  a  material  part. 

In  the  case  of  Wilson,  v.  Foot,  supra,  it  is  held  that,  where 
a  note  is  signed  by  several  parties,  though  part  of  them 
are,  in  fact,  sureties  for  the  others,  yet,  if  that  does  not 
appear  upon  the  face  of  the  note,  the  payee  does  not  dis- 
chai-ge  the  sureties  by  giving  time  to  the  principal  debtor, 
unless  he  had  knowledge,  at  the  time  of  so  doing,  that  the 
other  makers  were  sureties ;  and  that  such  knowledfire  is 
not  to  be  presumed  in  favor  of  the  sureties,  but  must  be 
proved  ;  that  a  covenant  not  to  sue  one  or  more  joint  makei*s 
of  a  note  does  not  dischargee  or  release  the  others,  it  beinsr 
regarded  as  a  mere  personal  covenant.  2  Daniel  Negotia- 
ble Inst.,  p.  289.  There  are  many  decisions  of  this  court  in 
full  agreement  with  the  above  cases.'  McCloskey  v.  TJie  In- 
dianapolis, etc..  Union,  67  Ind.  86  ;  Davenport  v.  King,  63 
Ind.  64  ;  Huff  v.  Cole,  45  Ind.  300. 

In  the  case  of  Davenport  v.  King,  supra,  the  court,  quot- 
ing from  Reel  V .  Harding ,  2  Met.  (Ky.)  247,  says:  *'If 
they  were  all  principals,  an  agreement  with  one  of  them  to 
give  further  day  of  payment  would  not  operate  to  release  or 
exonerate  the  others.  Such  an  agreement  can  not  be  allowed 
to  have  any  more  effect  than  it  would  have  if  the  promis- 
ors w^ere  all  actually,  as  they  all  appear  to  be,  principals  in 
the  note,  unless  the  holder,  at  the  time  he  entered  into  the 
agreement,  had  notice  that  the  parties  who  claimed  to  be 
sureties  did  occupy  that  attitude  on  the  paper." 

In  some  of  the  paragraphs  of  the  answer,  the  agreement 
to  extend  the  time  of  payment  is  alleged  to  have  been  made 
before  the  maturity  of  the  note.  This  can  make  no  differ- 
ence. The  agreement  was  the  agreement  only  of  the  parties 
to  it.  The  note  still  remains  in  full  force,  unaffected  by 
the  agreement  for  the  extension  of  the  time  of  payment. 
We  have  examined  the  authorities  referred  to  by  the  appel- 
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laDts'  counsel,  and  think  them  not  opposed  to  the  conolo- 
sion  which  we  have  reached. 

In  the  case  of  HaU  v.  HaU^  34  Ind.  314,  the  Halls  bor- 
rowed $100,  and  each  was  to  have  $50.  This  fact  distin- 
guishes that  from  the  case  now  before  us.  In  the  case  of 
Crafts  V.  Mott,  4  N.  Y.  603,  the  land,  for  the  purchase  of 
which  the  instrument  was  given,  was  equally  divided  be- 
tween the  purchasers,  and  this  was  held  to  operate  as  a  divi- 
sion of  the  debt.  Each  of  the  makers  was  regarded  as  prin- 
cipal debtor  for  one-half  of  the  land  purchased,  and  surely 
as  to  the  other  half. 

In  the  case  of  Cheetham  v.  Ward^  1  Bos.  &  P.  630,  one 
of  the  joint  obligors  had  been  appointed  executor  of  the  obli- 
gee, and  thereby  discharged.  This  was  held  to  discharge  die 
other  obligor.  Ih  the  case  of  Rees  v.  Berrington^  2  Ves.  Jr. 
540,  it  was  held  that  where  the  creditor,  without  the  consent 
of  the  known  surety,  gave  further  time  to  the  principal,  the 
surety  was  discharged.  None  of  these  cases  is  irreconcilable 
with  the  cases  to  which  we  have  referred  in  support  of  our 
conclusion.  The  court  did  not  err  in  overruling  the  demur- 
rer to  the  first  paragraph  of  the  reply. 

The  second  and  third  paragraphs  of  the  reply  are  sub- 
stantially the  same,  and  may  be  considered  together.  The 
third  may  be  stated,  in  substance,  as  follows :  Jacob  Wertz, 
the  father  of  the  appellee,  died  intestate  in  Shelby  county, 
Indiana,  in  1876.  At  the  time  of  his  death,  he  held  a  note 
executed  by  the  makers  of  the  note  in  suit.  Mathias  Wertz 
was  appointed  administrator  of  Jacob  Wertz,  deceased.  He 
was  about  to  commence  suit  on  the  note  given  by  the  appel- 
lants to  his  intestate,  with  a  view  to  a  speedy  settlement  of 
the  estate.  George  Mullendore  represented  to  the  appellee 
that  his  co-maker  of  said  note  was  insolvent  and  worthless, 
and  that  he  would  have  to  pay  the  same  ;  that  he  desired 
the  appellee  to  accept  said  note  from  the  administrator  as  a 
part  of  his  share  of  his  father's  estate ;  that  he  would  pay 
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it^  but  that  he  wanted  the  appellee  to  give  him  all  the  time 
he  possibly  could ;  that  if  he  should  be  compelled  to  paj 
said  note  at  once,  it  would  ruin  him  ;  that  the  appellee  was 
induced  by  these  statements  to  accept  of  the  administrator 
said  note  as  a  part  of  his  share  of  Jacob  Wertz's  estate ; 
that,  at  the  time  he  received  said  note  from  the  administrator, 
he  had  no  knowledge  of  the  fact  that  George  MuUendore 
was  surety  on  the  same,  and  that  the  amount  due  on  it  was 
$800.80;  that  the  note  in  suit  was  given  for  this  amount,  and 
the  note  received  by  appellee  from  said  administrator  sur- 
rendered to  the  appellant  George  MuUendore.  The  appel- 
lant stated  to  the  appellee,  at  the  time,  that  all  he  expected 
to  be  able  to  do  for  some  time  was  to  pay  the  interest  on 
the  Bot€.  It  is  averred  that  the  appellee  did  not  know  that 
George  MuUendore  claimed  to  be  surety  on  said  note ;  that 
he  took  it  with  the  understanding  that  he  was  the  principal 
and  responsible  party,  to  whom  he  was  to  look  mainly  for 
payment.  The  reply  admitted  the  agreement  for  the  exten- 
sion of  the  time  of  payment  as  stated  in  the  answer. 

We  think  it  quite  clear  that,  upon  the  facts  stated  in  the 
reply,  George  MuUendore,  as  between  him  and  the  appellee, 
became  the  principal  debtor.  He  was  liable  upon  the  note 
held  by  the  administrator  of  Jacob  Wertz,  and,  because  of 
the  insolvency  of  his  co-maker,  he  expected  to  have  to  pay 
it.  At  his  request  and  for  his  benefit,  the  appellee  accepted 
the  note  from  the  administrator  as  cash,  in  payment  of  his 
share  of  his  father's  estate.  For  the  amount  due  on  this 
Bote,  the  note  in  suit  was  given,  and  the  old  note  surrendered 
ta  Geoi^  MuUendore,  who  asked  to  be  indulged  to  the 
utmost,  on  the  ground  that  he  would  have  it  all  to  pay. 
The  subsequent  extension  of  the  time  of  payment,  thus 
soKcited,  in  no  way  operated  to  the  prejudice  of  the  appel- 
lant. The  surrender  to  George  MuUendore  of  the  note 
received  by  the  appellee  from  the  administrator  of  Jacob 
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Wertz  was  a  full  and  ample  consideration  for  the  note  in 
suit ;  it  moved  directly  to  George  MuUendore,  and,  as  be- 
tween him  and  the  appellee,  he  must  be  held  to  be  the  prin- 
cipal maker  of  the  note.  Common  fairness  and  justice 
demand  this.  There  was  no  error  in  overruling  the  demur- 
rers to  the  second  and  third  paragraphs  of  the  reply. 

On  the  trial,  the  court  permitted  the  appellee  to  read  in 
evidence,  over  the  objection  of  the  appellant,  a  receipt,  dated 
November  13th,  1877,  executed  by  the  appellee  to  Mathias 
Wertz,  administrator  of  the  estate  of  Jacob  Wertz,  for 
$3,081.80,  the  appellee's  sharein  full  of  the  estate  of  Jacoh 
Wertz.  It  is  insisted  by  the  appellant  that  the  court  erred 
in  admitting  this  receipt  in  evidence.  Mathias  Wertz,  the 
administrator  of  Jacob  Wertz,  testified  as  follows :         . 

** George  MuUendore  told  me  that  Clint  was  worthless ;  to 
get  some  of  the  boys  to  take  the  note  and  wait  on  him  as 
long  as  possible  ;  he  first  wanted  me  to  take  it ;  I  could  not ; 
I  afterward  told  him  John"  (the  appellee)  ** would  take  it; 
after  I  was  appointed  administrator,  he  came  to  me  and 
asked  me  what  the  amount  of  the  note  was  ;  he  said  'I  will 
have  the  note  to  pay  without  doubt ;'  that  Clint  had  put  his 
property  in  his  wife's  name  ;   and  he  wanted  us  to  wait  as 
long  as  possible  ;  he  wanted  me  to  take  it ;  I  told  John  that 
George  wanted  him  to  take  it,  and  persuaded  John"  (the 
appellee)  *'to  take  it ;  that  George  might  as  well  have  his 
money  as  anybody ;  that  George  would  pay  it ;  that  Geoi^e 
wanted  as  much  time  as  possible  ;  I  told  George  that  if  John 
would  take  the  note,  and  receipt  to  me  for  it,  I  could  settle 
the  estate ;  he  said  all  right,  to  get  him  to  take  it ;  I  told 
John  if  he  would  take  the  note  and  receipt  to  me  for  it,  I 
would  give  it  up  to  him ;  Jie  afterward  took  the  note  and 
receipted  for  it."     Witness  shown  receipt.     "The  amount 
of  the  note  was  included  in  this  receipt ;  I  gave  the  old  note 
up  to  John." 


t^  — . 
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In  view  of  this  evidence,  uncontradicted  and  unquestioned, 
the  admission  of  the  receipt,  if  immaterial,  could  not  oper- 
ate to  the  prejudice  of  the  appellant.  The  receipt  tended 
to  prove,  in  connection  with  the  testimony  of  Mathias 
Wertz,  that  the  appellee  had  taken  the  note  held  by  his 
father  as  a  part  of  his  distributive  share  in  his  father's 
estate.  It  proved  that  he  had  executed  a  receipt,  as  he  had 
agreed  to  do.  Every  fact  which  it  tended  to  prove  was  tes- 
tified to  by  Mathias  Wertz.  There  was  no  available  error 
in  the  admission  of  the  receipt. 

The  appellant  also  objects  to  the  following  instruction, 
given  to  the  jury  by  the  court :  *'If  you  find  that  such  an 
agreement  existed,"  (that  set  up  in  the  answer)  *'and  was 
duly  consummated  by  the  payment  of  the  consideration  men- 
tioned in  the  answer,  and  the  time  was  extended  to  a  time 
certain,  without  the  consent  of  George  Mullendore,  then 
this  would  operate  as  a  release  of  the  surety,  provided 
that,  at  the  time  such  contract  was  made,  and  the  consider- 
ation for  the  extension  secured,  the  plaintiff  knew  that 
George  Mullendore  was  surety  only ;  but,  if  the  plaintiff, 
did  not  know  the  fact  at  the  time,  it  would  not  operate  as 
a  release." 

We  think  there  was  no  error  in  giving  this  instiniction,. 
It  stated  the  law  correctly.  Davenport  v.  Kingy  supra ^  and 
cases  there  cited.     The  judgment  below  should  be  afiirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  in  all  things  afEbrmed,  at  the 
costs  of  the  appellant. 
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|i»i  »J    Strong  et  al.  v.  T^E  State,  ex  rel.  Colvin,  Trustee. 

Township  TBj]STKE.^Action  on  Bond.— CitU  and  School  TovanBk^,— 
Pleading, — Practice, — Amendment, — MUjoinder   of   Causes  of  ActioiL— 

I    Where  the  original  complaint  in  an  action  by  a  township  trustee  agilnst 

I  his  predecessor  in  office,  upon  his  bond,  sought  only  to  recover  money 
due  the  civil  township,  the  subsequent  filing  of  an  additional  pan- 
graph  of  complaint,  seeking  to  also  recover  money  alleged  to  be  dae 
the  school  township,  is  a  proper  amendment,  and  does  not  amount  to 
a  misjoinder  of  separate  causes  of  action. 

Same. — Beport, — Surety  Not  Bound  Thereby.-^In  such  action  the  refor- 
mation of  the  report  of  the  alleged  defaulting  trustee  is  not  necessary 
to  enable  the  sureties  on  his  bond  to  avail  themselves  of  any  error 
therein  prejudicial  to  their  rights  as  such  sureties. 

From  the  Harrison  Circuit  Court. 

JS.  P.  Douglass  and  8.  M,  Stockslager^  for  appellants. 
X.  Jordan  J  W.  T.  Jones  and  8.  J.  Wright^  for  appellee. 

NiBLAGK,  J. — ^This  was  an  action  by  the  State,  on  the 
relation  of  John  H.  Colvin,  trustee  of  Taylor  township  In 
Harrison  county,  against  Thomas  Strong,  a  former  trustee 
of  that  township,  as  principal,  and  Thompson  Brown  and 
Benjamin  P.  Douglass,  as  sureties,  on  the  official  bond  of 
Strong  as  such  trustee.  Before  issues  were  formed  upon  the 
complaint.  Brown  died, and  the  name  of  Margaret  Brown,  as 
his  administratrix,  was  substituted  in  his  stead. 

The  complaint  was  in  two  paragraphs.  The  first  charged 
Strong  with  having  received  and  having  failed  to  pay  over 
certain  funds  belonging  to  Taylor  township,  known  as  to?ra- 
ship  funds. 

The  second  charged  that  Strong  had  received  and  failed  to 
account  for  certain  school  funds  belonging  to  Taylor  School 
Township,  of  which  the  relator  was  ex  officio.,  also,  trustee. 

These  two  paragraphs  comprised  what  was  denominated 
the  substituted  or  amended  complaint  in  the  action  upon 
which  the  cause  was  tried.  Upon  the  filing  of  the  substi- 
tuted complaint,  the  defendants  raised  the  question  of  the 
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right  of  the  relator  to  file  the  second  paragraph,  upon  the 
theory  that  the  original  complaint  was  only  for  the  recovery 
of  funds  belonging  to  the  township  under  its  ordinary  mu- 
nicipal organization,  sometimes  known  as  the  civil  town- 
ship, and  that  the  filing  of  such  second  paragraph  brought 
a  new,  incongruous  and  incompatible  element  into  the  case, 
amounting  to  an  improper  joinder  of  two  distinct  causes 
of  action,  but  the  court  overruled  the  objection  to  the  filing 
of  that  paragraph  thus  urged  by  the  defendants. 

The  defendants  then  answered  in  several  paragraphs.  The 
sureties  also  filed  a  cross  complaint,  demanding  the  reforma- 
tion of  a  report  made  by  Strong  during  his  term  of  office. 
A  demurrer  was  sustained  to  the  crt)ss  complaint,  and,  upon 
issues  joined,  the  court  tried  the  cause,  finding  that  there 
were  certain  sums  due  the  relator,  as  trustee  of  the  civil 
township,  under  the  first  paragraph  of  the  complaint,  and 
that  there  were  certain  other  larger  sums  due  to  him,  as 
school  trustee,  under  the  second  paragraph.  Motions  for  a 
new  trial  and  in  arrest  of  judgment  being  first  severally 
overruled,  judgment  was  rendered  in  accordance  with  the 
findings.  The  defendant?  also  objected,  in  different  forms, 
to  the  rendition  of  any  judgment  upon  the  findings  of  the 
court,  upon  the  same  theory  that  they  opposed  the  filing  of 
the  second  pariigraph  of  the  substituted  complaint. 

Questions  are  either  made,  or  attempted  to  be  made,  here : 

1st.  Upon  the  filing  of  second  paragraph  of  the  substi- 
tuted complaint ; 

2d.  Upon  the  sustaining  of  the  demurrer  to  the  cross 
complaint ; 

3d.     Upon  the  refusal  of  the  court  to  grant  a  new  trial ; 

4th.  Upon  the  overruling  of  the  motion  in  arrest  of 
judgment ; 

5th.  Upon  the  rendition  of  the  judgment,  over  the  ob- 
jections of  the  defendants,  the  appellants  here. 

The  original  complaint  is  not  in  the  record.     We  have, 
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therefore,  nothing  before  us  showing  that  the  second  para- 
graph of  the  new  complaint  brought  any  new  element  into 
the  cause.  Conceding,  however,  that  the  original  comr 
plaint  was  only  for  the  recovery  of  money  claimed  to  be 
due  to  the  civil  township,  the  addition  of  a  paragraph, 
seeking,  also,  to  recover  money  alleged  to  be  due  the  school 
township,  was  a  proper  amendment,  and  did  not,  in  any 
sense,  amount  to  a  misjoinder  of  distinct  causes  of  action. 

The  propriety  of  such  an  amendment  is,  in  legal  effect, 
fully  recognized  by  the  case  of  Steinmetz  v.  The  State ^  ez 
rel.y  47  Ind.  465,  a  case  of  accepted  authority  in  this  court. 
See,  also,  Robinson  v.  The  State,  ex  rel.y  60  Ind.  26  ;  InglU 
V.  The  State,  ex  rel,  61'Ind.  212. 

No  exception  was  reserved  to  the  decision  of  the  court 
sustaining  the  demurrer  to  the  cross  complaint ;  hence  no 
question  arises  in  this  court  upon  that  decision.  Besides, 
upon  the  ruling  in  the  case  of  Ohningv.  The  City  of  Evans- 
villey  66  Ind.  59,  the  reformation  of  the  report  of  Strong, as 
trustee,  sought  to  be  accomplished  by  the  cross  complaint, 
was  not  necessary  to  enable  the  sureties  to  avail  themselves 
of  any  error  existing  in  that  report,  prejudicial  to  their  rights 
as  such  sureties.    . 

The  appellants  have  submitted  no  argument  in  support  of 
any  of  the  causes  assigned  for  anew  trial.  Their  objection, 
therefore,  to  the  refusal  of  the  court  to  grant  a  new  trial  is, 
under  our  practice,  impliedly  waived. 

The  only  argument  adduced  in  favor  of  the  motion  in 
arrest  of  judgment  is  addressed  to  the  second  paragraph  of 
the  complaint,  and  nothing  is  presented  against  the  com- 
plaint, as  a  whole,  upon  the  sufficiency  of  the  facts  stated  in 
it.  We  are  consequently  justified  in  assuming,  as  we  do, 
that  the  court  correctlv  overruled  the  motion  in  arrest. 

The  .objections  urged  against  the  rendition  of  the  judg- 
ment were  all  based,  in  some  way,  upon  the  same  theory  as 
that  upon  which  the  appellants  opposed  the  filing  of  the 
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second  paragraph  of  the  complaint — that  is,  upon  the  alleged 
misjoinder  of  separate  causes  of  action.  What  we  have  said, 
therefore,  in  regard  to  the  propriety  of  permitting  that  para- 
graph to  be  filed,  is  sufficient  to  sustain  the  judgment  ren- 
dered by  the  court  upon  its  findings  under  both  paragraphs^ 
of  the  complaint. 
The  judgment  is  affirmed,  with  costs. 


♦•♦■ 
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CoNTERS  V.  Mericles  et  al. 

TASTmov .—Mortgage. — Reformation  and  Foreclosure. — In  a  proceedings 
for  partition,  a  mortgagee  defendant  may  by  counter-claim  procure  the 
reformation  of  liis  mortgage  and  a  foreclosure. 

Same. — Answer  of  Judgment  on  Note  no  Defence. — In  such  case,  an  answer 
that  a  judgment  on  the  note  secured  by  the  mortgage  is  in  full  force' 
constitutes  no  defence,  to  bar  foreclosure. 

Same. — Incorrect  Description  of  Lands  Intended  to  he  Mortgaged. — When  an 
incorrect  description  of  lands  intended  to  be  mortgaged  is  carried  into 
the  judgment,  order  of  sale,  notice  and  sheriff's  deed,  such  proceed! ng» 
can  not  be  corrected,  either  at  the  instance  of  the  mortgagee  or  the 
purchaser  at  such  sale. 

Same. — Correction  by  Reforming  and  Foreclosing  Mortgage. — Such  mistake 
may  be  coiTected  by  reforming  the  mortgage  and  foreclosing  it  as  re- 
formed. Sogers  v.  Abbott.  37  Ind.  138;  Miller  v.  Kolb,  47  Ind.  220;  and 
Angle  v.  8peer^  66  Ind.  488,  distinguished. 

Mortgage.— ifuiuai  Mistake. — Merger.^ Bes  Adjudicata. — Judgment  not  a 
Bar. — Where  a  mortgage,  by  mutual  mistake,  contained  an  erroneous 
description  of  the  laud  intended  to  be  mortgaged,  and  the  subsequent 
proceedings,  including  the  sheriff's  deed,  contained  the  same  mistake,^ 
the  mortgage  was  not  thereby  so  merged  in  the  judgment  as  to  make 
the  question  of  description  one  of  res  adjudicata;  but  the  mortgage 
may  be  foreclosed  notwithstanding  such  judgment. 

Same. — Proceeding  Nugatory, — In  such  case,  the  whole  proceeding  is  in* 
fected  by  the  original  mistake,  and  is  baseless,  unsubstantial  and  nuga* 
tory,  and  is  no  obstacle  to  the  reformation  and  foreclosure  of  the- 
mortgage. 
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Practice.— J^cadinor.— Bad  Paragraph  of  Annoer.—Onerrulinif 

Substantial  Error,— Judgment  Must  Appear  to  be  not  on  Bad  Paragro^-^ 
Overruling  a  demun*er  to  a  bad  paragraph  of  answer  adjudges  Uut 
proof  of  the  facts  is  sufficient  to  bar  the  action,  and  is  substantial  error, 
when  it  does  not  affirmatively  appear  that  the  judgment  was  not  ren- 
dered on  the  paragraph  in  question. 

From  the  Decatur  Circuit  Court. 

G.  Durbin^  C.  Ewing  and  J.  K.  Evying^  for  appellant. 
J.  D.  Miller,  F.  E.  GaviUy  J.  IS.  Scobey  and  A.  H.  Fisher, 
for  appellees. 

Best,  C. — ^The  appellee  Anthony  W.  Mericles  brought  this 
suit  against  his  co-appellees  Nancy  Mericles,  John  A.  Mad- 
dux, Amos  Eodgers,  James  W.  Rodgers,  James  W.  Ander- 
fion, William  Pruitt  and  the  appellant,  for  the  partition  of  a 
tract  of  laud,  alleging  in  his  complaint  that  he  owned  the 
three-eighths,  his  wife  Nancy  one-fourth,  John  A.  Maddux 
one-fourth,  Amos  Rodgers  one-eighth,  and  that  James  W. 
Bodgers  claimed  an  interest  in  the  land.  He  further  averred 
that  the  appellant  had  sold  the  interest  of  Maddux  to  him, 
and,  in  conveying  it  to  him,  had  made  him  a  deed  which  pur- 
ported to  convey  him  three-fouilhs  of  the  land ;  that  Mad- 
dux, to  secure  the  payment  of  the  purchase-money,  had  ex- 
ecuted to  appellant  a  mortgage  upon  two-thirds  of  the  land, 
and  had  subsequently  executed  mortgages  to  Pruitt  and  An- 
derson upon  the  whole  of  the  premises,  all  of  which  were 
duly  recorded  ;  that  each  claimed  that  his  mortgage  was  a 
lien  upon  the  land  embraced  in  it,  and  each  was  made  a  party 
to  limit  his  lien  to  the  interest  of  Maddux.  It  was  further 
averred  that  the  land  was  indivisible,  and  the  appointment 
of  a  commissioner  to  sell  it  was  prayed. 

The  appellant  appeared,  filed  a  counter-claim,  in  which  he 
alleged,  in  substance,  that  the  appellees  Anthony  W.  and 
Nancy  Mericles,  his  wife,  on  the  26th  of  April,.  1863,  exe- 
cuted to  one  William  Yost  a  mortgage  upon  the  undivided 
one-half  of  said  land,  to  secure  the  pa3rment  of  a  note  of 
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|400  of  even  date,  dae  one  year  thereafter;  that  Yost 
afterward  endorsed  the  note,  which  is  due  and  remains 
unpaid,  to  the  appellant ;  that,  ii^ writing  the  mortgage,  the 


ipaid,  to  the  appellant ;  that,  in  writing  t 
)rd  **eight,"  by  the  mutual  misti^ke  of 


word  **eight,"  by  the  mutual  misti^ke  of  the  parties,  was 
written  instead  of  the  word  **nine,*'  after  the  words  "range 
No.,"  so  that  the  land  was  described  as  in  range  "eight," 
when  it  was,  in  fact,  in  range  "nine,"  and  was  intended  to 
be  so  described.  Prayer  for  a  reformation  of  the  mortgage, 
and,  when  reformed,  that  it  be  paid  out  of  one-half  of  the 
proceeds  arising  from  the  sale  of  the  land. 

Anthony  W.  and  Nancy  Mericles  each  filed  an  answer  of 
three  paragraphs  to  this  counter-claim.  The  first  paragraph 
of  each  was  a  general  denial,  which  were  subsequently  with- 
drawn. A  demurrer  was' sustained  to  the  second  paragraph 
of  the  answer  of  Nancy,  and  a  demurrer,  for  want  of  suffi- 
cient facts,  was  overruled  to  the  second  and  third  para- 
graphs of  the  answer  of  Anthony  W.,  and  to  the  third  par- 
agraph of  the  answer  of  Nancy.  An  exception  was  reserved 
to  these  rulings,  and  the  appellant,  declining  to  further 
plead,  the  cause  was  submitted  to  the  court  for  trial,  and 
final  judgment  was  rendered  for  the  appellees.  From  this 
judgment  the  appellant  appeals,  and  assigns  as  error  the 
order  of  the  court  in  overruling  the  demurrer  to  each  para- 
graph of  the  answers. 

The  second  paragraph  of  the  answer  of  Anthony  W.  Meri- 
cles averred,  in  substance,  that,  after  the  note  mentioned 
in  appellant's  counter-claim  had  been  endorsed  to  appellant, 
he,  on  the  2d  day  of  March,  1865,  recovered  a  judgment  on 
said  note,  in  the  common  pleas  court  of  Decatur  county,  for 
$420.20  and  costs  of  suit,  against  the  plaintiff,  Anthony,  and 
that  such  judgment  was  duly  rendered,  and  was  never  re- 
versed or  set  aside. 

This  answer  constituted  no  defence,  and  the  demurrer 
should  have  been  sustained  to  it.  The  appellant,  by  his 
counter-claim,  sought  to  foreclose  his  .mortgage,  and  it  is 
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•well  settled  that  the  recovery  of  a  judgment  upon  a  note 
vsecured  by  a  mortgage  is  no  bar  to  an  action  to  foreclose 
the  mortgage.  O'Leartf  v.  Snedikery  16  Ind.  404;  Jenr 
kinson  v,  Ewingy  17  Ind.  505. 

The  appellees  insist  that,  as  proof  of  the  facts  averred  in 
this  panigraph  was  admissible  under  the  third  paragraph  of 
the  answer,  no  error  was  committed  in  overruling  the  de- 
murrer. This  is  the  rule  when  a  demurrer  is  sustained  to 
a  good  paragraph  of  an  answer,  and  there  is  another  under 
which  proof  of  the  facts  is  admissible,  but  it  is  not  the  rule 
when  a  demurrer  is  overruled  to  a  bad  paragraph,  as  the 
ruling  upon  the  demurrer  adjudges  that  proof  of  the  facts 
tiverred  is  suflScient  to  bar  the  action.  Over  v.  Shannon^ 
4xntey  p.  352.  It  does  not  appear  that  the  judgment  was  not 
rendered  upon  the  paragraph  in  question,  and  therefore  we 
>oan  not  say  that  the  appellant  was  not  injured  by  the  ruling. 
Kimble  v.  Christie ^  55  Ind.  140. 

The  third  paragraphs  of  the  answers  were  alike,  and 
in  each  it  was  averred,  in  substance,  that  on  the  24th  of 
January,  1865,  the  appellant  instituted  an  action  in  the  com- 
mon pleas  court  of  Decatur  county  against  the  appellees 
Anthony  W.  and  Nancy  Mericles,  to  foreclose  the  mortgage 
declared  upon  in  the  counter-claim,  and  on  the  2d  day  of 
March,  1865,  obtained  a  judgment  foreclosing  the  mortgage 
by  the  description  contained  therein  ;  that  afterward,  upon 
an  order  of  sale,  the  land  was  sold  by  the  sheriff,  purchased 
by  the  appellant,  and,  after  the  expiration  of  a  year  from 
the  sale,  the  appellant  received  a  sheriff's  deed  therefor; 
that  the  description  contained  in  the  mortgage  was  carried 
into  the  judgment,  the  order  of  sale,  the  advertisement  and 
the  sheriff's  deed,  and  concludes  by  insisting  that  the  ap- 
pellant *'is  estopped  to  claim  that  the  description  of  the 
premises  in  the  mortgage  is  erroneous." 

These  paragraphs  are  affirmative  in  their  character.  They 
admit,  as  we  construe  them,  that  there  was  a  mistake  in  the 
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description  of  the  premises  intended  to  be  embraced  in  the 
mortgiige,  and  that  the  sum  secured  thereby  is  unpaid,  but 
attempt  to  escape  liability  thereon  by  alleging  that  the  mort- 
gage has  already  been  foreclosed.  In  support  of  these  par- 
agraphs, it  is  insisted  that  the  foreclosure  of  the  mortgage  by 
such  erroneous  description  merges  the  mortgjige  in  the  judg- 
ment, and  precludes  the  appellant  from  reforming  the  mort- 
gage and  foreclosing  it  as  reformed.  It  is  also  suggested 
that,  for  aught  that  appears  in  the  record,  the  appellees 
may  have  owned  the  land  actually  described  in  the  mort- 
gage ;  and  appellant  may  have  acquired  title  to,  am}  be  ia 
possession  of,  it  under  his  purchase.  This  may  be  true,  but 
the  court  can  not  infer  such  facts  for  the  purpose  of  aiding 
the  pleading.  It  was  incumbent  upon  the  appellees  to  have 
alleged  the  existence  of  these  facts.  Had  such  paragraphs 
<5ontained  such  averments,  they  would  not  only  have  shown  a 
merger  of  the  rtiortgage,  but  a  satisfaction  of  the  debt.  As 
they  did  not,  all  that  was  shown  was  a  merger  of  the  mort- 
gage, and  the  question  arises  whether  such  merger  prevents 
the  appellant  from  reforming  his  mortgage  and  foreclosing 
it  as  refonned?  The  appellees  insist  that  it  does,  and  the 
cases  of  Rogers  v.  Abbott,  37  Ind.  138,  Miller  v.  Ifolb, 
47  Ind.  220,  and  Angle  v.  Speer,  66  Ind.  488,  are  relied 
upon  to  support  them.  We  do  not  think  the  cases  decide 
the  question.  In  the  case  of  Rogers  v.  Abbott,  the  appellant 
sought  to  recover  land  through  a  judicial  sale.  The  judg- 
ment, notice  of  sale  and  sheriff's  deed,  by  mistake,  did  not 
describe  the  land  intended  to  be  sold  and  sought  to  be  recov- 
-ered,  but  a  different  parcel ;  and  the  appellant  sought  to  cor- 
rect these  mistakes,  and  to  recover  the  land-  It  was  held 
that  these  mistakes  could  not  be  corrected. 

In  Miller  v.  Kolb,  the  appellee  had  executed  two  mort- 
gages, in  each  of  which  the  land  intended  to  be  mortgaged 
was  misdescribed.  The  morts^aires  were  foreclosed  and  the 
property  purchased  by  the  appellant  at  sheriff's  sale.     The 
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erroneous  description  was  carried  into  the  judgment,  order 
of  sale,  notice  and  sheriff's  deed,  and  the  action  was  brought 
to  correct  the  mistake  in  the  description  of  the  premises  in 
such  proceedings.  It  Was  held  that  such  correction  could 
not  be  made.  In  Angle  v.  Speer  the  same  question  arose, 
and  was  decided  in  the  same  way. 

These  cases  establish  the  proposition,  that  when  an  incor- 
rect description  of  lands  intended  to  be  embraced  in  a 
mortgage  is  carried  into  the  judgment,  order  of  sale,  notice 
and  sheriff's  deed,  such  proceedings  can  not  be  corrected 
either  at  the  instance  of  the  mortgagee  or  the  purchaser  at 
such  sale,  but  they  do  not  decide  Uiat  such  mistake  can  not 
be  corrected  by  reforming  the  mortgage  and  foreclosing  it 
as  reformed.  No  one  of  these  cases  was  an  action  to  reform 
and  foreclose  the  mortgage,  nor  was  such  question  raised  or 
decided.  Each  was  an  action  to  recover  the  land  through 
such  proceedings,  and  to  make  them  available  it  was  sought 
to  correct  the  mistakes.  The  appellant  does  not  seek  to 
recover  the  property,  nor  to  correct  the  mistake  in  such 
foreclosure  proceedings ;  but,  ignoring  such  proceedings,  he 
seeks  to  reform  and  foreclose  his  mortgage.  This  he  may 
do  unless  its  previous  foreclosure  prevents  him.  Such  fore- 
closure was  by  the  erroneous  description — was,  in  fact, 
upon  a  different  parcel  of  land,  one  that  was  not,  in  fact, 
mortgaged  lior  intended  to  be  mortgaged,  and  was  therefore 
a  mere  nullity.  The  mortgage,  as  reformed,  is  a  different 
instrument,  embraces  a  different  parcel  of  land,  and  one 
against  which  no  foreclosure  has  been  had.  The  judgment 
of  foreclosure  upon  the  land  described  did  not  adjudge  that 
the  land  in  dispute  was  not  mortgaged  by  such  instrument, 
and  omitted  therefrom  by  mistake,  and,  therefore,  "the 
question  of  description"  is  not  res  adjudicata^  nor  does  such 
judgment  form  any  obstacle  to  the  reformation  and  fore- 
closure of  the  mortgage.  This  view  is  not  unsupported  by 
authority. 
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In  the  case  of  Davenport  v.  Sovil^  6  Ohio  St.  459,  the  latter, 
daring  bis  life,  executed  to  the  former  a  mortgage  upon  the 
north-east  quarter  of  a  certain  section  of  land,  and,  by  mis* 
take,  described  it  as  the  north-west  quarter  of  said  section. 
The  mortgage  was  foreclosed  by  such  erroneous  description , 
and  the  land  was  purchased  by  and  conveyed  to  the  mortga- 
gee. Afterward  the  mortgagee  brought  an  action  against  the 
widow  and  heirs  of  the  mortgagor  to  correct  the  mistake  in 
the  mortgage,  and  to  enforce  the  same  as  reformed.  This 
was  resisted  on  the  ground  that  the  mortgage  was  nierged ' 
in  the  judgment,  and  that  the  sale  of  the  land  described  in 
the  mortgage  satisfied  the  debt.  The  court  said:  **Here 
was  a  total  mistake  in  the  description  of  the  land  intended 
to  be  mortgaged.  The  mortgage  ^as  intended  to  embrace 
premises  which  the  mortgagor^ did  own,  but,  by  mutual  mis- 
take, it  described  only  a  parcel  of  land  which  the  mortga- 
gor never  did  own,  and  to  which  he  never  had,  or  pretended 
to  have  any  claim.  *  •  Let  the  mortgage  be  reformed, 
and  made  to  conform  to  the  intention  of  the  parties.  How 
then  stands  the  case  ?  The  reformed  mortgage  is  not  merged  ' 
in  any  decree,  for  there  is  no  decree  for  the  sale  of  any 
premises  described  in  the  mortgage,  as  corrected  and  re- 
formed. The  decree  may  be  satisfied,  at  least  ^o  ianto^  to 
the  amount  of  the  sale ;  but  the  decree  was  based  on  the 
mistaken,  and  not  the  true,  mortgage ;  the  sale  was  of  land 
not  embraced  in  the  true  mortgage;  no  money,  or  other 
valuable  thing  was  ever  received  by  the  plaintiff ;  the  Whole 
proceeding  is  infected  by  the  original  m]8td.ke,  and  is,  there- 
fore, baseless,  unsubstantial,  and  nugatory.  *  *  We  are 
of  opinion,  therefore,  that  the  decree  and  sale  under  the 
mistaken  mortgage,  constitute  no  just  obstacle  to  the  plain- 
tiff's relief ;  especially  as  he  will,  by  the  record  of  this  case, 
be  forever  estopped  from  claiming  any  title  to  the  premises 
purchased  under  the  decree." 
Vol.  75.-29 
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In  Strang  v.  Beach,  11  Ohio  St.  283,  Nickles  executed  a 
mortgage  to  Beach,  and  by  mistake  misdescribed  the  land. 
The  mortgage  was  foreclosed  by  such  description,  and  Beach 
became  the  purchaser.  Afterward  Strang  sued  Nickles,  at- 
tached  the  land,  and  obtained  an  order  to  sell  it  as  the  prop- 
erty  of  Nickles.  In  an  action  by  Strang  to  remove  the  cloud 
created  by  Beach's  mortgage,  the  latter  filed  a  cross  petition  to 
reform  and  enforce  his  mortgage  against  the  land,  and  it  was 
held  that  the  facts  stated  entitled  Beach  to  a  reformation  of 
his  mortgage  against  the  mortgagor  and  Strang,  his  creditor. 

In  the  case  of  State  Bank,  etc.,  v.  Abbott,  20  Wis. 
599,  a  similar  question  arose,  and  was  decided  in  the  same 
way.  A  mortgage  was  foreclosed,  without  naakins:  the  mort- 
gagor's  vendee  a  party, ^and  was  bid  off  by  the  assignee  of 
the  mortgagee  for  the  full  amount  of  the  claim.  An  action 
was  then  brought  to  foreclose  the  mortgage  against  such 
vendee,  and  the  court  held  that  such  action  could  be  main- 
tained, saying  that  the  foreclosure  proceedings  in  the  former 
action  *'were  nugatory  and  fruitless,"  and  added :  *'A  party 
may  not  be  allowed  to  proceed  vexatiously  ;  but  if,  through 
mistake  or  the  want  of  proper  parties,  the  first  action  proves 
ineffectual,  we  know  of  no  rule  which  will  prevent  the 
institution  of  a  second,  provided  the  plaintiff  pays  his  own 
costs  in  the  first.*' 

These  cases,  it  seems  to  us,  are  decisive,  of  the  question 
under  discussion^  and  as  they  are  in  consonance  with  our 
sense  of  justice,  we  feel  like  following  them.  The  appel- 
lant, by  his  purchase,  took  nothing,  and  as  he  can  not  cor- 
rect the  proceedings  and  thus  recover  the  land,  if  he  can  not 
reform  and  foreclose  his  mortgage,  he  is  vrithout  remedy, 
having  lost  his  claim  by  an  inadvertent  mistake.  This  result 
should  not  be  allowed  unless  the  inexorable  rules  of  law 
require  it.  They  do  not,  and,  therefore,  he  is  entitled  to  the 
relief  sought. 
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For  these  reasons  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellees  Anthony  W.. 
and  Nancy  Mericles,  with  instructions  to  sustain  the  demurrer 
to  the  second  and  third  paragraphs  of  each  answer  to  the 
counter-claim 9  and  for  further  proceedings. 


'♦•» 
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jKJTjvcnov,— Good 'Will,— Obligation  nqt  to  Engage  in  Business  Sold  or 
Aid  Others.— 'Breach. — Remedy, — Where  P.  sold  his  business  to  B.  and 
0.,  and  obligated  himself  to  them,  or  either  of  them,  never  again  to  en- 
gage in  the  business  in  L.,  or  to  aid,  encourage,  or  advise  others  so  en- 
gaged, and  C,  having  sold  all  his  interest  in  the  contract  to  B.,  engaged 
in  the  business  in  L.,  and  was  aided,  encouraged  and  advised  by  P.,  ade- 
quate damages  can  not  be  estimated  lor  ttie  breach  of  such  covenant, 
and  consequently  injunction  was  B/s  proper  remedy  against  both  P. 
and  C,  the  one  from  giving,  and  the  other  from  receiving,  the  aid. 

Same. — In  such  case,  the  business  being  pacliing  and  selling  ice,  a  find- 
ing that  ice  was  packed  by  C.  with  the  aid  of  P.,  but  not  for  the  pur- 
pose of  selling  in  L.,  would  not  entitle  B.  to  judgment. 

Same. — Leasing  Premises, — Preference, — In  such  case,  a  lease  of  his  ice- 
houses to  C.  by  P.  would  not  be  such  a  breach  of  his  covenant  to  give 
B.  and  C.  the  preference,  as  to  entitle  B.  to  an  injunction,  C.  not  being 
under  any  obligation  to  keep  out  of  the  ice  business  on  his  own  account. 

Sam.^,— Exclusion  from  Possession. — Forcible  Entry  and  Detainer.— It,  ia 
such  case.  P.,  colluding  with  C,  broke  in  and  violently  excluded  B.  from 
possession,  an  action  for  forcible  entry  and  detainer  would  have  afforded 
B.  appropriate  and  prompt  relief. 

Same. — Befusal  to  Accept  Renewal  of  Lease, — Waiver  of  Preference, — In  such 
case,  if  B.  refused  to  accept  a  renewal  of  his  lease,  at  a  price  named,  his 
consent  was  not  necessary  to  the  legality  of  a  lease  thereafter  made,  on 
the  same  terms,  to  another,  notwithstanding  his  right  of  preference. 

From  the  Cass  Superior  Court. 
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M.  Winfield  and  Q.  A.  Myei^s,  for  appellant. 
H.  C,  Thornton^  for  appellees. 

Woods,  J. — Complaint  in  two  paragraphs  by  the  appd» 
lant,  praying  an  injunction  against  the  appellees.  Each 
paragraph  is  based  upon  and  alleges  breaches  of  an  agree- 
ment  of  the  parties,  of  the  tenor  following,  to  wit : 

^^This  agreement  witnesseth  that  John  Pottmeyer  has 
this  day  sold  and  delivered  to  Patrick  Campbell  and  John 
Baker  the  following  property,  to  wit :  One  pair  of  black 
horses  and  harness  now  used  on  said  team,  one  ice-wagon, 
all  the  ice  now  held  and  owned  by  said  Pottmeyer  in  the  ice- 
houses situate  on  his  lot.  No.  125  of  the  town  of  West 
Logan,  and  in  the  ice-house  situate  near  the  covered  Eel 
river  bridge,  on  the  south  side  of  Eel  river,  and  the  ice  in 
the  ice-house  near  the  Forest  mill-dam,  and  the  ice  in  the 
ice-house  near  the  Wabash  dam ;  all  the  tools  and  appliances 
owned  and  used  by  said  Pottmeyer  in  cutting,  packing  and 
delivering  ice ;  also  the  ice-house  owned  by  said  Pottmeyer, 
situate  near  the  Wabash  dam,  on  the  north  side  of  the  Wabash 
river,  on  land  owned  by  Hamilton,  and  the  ice-house  owned 
by  said  Pottmeyer  situate  near  the  Forest  mill-dam,  on  land 
owned  by  the  city  of  Logansport ;  for  which  said  property 
said  Campbell  and  Baker  agree  to  pay  said  Pottmeyer  the 
sum  of  forty-one  hundred  dollars,"  [in  instalments  here 
specified] .  *  *  Said  Campbell  and  Baker  are  to  have  the  use  of 
all  the  aforesaid  ice-houses,  in  which  the  aforesaid  ice,  hereby 
purchased,  is  stored  and  packed,  free  from  rent  from  this 
time  till  December  1st,  1877,  and  the  said  Pottmeyer  agrees 
to  pay  the  ground  rent  on  the  said  two  ice-houses  hereby 
purchased  until  December  1st,  1877 ;  and  the  said  Pott- 
meyer hereby  binds  and  obligates  himself  to  the  said  Camp- 
bell and  Baker,  or  either  of  them,  that  he  will  never  again, 
within  the  city  of  Logansport,  in  any  manner,  either  pack,  sell 
or  deliver  ice,  except  for  his  own  family  use,  and  he  will 
never  again,  within  the  limits  of  said  city,  in  any  manner* 
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enter  into  said  business,  and  will  never  give  any  aid,  en- 
couragement or  advice  to  any  other  person  or  persons,  to 
pack,  sell  or  deliver,  or  to  enter  into  said  business,  in  any 
manner ;  and  he  will  not  do  the  aforesaid  things  either  secretly 
or  openly,  or  in  his  own  or  in  the  name  of  any  other  person 
or  persons.  And  said  Pottmeyer  also  binds  himself  that, 
after  the  present  year,  he  will  give  the  said  Campbell  and 
Baker  the  preference  for  renting  all  the  said  ice-houses 
owned  by  him,  or  which  he  may  at  any  time  own ;  and  he 
hereby  agrees  that  he  will  never  I'ent  or  lease,  in  any  man- 
ner, and  he  will  never  sell  aiiy  ice-house  which  he  now  owns, 
or  may  hereafter  own,  to  any  other  person  or  persons  for 
the  purposes  of  packing  or  selling  ice. 

•*  Witness  our  hands  and  seals,  this  7th  day  of  April,  1877. 
[Signed]  **John  Pottmeyer,  [L.  S.] 

•'Patrick  Campbell,  [L.  S.] 
**JoHN  Baker.  [L.  S.]" 

The  defendants  each  answered  by  a  general  denial.  Trial 
by  jury ;  verdict  for  the  defendants ;  motions  by  the  plain- 
tiff for  judgment  in  his  favor  on  the  answers  to  interrogato- 
ries, notwithstanding  the  general  verdict,  and  for  a  new 
trial,  overruled  and  exceptions  saved  ;  judgment  on  the  ver- 
dict. Numerous  errors  are  asserted,  and  the  questions  are 
presented  and  discussed  in  a  variety  of  forms  ;  but  the  merits 
of  the  case  are  involved  in  the  instructions  given  and  refused. 

The  court,  of  its  own  motion,  stated  the  case  and  instructed 
the  jury  as  follows : 

"This  action  is  brought  to  enjoin  the  defendants  from 
selling  ice  within  the  city  of  Logansport.  The  complaint 
alleges  that  the  defendant  Pottmeyer,  on  the  7th  day  of 
April,  1877,  entered  into  a  written  contract  with  the  plain- 
tiff and  his  co-defendant,  Patrick  Campbell,  and  each  of 
them,  that  he  would  never  thereafter,  in  the  city  of  Logans- 
port,  either  pack,  sell  or  deliver  ice,  except  for  his  own 
family  use,  and  that  he  would  never  encourage  or  advise  any 
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other  person  or  persons  so  to  do,  either  in  his  own  name  or 
in  the  name  of  any  other  person ;  and  that  he  would  never 
lease  or  sell  anv  of  the  ice-houses  he  then  owned  or  mi^rht 
thereafter  own  for  such  puq)ose ;  that,  on  the  1st  day  of 
December,  1877,  Campbell,  the  defendant,  sold  all  his  in- 
terest in  the  contract  to  the  plaintiff ;  that  the  defendants 
Pottmeyer  and  Campbell  have  colluded  together  in  deroga- 
tion of  the  plaintiff's  rights,  to  enter  into  the  same  business 
in  the  city  of  Logansport,  and  are  carrying  on  said  business 
in  the  name  of  Campbell ;  that  Pottmeyer  is  not  only  inter- 
ested, but  is  a  partner  in  the^business.  These  charges  tlfe 
defendants  severally  deny.  The  court  gives  you  the  follow- 
ing charges  as  to  the  law  that  shall  govern  you  in  forming 
your  verdict  : 

**lst.  It  was  not  a  violation  of  the  contract  of  April  7th, 
1877,  for  Pottmeyer  to  enter  into  a  contract  with  the  de- 
fendant Campbell,  or  in  any  manner  to  aid  him  to  pack, 
sell  or  deliver  ice  within  the  city  of  Logansport,  nor  was  it 
a  violation  of  said  contract  to  rent  him  the  ice-houses  named 
in  that  contract.  The  agreement  of  Pottmeyer,  in  that  con- 
tract, was  not  to  give  such  aid  to  any  person  or  persons 
other  than  Campbell  or  Baker. 

*'2d.  The  contract  between  Campbell  and  Baker,  of  De- 
cember 8th,  1878,  does  not  chansre  the  ri£:ht  of  Pottmever 
to  aid  Campbell  or  Baker  in  packing,  selling  or  delivering 
ice  in  the  city  of  Logansport,  and  the  right  of  Pottmeyer  to 
give  such  aid  remained  the  same  after  making  this  agree- 
ment as  before. 

'*3d.  There  is  no  evidence  making  a  case  against  Camp- 
bell, and  your  verdict  should  be  for  him. 

"4th.  If  you  find  that  Pottmeyer,  at  the  commencement 
of  this  action,  was  not  engaged  in  packing,  selling  or  deliv- 
ering ice  in  the  city  of  Logansport,  either  in  his  own  name 
or  in  the  name  of  the  defendant  Campbell,  then  your  ver- 
dict should  be  for  the  defendant  Pottmeyer. 
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**5th.  If  you  find  that  the  defendant  Campbell,  after 
selling  out  to  Baker,  had  no  intention  of  going  into  the  ice 
business  again,  and  that  Pottmeyer,  desiring  to  go  into  said 
business,  induced  Campbell  to  permit  him  to  use  his  name 
for  that  purpose,  and  that  the  packing,  selling  and  deliver- 
ing of  the  ice  complained  of  was  done  in  fact  by  Pottmeyer, 
but  in  the  name  of  Campbell  only,  your  finding  should  be 
against  Pottmeyer." 

At  the  request  of  the  appellant  the  court  gave  the  following : 

'*lst.  The  sale  and  transfer  by  Campbell  to  Baker  of  all 
Itis  right, title  and  interest  to  and  in. the  contract  of  April 
7th,  1877,  with  defendant  Pottmeyer  was  valid,  and  gave 
the  plaintiff  the  same  rights  thereunder  that  Campbell  and 
Baker  had  before." 

But  the  court  refused  the  following : 

*  *  2d.  After  such  transfer  by  Campbell  to  Baker,  Campbell 
bore  the  same  relation  to  the  contract  as  a  stranger. 

*'3d.  Under  the  contract  of  April  7th,  1877,  the  defend- 
ant Pottmever  obliorated  himself  not  to  lease  the  ice-houses 
for  the  purpose  of  packing  ice  to  any  one  except  to  Camp- 
bell and  Baker;  and,  after  the  transfer  by  Campbell  to 
Baker  of  his  interest  in  the  contract,  Pottmeyer  could  not 
legally  lease  said  houses  for  the  purpose  of  packing  ice  to 
Campbell  without  the  consent  of  Baker. 

**5th.  If  Campbell,  after  the  transfer  of  his  interest  in 
the  contract  to  Baker,  without  the  consent  of  Baker,  obtained 
a  lease  of  the  ice-houses  for  the  purpose  of  packing  ice,  and, 
before  the  commencement  of  this  suit,  had  commenced  to 
fill  such  ice-houses  with  ice  to  be  retailed  in  Logansport, 
such  action  upon  his  part  is  illegal,  and  your  verdict  should 
be  for  the  plaintiff  as  against  him." 

6th.  (In  substance.)  Underthe  contract  of  April  7th,  1877, 
Pottmeyer  had  no  right  to  lease  the  ice-houses  therein  named 
to  any  other  person  or  persons  than  Campbell  and  Baker, 
for  the  purpose  of  packing  ice  ;  and,  if  Campbell  transferred 
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his  iDterest  in  the  contract  to  Baker,  Baker  became  possessed 
of  all  the  rights  against  Pottmeyer  which  Campbell  and 
Baker  theretofore  had,  and  if,  without  Baker's  consent,  Pott- 
meyer leased  said  ice-houses  to  Campbell  for  the  purpose  of 
packing  ice  for  retail  in  Logansport,  and  Pottmeyer  was 
encouraging  and  aiding  him  with  labor,  money  and  advice^ 
you  should  find  for  the  plaintiff. 

7th.  (In  substance.)  If  Campbell  assigned  his  interest  in 
the  contract  to  the  plaintiff,  thereafter  Pottmeyer  could  not 
lawfully  form  a  partnership  with  Campbell  to  engage  in  the 
ice  business  in  said  city,  and  use  the  ice-houses  named  in 
the  contract  for  that  purpose,  without  the  consent  of  Baker, 
and  if  such  partnership  was  formed,  and  the  finn,  bef<Nre 
the  commencement  of  this  action,  had  begun  to  cut  and 
pack  ice  in  said  houses,  for  the  purpose  aforesaid  and  with- 
out Baker's  consent,  your  verdict  should  be  for  the  plaintiff 
as  against  Pottmeyer. 

In  further  explanation,  it  is  proper  to  state. that  there  is 
DO  proof  or  claim  that  Campbell  made  any  fonnal  ass^n- 
ment  or  transfer,  to  Baker,  of  the  contract  of  April  Tth, 
1877,  but  on  the  8th  day  of  December,  1878,  Baker  exe- 
cuted to  Campbell  an  undertaking,  wherein  was  a  recital  of 
the  tenor  fallowing:  ^'Whereas  the  said  Patrick  Campbell 
has  this  day  sold  to  said  John  Baker  all  his  right,  title  and 
interest  in  and  to  certain  ice-houses,  ice,  tools,  wagons, 
horses  and  all  things  necessary  to  carry  on  the  business  of 
packing  and  delivering  ice,  as  described  in  an  article  of 
agreement,  dated  on  the  7th  day  of  April,  1877,  signed  bj 
John  Pottmeyer,  Patrick  Campbell  and  John  Baker." 

The  terms  used  in  this  recital  do  not,  of  themselves, 
express  a  transfer  of  Campbell's  interest  in  the  contract, 
but  only  of  his  interest  in  the  property  described  th^^in ; 
but  counsel  for  the  appellant  insist  that  the  agreement  of 
Pottmeyer  not  again  to  engage,  or  aid  others,  in  the  busi* 
ness,  was  not  a  contract  personal  to  Campbell  and  Baker, 
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but  that  it  was  so  far  incident  to  the  property  and  business 
which  it  was  designed  to  protect,  that  Campbell's  surrender 
to  tiie  appellant  of  his  right  in  the  property  and  business 
carried  with  it  the  benefit  and  right  in  equity  of  said  agi*ee- 
ment.  In  support  of  this  view  are  cited  Gompers  v.  Hoch^ 
ester,  56  Pa.  St.  194 ;  Ouerand  v.  Bandelet,  32  Md.  561 ; 
S.  C,  3  Am.  Rep.  164 ;  Dunlop  v.  Gregory,  10  N.  Y.  241. 
We  need  not  decide  upon  this  point.  The  conflict  between 
the  instructions  given  and  those  refused  is  not  on  the  ques- 
tion whether  Campbell  had  assigned  his  interest  in  Pott- 
meyer's  covenants,  but  upon  the  meaning  and  effect  of  those 
covenants,  assuming  that  Baker  has  the  same  right  to  en- 
force them,  which,  before  or  without  the  assignment,  Camp- 
bell and  Baker  would  have  had. 

We  will  first  consider  the  case  in  reference  to  Campbell, 
in  whose  favor  the  court  directed  the  jury  to  return  a  verdict. 
The  principal  ground,  on  which  the  appellant's  claim  for 
relief  against  him  is  based  by  counsel,  is,  that  he  took  a 
lease,  or  pretended  lease,  of  an  ice-house,  to  the  use  of 
which,  under  the  contract  and  the  assignment  thereof,  the 
appellant  had  a  preference,  and  which  house  the  defendant 
Pottmeyer  had  broken  into  and  wrested  from  the  possession 
of  the  appellant  for  the  purpose  of  turning  it  over  to  Camp- 
bell. We  deem  it  clear  that  the  appellant  is  not  entitled 
to  an  injunction  on  this  ground.  It  is  not  pretended  that, 
after  assigning  to  Baker,  Campbell  was  under  any  obligation 
to  keep  out  of  the  ice  business  on  his  own  account.  The 
appellant  asked  an  instruction,  that,  by  virtue  of  the  assign- 
ment, Campbell  became  a  stranger  to  the  contract.  If  so, 
be  was  certainly  free  from  any  obligation  on  account  of  it. 
Counsel  claim,  however,  that,  by  selling  his  interest  to  Baker, 
Campbell  came  under  an  implied  covenant  to  respect  the 
rights  so  transferred,  and  not  to  join  with  Pottmeyer  in  any 
breach  or  denial  thereof,  and  that  his  acceptance  of  a  lease 
of  the  ice-house  was  a  breach  of  his  obligation,  which  enti- 


458  SUPREME  COURT  OF  INDIANA, 

Baker  v,  Pottmeyer  et  al. 

ties  the  plaintiff  to  the  relief  prayed.  If  it  were  conceded 
that,  by  accepting  such  lease,  Campbell  had  violated  his  own 
obligation,  or  had  knowingly  implicated  himself  in  a  viola- 
tion of  the  contract  by  Pottmeyer,  the  right  to  an  injunc- 
tion does  not  follow.  Upon  his  own  theory,  Baker  had  only 
a  preference  to  a  lease  of  the  houses,  and,  as  no  fixed  rental 
had  been  agreed  upon,  Pottmeyer  might  lawfully  lease  to 
Campbell,  after  offering  to  Baker  a  preference  on  eqaal 
terms ;  and,  if  the  appellant  rejected  the  lease,  Campbell 
was  not  forbidden  to  accept  it,  though  taking  it  for  the  pur- 
pose of  carrying  on  the  same  business  which  the  plaintiff 
was  conducting.  The  entire  ground  for  complaint,  there- 
fore, in  this  respect,  is  that  a  right  of  preference  to  the  use 
of  a  particular  ice-house  had  been  denied.     But,  for  the 

breach  of  a  contract  to  lease  such  a  property,  ample  remedy 

• 

is  afforded  in  an  action  for  damages  ;  and  nothing  i»  averred 
to  make  this  case  an  exception,  if  such  averriient  were  possi- 
ble. Indeed,  if  Pottmeyer,  colluding  with  Campbell,  broke 
in  and  violently  excluded  the  plaintiff  from  possession,  as  it 
is  alleged  that  he  did,  an  action  for  forcible  entry  and  de- 
tainer would. have  afforded  the  appellant  appropriate  as  well 
as  prompt  relief. 

There  is  another  ground  on  which  the  court  was  justified 
in  refusing  to  give  the  appellants*  third,  fifth  and  sixth  in- 
structions, which  were  directed  against  the  validity  of  the 
lease  to  Campbell.  They  each  assume  that  the  lease  could, 
under  no  circumstances,  be  lawfully  made  without  Baker's 
consent.  There  was  undisputed  evidence  in  the  case  that 
Pottmeyer  offered  to  renew  the  lease  to  the  plaintiff,  for  a 
price  named,  but  the  plaintiff  refused  the  terms,  and  then 
the  lease  was  made  to  Campbell,  nominally  at  least,  on  the 
same  terms  as  were  offered  to  the  plaintiff ;  and,  in  answer 
to  an  interrogatory,  the  jury  found  that  theiease  so  made 
to  Campbell  was  not  '*a  mere  sham,  made  to  cover  Pott- 
meyer's  interest  in  the  ice  business."  If  the  plaintiff  did  in 
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fact  refuse  to  accept  a  renewal  of  his  lease,  his  consent  was 
not  necessary  to  the  legality  of  a  lease  thereafter  made  ta 
another,  notwithstanding  his  right  of  preference.  The  in- 
structions ignored  the  ^idence  on  this  subject,  and,  for  this 
reason,  were  properly  refused. 

Some  claim  is  made  that  there  was  a  partnership  between 
Pottmeyer  and  Campbell  in  the  use  of  the  ice-houses  and  in  the 
conduct  of  the  proposed  business.  The  seventh  instruction 
asked  was  based  on  that  supposition,  and  it  is  objected  that  the 
court  failed  to  instruct  the  jury  in  reference  to  that  theoiy 
of  the  case.  The  case  turned,  in  this  respect,  wholly  upon 
the  question  whether  the  lease  to  Campbell  was  a  sham,, 
put  forward  to  conceal  Pottmeyer' s  interest ;  and,  as  al- 
ready shown,  the  jury  answered  specially  that  this  was  not 
so.  Under  the  circumstances  and  proofs  in  the  case,  this  is 
equivalent  to  a  finding  that  there  was  no  partnership.  Coun- 
sel, however,  insist  that  this  finding  was  the  result  of  mis- 
instruction  upon  the  law.  "The  court  instructed,*'  says  the 
counsel,  **that  it  was  not  wrong  for  Pottmeyer  to  lease  to- 
Campbell.  If  that  were  true,  *  *  •  the  lease  is  valid, 
and  not  a  sham.  The  answer  is  correct  under  the  instruc- 
tion.'*  This  is  an  utter  confusion  of  ideas,  of  which  it  is  not 
to  be  presumed  the  jury  could  have  been  guilty.  Whether 
a  contract  was  made  in  good  faith,  or  as  a  sham  to  conceal 
the  real  purpose  of  the  parties,  is  one  thing ;  and  whether 
that  contract  is  invalid  because  of  being  in  supposed  conflict 
with  some  other  and  inconsistent  obligation,  is  quite  a  dif- 
ferent thing.  The  instruction  has  reference  to  the  latter 
point  only. 

We  are  of  the  opinion,  however,  that  the  instructions, 
which  the  court  gave  of  its  own  motion,  are  based  upon  a 
misconception  of  the  legal  effect  of  the  contract  into  which 
the  parties  had  entered.  Pottmeyer  had  bound  himself  to 
'* Campbell  and  Baker,  or  either  of  them,"  that  he  would 
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not  do  the  things  named  ;  that  is  to  say,  he  bound  hioiself 
to  both  of  them  jointly,  and  to  each  of  them  severally.  The 
phraseology  was  well  calculated  to  accomplish  the  manifest 
And  reasonable  purposes  of  the  parties,  under  any  probable 
contingency  which  could  happen.  If  Campbell  and  Baker 
should  continue  in  the  business  jointly,  the  joint  obliga- 
tion was  available ;  if  they  separated,  but  each  continued  in 
the  business,  or  either  of  them  retired  from  the  business, 
the  other  continuing  therein,  they  each  had  a  separate  per- 
gonal covenant,  by  which  Pottmeyer  was  bound  not  to 
return  to  the  business  himself,  nor  to  aid  any  other  in  the 
business.  He  could  not,  as  against  Campbell  and  Baker, 
:aid  any  other  person,  nor  either  one  of  them,  in  a  separate 
business  hostile  to  that  of  the  firm  ;  and  as  against  either 
Campbell  or  Baker,  yet  engaged  in  the  business,  he  could 
not  help  the  other. 

It  follows,  therefore,  that  Pottmeyer  had  no  right,  in  any 
manner,  to  aid  Campbell  in  instituting  and  prosecuting  the 
hostile  business ;  and  Campbell,  being  cognizant,  as  he  nec- 
essarily was,  that  Pottmeyer  had  no  right  to  give,  he  had  no 
right  to  receive,  that  aid.  From  the  nature  of  the  case,  jost 
.and  adequate  damages  can  not  be  estimated  for  the  breach 
of  such  a  covenant,  and,  consequently,  injunction  is  the 
proper  remedy.  The  plaintiff  was  entitled,  on  proof  that 
Campbell  was  receiving  the  aid  of  Pottmeyer  in  prosecuting 
the  business,  in  violation  of  the  agreement,  to  an  injunction 
against  both  of  them,  the  one  from  giving,  and  the  other 
from  receiving,  the  aid.' 

The  appellant  moved  for  judgment  on  the  answers  to  in- 
terrogatories, and  insists  that  the  court  erred  in  overruling 
the  motion.  The  ruling,  however,  was  right.  It  is  found 
that  ice  was  packed  by  Campbell,  with  Pottmeyer's  aid,  but 
not  that  it  was  done  for  the  purpose  of  selling  in  Liogan- 
«port.     It  is  found  that  Campbell  assigned  to  Baker  all  his 
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interest  ia  the  contract  with  Pottmeyer,  dated  April  7th^ 
1877,  but  what  the  terms  of  that  contract  were,  or  that  it 
was  the  contract  sued  on,  is  not  found. 

The  judgment  is  reversed,  with  instructions  to  grant  a 
new  trial. 


•  •  • 
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Robinson  et  al.  v.  Shatzlet. 

RbfLtEYIN.— iVbmifial  Damages.— In  an  action  for  the  recovery  of  personal 
property  under  section  128  of  the  code,  where  it  is  shown  that  the  prop- 
erty was  wrongf aUy  taken  and  unlawfuUy  detained,  the  plaintiff  is  enti«^ 
tied  to  recover  nominal  damages  without  proof  of  actual  damages. 

Sam£. — Proof  of  Detention  of  Property, — It  is  not  necessary,  In  order  to- 
maintain  such  action,  for  the  plaintiff  to  prove  that  the  property  was 
detained  hy  the  defendant  in  the  county  where  the  actidn  is  brought 
Such  proof,  if  necessary  in  any  ease,  is  only  req[uired  where  the  imme- 
diate possession  of  the  property  is  demanded. 

Same.— Demafui. — ^Where  it  is  alleged  and  proved  that  the  property  waa 
unlawfully  taken  and  unlawfully  detained,  no  demand  before  suit  is 
necessary. 

From  the  Jasper  Circuit  Court. 

M.  F.  Chilcote^  for  appellants. 
F.  W,  Babcock^  for  appellee. 

Morris,  C. — ^This  action  was  brought  by  the  appellee  to  re* 
cover  the  possession  of  a  roan  cow  of  the  alleged  value  of  $25, 
one  brown  cow  and  heifer  calf  of  the  value  of  $28,  and  one 
bull  calf  of  the  value  of  $12.  The  complaint  states  that  the 
plaintiff  below  wa-s  the  owner,  and  entitled  to  the  possession^ 
of  said  property  ;  that  the  same  had  been  wrongfully  taken, 
and  was  unlawfully  detained  by  the  defendant  Robinson, 
under  color  of  a  writ  of  attachment,  issued  out  of  the  Jasper 
Circuit  Court,  in  favor  of  the  defendant  Fendig,  against 
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the  property  of  Charles  Shatzley ;  that  the  phiiiitifE  esti- 
mates the  value  of  the  property  at  $60.00.  She  demands 
judgment  for  the  recovery  of  the  possession  of  the  property, 
and  damages  for  its  detention. 

The  defendants  below  answered  the  complaint  by  a  gen- 
eral denial.  The  cause  was  submitted  to  a  jury,  who  returned 
41  verdict  for  the  appellee.  The  appellants  moved  the  court 
for  a  new  trial.  The  motion  was  overruled,  and  judgment 
was  rendered  for  the  appellee.  The  defendants  below  ap- 
pealed to  this  court,  and  have  assigned  the  ruling  of  the 
-court  upon  the  motion  for  a  new  trial  as  error. 

The  evidence,  which  is  properly  in  the  record,  tends  to 
support  the  verdict.  The  appellee  testified  that  the  property 
belonged  to  her ;  she  states  how  she  came  by  it,  and  swears 
that  it  was  worth  more  than  the  jury  found  it  to  be  wortL 
Another  witness  corroborates  her  statements.  The  testimony 
shows  that  the  property  was  taken  by  the  appellant  Robin- 
son on  a  writ  of  attachment,  issued  in  favor  of  the  appellant 
Fendig,  against  Charles  Shatzley ,  as  stated  in  the  complaint, 
and  that  he  and  his  co-defendant  were  informed,  at  the  time 
he  seized  the  property,  that  it  belonged  to  the  plaintiff. 

The  appellants  insist  that  there  was  no  proof  that  the 
appellee  had  sustained  any  damages  by  the  taking  and  deten- 
tion of  the  property,  and  that,  as  the  jury  found  that  she  had 
sustained  nominal  damages  to  the  extent  of  one  cent,  their 
motion  for  a  new  trial  should  have  been  sustained.  We  think 
otherwise.  If  the  appellants  wrongfully  took  and  unlawfully 
detained  her  property,  she  was  entitled  to  recover  nominal 
damages  without  proof  of  actual  damages.  1  Sedgwick  Dam- 
ages, 88.  The  appellants  also  insist  that  it  was  necessary 
for  the  appellee  to  prove,  in  order  to  maintain  the  action, 
that  the  property  was  detained  by  the  appellants  in  Jasper 
county.  Such  proof,  if  necessary  in  any  case,  is  only  required 
where  the  immediate  possession  of  the  property  is  demanded. 
2  R.  S.  1876,  p.  89.   No  order  for  the  seizure  of  the  property 
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was  demanded  or  issued  in  this  case.  The  action  was  for  the 
possession  of  the  property  under  section  128  of  the  code.  The 
appellants  also  insist  that  proof  of  a  demand  was  necessary 
in  this  case,  and  that,  as  no  such  proof  was  made  by  the  ap- 
pellee, their  motion  for  a  new  trial  should  have  been  sus- 
tained. As  the  property  in  this  case  was  alleged  and  proven 
to  have  been  wrongfully  taken  and  unlawfully  detained,  no 
demand  was  necessary.  liobinson  v.  Skipworth^  23  Ind.  311. 

The  judgment  below  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be,  in  all  things,  affirmed,  at  the 
costs  of  the  appellants. 


No.  7586. 
Bates  et  al.  v.  The  State,  ex  rel.  Wiggam. 

Trust  and  Trustee.  —  Trustee  of  Express  Trust. -^ Bond.— Sureties,^ 
Where,  under  the  provisions  of  the  act  concerning  trusts  and  powers, 
I  K.  S.  1876.  p.  915,  a  bond  might  be  required  of  a  trustee  of  an  ex- 
press trust,  and  a  bond  is  executed  by  the  trustee,  with  sureties,  with 
the  approval  of  the  county  clerk,  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  the  trust,  such  bond  is  valid  and  binding  upon 
the  trustee  and  his  sureties. 

Same. — Action  on  Bond. — Penalty. — Damages. — Where  a  bond  required 
the  trustee  to  put  the  trust  fund  at  interest,  and  annually  pay  the  ac- 
crued interest  to  the  beneficiary,  in  an  action  on  the  bond  by  the  bene- 
ficiary to  recover  the  accrued  interest  on  the  trust  fund,  which  had  been 
converted  and  squandered  by  the  trustee,  it  is  error  to  assess  a  penalty 
of  tea  per  cent,  on  the  amount  found  due. 

From  the  Scott  Circuit  Court. 

W.  K.  Marshall  and  W.  Trulock,  for  appellants. 
(7.  L.  Jewett,  for  appellee. 

HowK,  C.  J. — ^This  was  a  suit  by  the  appellee's  relator, 
Mary  J.  Wiggam,  against  the  appellants  Jacob  Y.  Bates  and 
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Samuel  S.  Crowe,  administrator  of  the  estate  of  Henry  K. 
Wilson,  deceased.  The  relator's  complaint  contained  two 
paragraphs,  each  of  which  counted  upon  a  bond,  in  the  penal 
sum  of  four  thousand  dollars,  executed  on  the  27th  day  of 
November,  1865,  by  one  Hiram  Wiggam,  and  the  said  Jacob 
Y.  Bates  and  Henry  K.  Wilson,  then  in  full  life  but  8ince 
deceased,  and  conditioned  that  if  the  said  Hiram  Wiggam 
should  faithfully  discharge  his  duties  as  trustee,  appointed 
under  the  will  of  Stephen  W.  Wiggam,  deceased,  according 
to  law,  then  the  bond  should  be  void,  else  to  remain  in  full 
force.  The  cause,  having  been  put  at  issue,  was  tried  by  the 
court,  and  a  finding  was  made  for  the  relator  in  the  sum  of 
$273.94  ;  and  over  the  appellants'  motion  for  a  new  trial, 
and  their  exception  saved,  the  court  rendered  judgment  on 
its  finding. 

The  first  errors  complained  of  by  the  appellants,  in  thi» 
court,  are  the  decisions  of  the  circuit  court  in  overruling 
their  joint  and  several  demurrers  to  the  relator's  complaint^ 
and  to  each  paragraph  thereof.  The  material  facts  alleged 
in  each  paragraph  of  the  complaint  were,  in  substance,  as 
follows :  On  the  20th  day  of  December,  1859,  Stephen  W. 
Wiggam,  then  the  husband  of  appellee's  relatrix,  died  testate, 
at  Scott  county,  Indiana,  and  without  issue;  and  on  the 
22d  day  of  December,  1859,  the  last  will  of  said  decedent 
was  admitted  to  probate  by  the  clerk  of  the  court  of  com- 
mon pleas  of  said  county.  In  the  fourth  item  of  his  will,  the 
said  testator  provided,  in  substance,  that,  after  the  payment 
of  his  debts  and  the  settlement  of  his  estate,  the  residue  of 
his  estate  should  be  converted  into  money  and  placed  in  the 
hands  of  Hiram  Wiggam,  as  trustee,  to  be  by  him  put  at 
interest  and  the  interest  annually ^paid  to  the  relatrix  as  long 
as  she  remained  the  testator's  widow.  On  the  final  settle- 
ment of  the  testator's  estate,  there  remained  in  the  hands  of 
his  executors  a  balance  of  his  estate  amounting  to  $1,978.39, 
to  be  disposed  of  as  provided  in  the  fourth  item  of  his  will ; 
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and  thereupon  Hiram  Wiggam,  having  accepted  the  trust 
created  in  and  by  the  testator's  will,  and  for  the  purpose  of 
qualifying  as  such  trustee  and  to  secure  the  relatrix,  and  the 
other  beneficiaries  named  in  the  will,  against  loss  resulting 
from  his  failure  to  discharge  the  duties  of  his  trust,  executed 
the  bond  in  suit,  with  the  said  Jacob  Y.  Bates  and  Henry 
K.  Wilson  as  sureties  therein,  which  said  bond  was  then 
and  there  approved  by  the  clerk  of  said  court  of  common 
.pleas.     Upon  the  execution  and  approval  of  said  bond»  the 
balance  of  said  testator's  estate  was  paid  over  by  his  execu- 
tors to  the  said  Hiram  Wiggam,  as  such  trustee,  and  he 
entered  upon  the  discharge  of  the  duties  of  his  trust ;  and, 
since  the  testator's  death,  the  .relatrix  had  remained  hk 
widow  and  unmarried.     In  September,  1876,  the  trustee, 
Hiram  Wiggam,  died  insolvent,  leaving  no  estate  for  admin* 
istration  ;  aod,  by  way  of  breach  of  the  bond  in  suit,  the 
relatrix  averred  that,  prior  to  his  death,  the  said  Hiram 
Wiocffam  had  converted  to  his  own  use  the  entire  trust  estate 
and  interest  received  by  him  thereon  to  the  amount  of 
$1,000.00,  and  had  refused  on  demand  to  account  for  and 
pay  over  to  the  relatrix  the  said  interest,  or  any  part  thereof. 
The  only  objection  urged  by  the  appellants'  learned  coun- 
sel to  the  sufficiency  of  either  paragraph  of  the  complaint  is, 
that  the  .bond  in  suit  was  not  authorized  by  any  law  of  this 
State,  in  force  at  the  time  of  its  execution,  and  was  there- 
fore void.     It  is  true,  as  claimed  by  the  appellants'  coun- 
sel, that,  at  the  time  the  bond  was  executed,  the  act  of  June 
17th,  1852,  '^concerning  trusts  and  powers,"  which  was  the 
only  law  of  this  State  then  in  force  in  relation  to  the  sub- 
ject, did  not,  in  terms,  require  that  the  trustee  of  such  a 
trust  as  the  one  under  consideration  should  execute  a  bond 
with  approved  surety  for  the  faithful  discharge  of  the  duties 
of  his  trust.     1  R.  S.  1876,  p.  915.     But  it  is  also  true,  we 
think,  that  the  act  in  question  clearly  contemplated  th^t 

such  trustees  should  give  bonds,  with  solvent  sureties,  for* 
Vol.  75.— 30 


n466  SUPKEME  COUET  OF  INDIANA, 

Bates  et  al.  v.  The  State,  ex  rel.  Wiggam. 

^fc— — ^M^M^^— M^^^^^^^^—  Mill  ■  ■        ■  ^  I       ■  — ^i.^»^^^^»     »!■  ■  ■■  m      ^  ■■■■  ■  ^M^^— ■  —1^^^^^^^^^^^—^—^ 

the  faithful  discharge  of  the  duties  of  their  trusts ;  for,  in 
section  12  of  that  act,  provision  was  made  for  the  removal 
of  any  such  trustees  *'of  whose  solvency  or  that  of  their 
sureties  there  is  a  reasonable  doubt."  1  R.  S.  1876,  p.  916. 
In  the  case  of  Thiebaud  v.  Dufour^  54  Ind.  320,  the  question 
under  consideration  was  carefully  considered  by  the  court, 
and  the  conclusion  was  reached  that,  under  the  provisions 
of  the  act  of  June  17th,  1852,  the  court  having  jurisdiction 
of  an  express  trust  might  require  the  trustee  of  such  trust 
to  execute  bond,  with  sufficient  sureties,  conditioned  for  the 
faithful  performance  of  the  duties  of  his  trust,  and  the  pres- 
ervation of  its  funds.  The  case  cited  was  approved  and 
followed,  on  the  point  under  consideration,  in  the  more 
recent  case  of  Tucker  v.  The  State,  ex  rel.  Hart,  72  Ind. 
242.  In  the  latter  case,  it  was  also  decided  that,  where  a 
bond  might  be  required  of  the  trustee  of  an  express  trust, 
he  might,  with  sureties,  voluntarily  execute  such  bond, 
either  in  advance  of  or  without  an  order  of  the  proper  court 
requiring  its  execution,  and  that  such  voluntary  bond  would 
be  valid  and  binding  on  the  trustee  and  his  sureties.  JPotter 
T.  The  State,  ex  reL,  23  Ind.  550. 

In  the  case  at  bar,  the  court  of  common  pleas  of  Scott 
county  had  jurisdiction  of  the  trust  created  in  and  by  tTie 
last  will  of  Stephen  W.  Wiggam,  deceased,  and,  under  the 
statute,  as  we  construe  it,  might  have  required  the  trustee, 
Hiram  Wiggam,  to  execute  the  bond  in  suit.  Indeed,  from 
the  fact,  apparent  in  the  record,  that  the  bond  sued  upon  was 
approved  by  the  clerk  of  said  court,  on  the  day  of  its  exe- 
cution, it  might  be  fairly  inferred,  as  it  seems  to  us,  that 
the  bond  had  been  executed  in  compliance  with  a  suggestion 
or  requirement  of  the  court.  The  appellants'  objections  to 
the  sufficiency  of  the  complaint  were  not  well  taken  as  to 
either  paragraph  thereof,  and  their  demurrers  thei'eto  were 
correctly  overruled. 

The  only  other  error  assigned  by  the  appellants  is  the 
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decision  of  the  circuit  court  in  oven-uling  their  motion  for  a 
new  trial.  Under  this  alleged  error  the  only  point  made  by 
the  appellants'  counsel,  in  argument,  is  that  the  damages 
assessed  by  the  court  in  favor  of  the  relatrix  were  excessive. 
On  the  trial  it  was  agi*eed  by  the  parties,  as  evidence,  that,  at 
the  date  of  the  bond  in  suit,  there  remained  in  the  hands  of 
the  trustee,  Hiram  Wiggam,  only  a  balance  of  the  trust  fund 
amounting  to  the  sum  of  $678.39,  and  no  more ;  and  that, 
with  the  exception  of  that  sum,  the  entire  fund  had  been 
squandered  and  lost  before  the  execution  of  the  bond.  It 
was  further  agreed,  as  evidence,  that  the  trustee  had  annu- 
ally paid  the  relatrix  the  interest  on  the  trust  fund  '*up  to 
January  1st,  1873,"  and  that  no  interest  had  been  paid  upon 
demand  made  therefor,  **to  the  relatrix  by  said  Hiram  Wig- 
gam, since  January  1st,  1873 ;  and,  if  the  defendants  were 
liable  to  pay  any  of  the  moneys  arising  from  the  fund 
in  the  hands  of  said  Hiram  Wiggam,  such  moneys  were 
due  and  unpaid."  It  was  also  agreed,  as  evidence,  *'that 
Hiram  Wiggam,  the  principal  obligor  in  the  bond  sued  on, 
the  —  day  of  September,  1876,  died  insolvent." 

The  record  shows,  that  this  action  was  commenced  on  the 
10th  day  of  October,  1877,  at  which  time  the  annual  interest 
on  the  balance  of  the  trust  fund  of  $678.39,  for  four  years 
ending  on  January  1st,  1877,  was  past  due  and  unpaid.  The 
cause  was  tried  by  the  court  and  judgment  rendered  therein, 
on  the  18th  day  of  January,  1878,  in  favor  of  the  relatrix 
and  against  the  appelltints,  for  the  sum  of  $273.94,  the  in- 
terest then  due  and  unpaid  on  the  said  balance  of  said  trust 
fund,  with  ten  per  centum  damages  thereon,  making  in  the 
aggregate  the  sum  of  $301.34.  It  is  very  clear,  we  think, 
and  this  much  is  conceded  by  the  attorney  of  the  relatrix, 
that  the  trial  court  erred  in  assessing  damages  or  a  penalty 
of  ten  per  centum  on  the  amount  of  its  finding ;  for  there 
is  no  law  of  this  State,  which  authorized  the  assessment  of 
such  penalty  or  damages. 
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^  Bat  the  appellants'  counsel  also  claim,  that  the  court 
erred  in  its  assessment  of  the  amount  of  interest  accrued  on 
the  trust  fund  and  unpaid,  at  the  time  of  the  rendition  of  th« 
judgment,  because  they  say  that  this  interest  was  computed 
by  the  court  at  the  rate  of  ten  per  centum  per  annum.  The 
record  falls  to  show,  as  it  seems  to  us,  that  this  point  is  well 
taken.  It  is  difficult  to  determine,  from  the  evidence  in  the 
record,  upon  what  basis  the  court,  in  its  finding  and  judg- 
ment, computed  the  amount  of  interest  due  the  relatrix  on 
the  balance  of  the  trust  fund,  secured  by  the  bond  in  suit, 
but  we  are  well  satisfied,  that  this  interest  was  not  computed 
at  the  rate  of  ten  per  centum  per  annum,  for  at  that  rate 
the  sum  found  due  the  relatrix  would  have  largely  exceeded 
the  amount  assessed  by  the  court  in  her  favor.  Under  the 
evidence,  we  are  of  the  opinion  that  we  ought  not  to  disturb 
the  finding  of  the  court,  on  account  of  the  amount  found 
due  the  relatrix,  except  as  to  the  penalty  or  damages  of  ten 
per  centum  assessed  in  her  favor.  The  testator's  will,  under 
which  the  trust  was  created,  required  the  trustee  to  put  the 
trust  fund  at  interest  and  to  annually  pay  the  interest  ac* 
crued  thereon  to  the  relatrix,  and  the  bond  m  suit  was  exe- 
cuted by  the  appellants  to  secure  the  trustee's  faithful  dis- 
charge of  this  dutv  of  his  trust.  Durino:  all  the  time  covered 
by  this  suit,  the  trustee  might  have  lawfully  put  the  trust 
fund  at  interest  by  contract  at  the  rate  of  ten  per  centum 
per  annum  ;  but  instead  thereof  the  trustee  apparently  loaned 
the  money  to  himself,  converting  the  entire  fund  and  interest 
to  his  own  use,  and  died  insolvent.  Under  these  circum- 
stances, it  seems  to  us  that  it  would  not  have  been  unfair 
or  unreasonable  to  have  charged  him  or  his  sureties  with 
interest  on  the  trust  fund,  at  the  rate  of  ten  per  centum  per 
annum,  although  it  is  apparent  from  the  amount  of  the  find- 
ing that  the  court  computed  the  interest  at  a  much  less  rate 
•than  ten  per  cent,  per  annum. 

The  court  erred,  we  think,  in  adding  to  the  amount  of  in- 
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terest  found  due  the  relatrix,  by  way  of  penalty  or  damages, 
the  sum  of  twenty-seven  dollars  and  forty  cents.  If,  there- 
fore, the  appellee's  relatrix  will,  within  sixty  days  from  this 
date,  enter  a  remittitur  of  the  twenty-seven  dollars  and  forty 
cents  assessed  by  the  court  in  her  favor,  by  way  of  penalty 
or  damages,  the  judgment  will  be  aflSrmed,  and  otherwise  it 
will  be  reversed,  but,  in  either  event,  at  the  costs  of  the  ap- 
pellee's relatrix. 


»•» 
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154    683| 
New  TkiIlL,,— Practice, — Evidence, — Witness, — As  a  rule,  a  new  trial  will 

not  be  granted  for  the  purpose  of  affording  a  party  an  opportunity  to 

Impeach  a  witness  by  newly-discovered  evidence. 
Same. — Unless  the  newly-discovered  evidence  is  of  such  materiality  as 

to  render  it  likely  that  it  would  produce  a  different  result,  a  new  trial 

should  not  be  granted. 
Same. — Surprise, — Where  the  testimony  of  an  adverse  witness  is  such  as 

was  to  be  reasonably  expected,  a  new  trial  should  not  be  granted  on 

the  ground  of  surprise  at  such  testimony. 

From  the  Greene  Circuit  Court. 

W.  M.  Franklin^  A.  G.  Vaviiia  and  E.  U.  G.  CavinSt 
for  appellant. 

E.  E.  Rose,  E.  Shorty  J.  G.  Denny  and  W.  L.  Ghranr 
gcTj  for  appellee. 

Elliott,  J. — This  was  a  prosecution  against  the  appel- 
lant under  the  statute  regulating  proceedings  in  bastardy 
cases.  There  is  but  one  error  assigned,  and  that  is  based 
upon  the  ruling  denying  appellant  a  new  trial.  Like  almost 
every  case  of  this  character,  there  was  a  sharp  conflict  in  the 
evidence,  but  the  jury,  as  juries  very  generally  do  in  such 
eases,  believed  the  testimony  of  the  relatrix,  and  we  cannot 
«ay  that  they  did  wrong.     This  is  all  we  need  say  upon  the 
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often  argued,  but  very  seldom  tenable  ground,  that  the  ver- 
dict is  not  sustained  by  the  evidence. 

One  of  the  grounds  upon  which  a  new  trial  was  asked  is 
that  of  newly-discovered  evidence.  It  would  serve  no  useful 
purpose  to  set  forth  the  evidence  claimed  to  have  been  newly- 
discovered.  It  is  sufficient  to  say  that  it  was  not  of  such  a 
character  as  would  have  authorized  the  granting  of  a  new 
trial.  The  only  effect  of  the  newly-discovered  evidence 
would  have  been  to  contradict  the  relatrix  upon  a  matter  of 
not  very  great  materiality,  namely,  the  precise  date  when 
one  of  several  acts  of  sexual  intercourse  took  place. 

Conceding  that  the  newly-discovered  evidence  would  have 
impeached  the  relatrix  upon  this  point,  still  appellant  would 
not  have  been  entitled  to  a  new  trial,  for  the  rule  is  that  a 
new  trial  will  not  be  granted  for  the  purpose  of  afFording  a 
party  an  opportunity  to  impeach  a  witness.  The  time  at 
which  one  of  the  several  acts  of  sexual  intercourse  took  place 
was  not  of  sufficient  materiality  to  have  entitled  the  appel- 
lant to  a  new  trial.  It  was  not  at  all  likely  that  such  evideDce 
would  have  produced  a  different  result  upon  a  second  trial. 
Unless  evidence  is  of  such  materiality  as  to  render  it  likely 
that  it  would  produce  a  different  result,  a  new  trial  should 
not  be  granted. 

Another  reason  urged  for  a  new  trial  is,  that  the  appellant 
was  surprised  by  testimony  given  by  the  relatrix.  The  tea- 
timony  which  caused  the  surprise,  upon  which  appellant  bases 
his  motion,  was  as  to  the  date  on  which  one  of  the  acts  of 
illicit  intercourse  took  place  between  the  relatrix  and  the 
appellant,  and  was  called  out  upon  cross-examination.  The 
matter  thus  testified  to  was  not  of  a  material  character,  and 
would  not,  if  proved  upon  another  trial,  be  at  all  likely  (o 
change  the  result. '  But,  independently  of  this  consideration » 
the  cause  shown  for  a  new  trial,  upon  the  ground  of  surprise, 
was  insufficient,  because  the  appellant  must  have  expected, 
from  the  character  of  the  charge  preferred,  just  such  testis 
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moiiy  as  was  giveu  against  him.  Where  the  testimony  of 
an  adverse  witness  is  such  as  was  to  be  reasonably  expected » 
there  is  no  ground  for  a  new  tnal.  The  argument  upon  this 
point  rests  upon  a  mistake  of  fact.  The  relatrix  testified,  in 
her  examination  before  the  justice,  that  the  child  was  begot- 
ten on  the  20th  day  of  May,  1877,  and  this  statement  she 
reiterated  in  the  trial  in  the  circuit  court.  In  the  latter  court 
she  testified  to  three  distinct  acts  of  sexual  intercourse,  but 
did  not,  as  we  understand  her  testimony,  directly  contradict 
what  she  had  said  in  her  examination  before  the  justice  of 
the  peace. 

Judgment  aflirmed,  at  costs  of  appellant. 


•^< 
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Aonoif  TO  QmST  Titlb.^7Vim<  and  Drustee.^Beal  Xitate.—TemmU  in 
Common^—OorweyoMee.Sdle  on  Faredontre  of  Mortgage  for  Fureha$e* 
Money. ^Lien  of  Trustee  for  Moneys  Paid  Ou^—Where  one  held  land  con- 
veyed to  him  for  himself  and  as  trustee  for  others,  purchasing  each  an 

'  equal  share,  and,  upon  default  of  some,  the  mortgage  for  unpaid  pur- 
chase-money  was  foreclosed,  and  the  land,  having  been  sold,  was  oon« 
veyed  to  the  trustee  by  sheriff's  deed,  he  acquired  such  a  l&en  upon  the 
share  of  a  co-tenant  in  default  as  would  authorize  a  decree  quieting  his 
title  to  such  co-tenants^  interest  in  the  land,  unless  reimbursed  pro  rata 
the  moneys  paid  for  the  latter,  and  interest  thereon,withla  a  time  ftcecl 
by  the  court. 

SAME.-^uch  trust  was  a  naked  trust,  and  the  trustee,  having  paid  hia 
share  of  such  purchase-money,  was  not  guilty  of  a  breach  thereof  in 
permitting  the  land  to  go  to  sale  on  a  foreclosure  of  the  mortgage  8ecu]^• 
ing  the  purchase-money. 

Practice. — Decree, — ObjecHons  to.— Bill  of  Exceptions, -^Beeiials  not  Evi* 
dence. — A  bill  of  exceptions  is  necessary  to  show  objections  to  the  form 
or  substance  of  a  decree,  or  the  grounds  of  objections  and  exceptions 
thereto.  The  reeitals  of  the  clerk  f  ollowii^  the  eatry  of  the  deerea  ava 
not  evidence  ^1  such  factB. 
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From  the  Cass  Circuit  Court. 

M.  Winfield  and  Q.  A.  Myers ^  for  appellants. 
N.  O.  MosSy  for  appellees. 

Woods,  J. — ^Demurrer  to  the  complaint  overruled  and 
exception ;  demurrer  to  the  cross  complaint  sustained  and 
exception ;  and,  the  defendants  refusing  to  plead  further, 
judgment  given  for  the  plaintiff. 

The  cross  complaint  states  no  material  fact  which  is  not 
stated  in  the  complaint,  a  summary  of  which  will  be  sufficient. 

Error  is  assigned  upon  the  rulings  on  the  demurrers,  upon 
the  overruling  of  a  motion  in  arrest  of  judgment,  upon  the 
entering  of  judgment  against  George  E.  Adam's,  and  upon 
the  form  of  judgment,  in  that  it  gave  the  appellant  sixty 
days  in  which  to  redeem. 

The  complaint  shows  that  in  May,  1869,  Andrew  H. 
Hamilton  and  his  wife,  Phebe  A.  Hamilton,  conveyed  to 
Samuel  A.  Hall  certain  described  lands  for  the  price  of 
$25,668.00,  of  which  sum  one-half  was  paid  down,  and  for 
the  remainder  Hall  gave  to  Andrew  H.  Hamilton  his  three 
several  and  equal  promissory  notes,  payable  in  one,  two  and 
three  years,  with  ten  per  cent,  interest  payable  annually, 
imd,  to  secure  the  payment  thereof,  executed  to  said  Hamil- 
ton a  mortgage  on  said  lands.  Hall  purchased  the  lands  for 
himself  and  for  Charles  B.  Knowlton,  David  Dykeman, 
Willard  G.  Nash,  William  Schrier,  and  the  appellant 
George  E.  Adams,  each  of  whom  paid  one-sixth  of  the  cash 
payment,  and  was  to  pay  one-sixth  of  the  sums- evidenced 
by  said  notes,  and  to  have  one-sixth  of  the  land.  As  a 
matter  of  convenience  the  title  was  taken  in  the  name  of 
Hall,  who  held  for  himself  and  in  trust  for  the  others.  In 
April,  1870,  Hall  died  testate,  his  will,  which  was  duly  pro- 
bated, containing  a  declaration  of  said  trust,  and  directing 
that  a  conveyance  be  made  to  each  person  entitled  thereto 
of  one-sixth  of,  the  land  upon  his  payment  of  one-sixth  of 
the  purchase-money.     In  May,  1870,  after  HalFs  death,  a 
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payment  of  $5,561.40  was  made  on  said  notes  to  Hamilton, 
of  which  the  parties  each  paid  an  equal  share. 

In  May,  1872,  Hall's  executrix  sold  his  interest,  and  made 
a  conveyance  of  the  lands  to  the  appellee  Noah  S.  La  Rose, 
to  be  held  by  him  for  himself  and  in  trust  for  the  other 
owners.  On  the  8th  day  of  December,  1875,  Hamilton 
obtained  a  decree  of  foreclosure  of  his  mortgage,  and  an 
order  for  the  sale  of  the  premises  for  the  payment  of  the  sum 
of  $7,582.81,  to  which  decree  the  appellee  La  Rose,  and  the 
widow,  legatees  and  heirs  of  said  Hall,  and  they  only,  were 
made  parties  defendants.  One-third  of  the  amount  of  said 
decree  was  due  respectively  from  the  appellant  Geo.  E. 
Adams,  and  from  said .  Knowlton  and  Dykeman  each,  La 
Rose  and  the  other  parties  interested  having  paid  their 
respective  shares  of  the  notes  in  full.  A  sale  of  the  prem- 
ises, by  virtue  of  the  decree,  was  made  on  the  11th  day  of 
November,  1876,  to  Andrew  H.  Hamilton  for  the  sum  of 
$7,604.  Six  months  thereafter,  La  Rose  took  from  Hamil- 
ton an  assignment  of  his  certificate  of  purchase  of  said 
lands,  paying  therefor  the  sum  of  $8,036,  being  $50  more 
than  the  amount  of  the  certificate  and  ten  per  cent,  interest 
thereon,  computed  to  the  date  of  the  assignment.  The 
plaintiff  afterward  paid  the  taxes  assessed  against  Adams' 
share  of  the  land,  and,  on  the  24th  of  July,  1877,  gave 
Adams  written  notice  of  his  purchase  of  the  certificate,  and 
of  the  amount  required  of  Adams  to  redeem  his  portion, 
and  that,  in  default  of  such  redemption,  he  would  take  a 
sheriff's  deed  to  himself  and  claim  an  absolute  title  there- 
under; and,  Adams  having  failed  to  redeem,  on  the  12th 
of  November,  1877,  La  Rose  took  the  sheriff's  deed  to  him- 
self. Though  not  a  party  to  the  foreclosure  suit,  Adams 
knew  of  its  institution  and  pendency,  and  Hamilton,  the 
plaintiff  in  that  suit,  knew,  when  he  comnienced  the  action, 
that  Hall  held  the  title  under  said  tinist  for  the  benefit  of 
Adams  and  the  others  named.    The  complaint  concludes  by 
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charging  that  Adams  claims  title  to  one-sixth  interest  in  the 
land,  and  that  he  had  made  a  pretended  conveyance  thereof 
to  his  son  and  co-defendant  Edward  L.  Adams,  who  claims 
an  interest. 

The  prayer  is,  that  the  plaintiff's  title  be  quieted ;  or  if, 
in  the  judgment  of  the  court,  either  of  the  defendants  had 
an  interest  in  the  land,  that  there  be  an  accounting  and  a 
finding  of  the  amount  which  the  defendants,  or  either  of 
them ,  should  pay  the  plaintiff  to  be  entitled  to  a  conveyauee 
of  one-sixth  of  the  land,  and  that  a  time  be  fixed  within 
which  the  payment  should  be  made,  etc. 

The  cross  complaint  claimed  that  the  trustee  had  been 
guilty  of  a  breach  of  trust  in  permitting  the  sheriff's  sab 
to  be  made,  and  ended  by  praying  an  accounting  of  the 
amount  which  Adams  had  paid,  and  of  the  whole  amount 
paid,  on  said  land,  and  that  a  decree  be  made  confirming  to 
said  Adams  an  interest  in  the  land  in  proportion  to  the  sums 
which  he  had  paid,  and  that,  for  the  purpose  of  a  final  an4 
full  adjustment,  Enowlton,  Dykeman,  and  others  interested, 
be  made  parties. 

The  court,  after  ruling  upon  the  demurrers  as  already 
stated,  entered  a  decree  quieting  the  title,  but  upon  1^  con- 
dition and  proviso,  that  the  defendants  might,  within  ninety 
days,  pay  to  the  plaintiff  the  sum  of  $2,985.94,  with  interest 
to  the  day  of  payment  at  the  rate  of  ten  per  centum  per 
annum,  and  that,  if  such  pa3anent  were  made,  the  decree  qui- 
eting the  title  should  be  void ,  and  the  undivided  <me-8ixth  of 
said  lands  should  vest  in  said  George  E.  Adams,  and  the 
plaintiff  should  make  to  him  a  conveyance  of  said  interest 
by  a  proper  deed  without  covenants. 

It  will  be  observed  that  ninety  days  were  allowed  to  the 
appellants  to  redeem,  instead  of  sixty,  as  stated  in  the  asriga- 
ment  of  error.  But  there  is  another  and  better  reason  why 
this  assignment  is  not  available.  There  is  no  bill  of  exoq)tioDS 
in  the  record,  showing  any  dbjection  to  the  form  or  substuioe 
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of  the  decree,  or  the  grounds  of  objection  and  exceptioa  if 
any  were  made.  The  recitals  of  the  clerk  following  the  entry 
of  the  decree,  that  objection  was  made,  and  exception  taken,, 
to  the  ruling  thereon,  are  not  evidence  of  the  fact.  There 
is,  therefore,  no  question  before  us,  either  as  to  the  form  or 
substance  of  the  decree.  Baylesa  v  Glenn^  72  Ind.  5 ; 
Douglass  v.  The  State,  72  Ind.  385 ;  Teal  v.  Spangler,  72 
lud.  380.  The  point  to  be  decided  is,  whether,  upon  the 
complaint,  the  plaintiff  was  entitled  to  any  relief. 

The  trust  under  which  Hall,  and  after  him  La  Bose^ 
held  the  land  for  Adams  and  the  others,  was  a  naked  trusty 
and  imposed  no  duty  on  the  trustee  which  did  not  rest 
equally  upon  each  of  the  cestuis  que  trust,  and  that  was,  to- 
contribute  his  share  towards  the  payment  of  the  notes  given 
for  the  purchase-money,  as  they  should  become  due,  and  to- 
the  payment  of  taxes  and  other  necessary  expenses,  if  any 
were  incurred.  On  the  facts  stated,  it  is  therefore  clefur 
that  La  Rose  was  guilty  of  no  breach  of  trust  in  permitting- 
the  property  to  go  to  sale  upon  the  decree  of  foreclosure. 
It  was  the  delinquency  of  Adams,  Knowlton  and  Dykemaa 
that  made  the  sale  possible. 

In  the  deed  made  by  Hall's  executor  to  La  Rose,  whereby 
he  became  the  holder  of  the  title,  the  terms  of  the  trust 
were  fully  and  explicitly  stated.  By  the  13th  section  of  the- 
act  concerning  trusts  and  powers*  approved  June  17th,  18529. 
it  is  provided  that  ^'A  conveyance  or  devise  of  lands  to  a 
trustee  whose  title  is  nominal  oply,  and  who  has  no  power 
of  disposition  or  management  of  such  lands,  is  void  as  to- 
the  trustee,  and  shall  be  deemed  a  direct  conveyance  or  de- 
vise to  the  beneficiaiy."  1  R.  S.  1876,  p.  916 ;  Gaylord  v. 
Dodge,  31  Ind.  41.  If  this  statutory  provision  be  deemed 
applicable,  then  the  title  conveyed  to  La  Rose  vested  at  once- 
in  all  the  parties  interested,  subject,  of  course,  to  the  mort- 
gage, and  they  became  tenants  in  common  of  the  land.  The 
result  of  this  would  probably  be  that  they  were  all  necessary 
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parties  to  the  foreclosure  suit,  and  that  the  decree  was  not 
binding  on  the  interests  of  those  who  were  not  made  parties. 
It  is  not  necessary,  however,  that  we  decide  whether  the 
statute  referred  to  is  applicable,  nor  whether  Adams,  and 
the  others  interested  with  him,  were  necessary  parties  to  the 
foreclosure.  Whether  they  were  strictly  tenants  in  common, 
and  each  vested  with  the  legal  title  to  his  respective  share  in 
the  land ,  is  not  material  here.  Such,  In  equity,  was  their  prac- 
tical relation,  and  upon  that  relation  arose  their  rights  and  da- 
ties  towards  each  other  under  the  facts  which  have  been 
stated.  In  1  Washburn  on  Real  Property,  4th  ed.,  p.  686,  sec. 
14,  speaking  of  tenants  in  common,  the  author  says :  "Thein- 
terests  of  all  are  so  far  identical,  and  each  is  so  far  regarded 
as  acting  for  the  others  in  regard  to  the  estate,  that,  if  there 
were  an  outstanding  adverse  title  to  any  part  of  the  estate, 
no  one  of  them,  before  partition  made,  could,  by  purchas- 
ing it  in,  use  it  against  his  co-tenants  if  they  were  willing  to 
■contribute  pro  rata  towards  reimbursing  him  the  moneys  he 
may  have  had  to  pay  to  acquire  such  title.  Equity  would, 
in  such  case,  restrain  the  use  of  such  title  adversely  to  his 
-co-tenants.  In  making  such  purchase,  he  would  be  consid- 
•ered  as  acting  as  trustee  for' his  co-tenants,  until  they  should 
\  have  disaffirmed  the  presumption  by  refusing  to  contribute.'' 

Applying  this  doctrine  to  the  case  in  hand,  the  conclusion 
to  be  reached  is  not  difficult.  Whether  the  foreclosure  and 
sale  be  regarded  as  valid  and  effectual  against  Adams,  or 
whether  they  be  deemed  to  have  been  invalid  because  he 
was  not  a  party,  in  either  case,  the  appellee  La  Rose,  by 
purchasing  the  certificate  of  sale,  acquired  a  lien  upon  the* 
land  which  he  had  a  right  to  enforce  against  Adams'  share 
therein,  to  the  extent  of  bis  share  of  the  unpaid  mortgage 
'debt.  If  the  mortgage  had  not  been  foreclosed  as  against 
Adams,  then  La  Rose  became  the  owner  of  the  mortgage  as 
asrainst  him,  and  if  the  foreclosure  was  effective  and  valid 
against  all  interested,  then,  by  the  assignment  of  the  certifi- 
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cate  and  the  subsequent  receipt  of  the  sheriff's  deed,  he  be* 
came  the  owner  of  the  legal  title,  subject  to  the  right  of  his 
co-tenants  to  redeem ;  and,  in  the  one  case,  he  was  entitled 
to  a  decree  of  foreclosure  against  the  defendants ;  and,  in 
the  other  case,  to  a  decree  substantially  as  rendered.  If  it 
ought  to  have  been,  and  had  been,  a  decree  of  foreclosure, 
the  appellants,  as  a  matter  of  course,  would  have  had  the 
benefit  of  the  statutory  right  of  redemption  within  one  year 
from  a  sale  made  under  the  decree. 

But  whether  the  judgment  ought  to  have  been  in  one  form 
or  the  other  is,  as  already  stated,  a  question  which  we  are 
not  called  on  to  decide.     The  record  does  not  present  it. 

The  judgment  is  affirmed,  with  costs. 


♦•♦ 
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Crihinal  Law. — IndictmenL — Name, — Presumption, — Affidavit  and  In~ 
formation, — ^The  law  presumes  every  man  to  have  a  cliristian  name,  un* 
less  the  contraiy  appears,  and,  in  an  indictment  or  information  against 
him,  that  name,  as  well  as  his  surname,  must  he  stated  in  fuU,  unless 
some  reason  is  shown  for  not  so  stating  it;  and  a  failure  to  state  it,  or  a 
reason  for  not  stating  it,  may  be  taken  advantage  of  on  motion  to 
quash;,  but  the  court,  on  motion  to  quash  or  in  arrest  of  judgment  in 
a  prosecution  of  a  defendant  under  the  name  of  "Ben,"  wiU  presume 
Uiat  it  was  his  true  and  full  christian  name. 

SAMK.'-Diacretion  of  Court  to  Appoint  Attorney  for  Poor  Person.— County 
Commissioners.— A  person  prosecuted  for  crime  and  unable  to  employ 
counsel  for  his  defence  is  not  entitled  to  have  such  counsel  assigned 
him  as  he  may  choose,  and  the  court  in  its  discretion  may  decline  to 
assign  him  the  counsel  he  may  desire,  and  assign  him  other  counsel, 
and  its  action  thei'ein  can  not  be  error,  unless  there  is,  in  the  particular 
circumstances,  an  abuse  of  discretion ;  and  where  county  commissioners 
have  employed  attorneys  to  defend  poor  persons  charged  with  crinae, 
though  it  may  be  they  have  no  such  authority,  yet  that  is  no  reason 
why  the  court  may  not  appoint  an  attorney  thus  employed. 
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From  the  Montgomery  Circuit  Court. 

T.  E,  Ballard  and  M.  E.  Clodfelter^  for  appellant. 
D.   P.  Baldwin^  Attorney   General,    J.   U.    Burford, 
Prosecuting  Attorney,  for  the  State. 

WoRDEN,.  J. — The  appellant  was  prosecuted  in  the  court 
below, by  affidavit  and  information, for  the  larceny  of  a  watch, 
and,  upon  trial,  was  convicted  and  sent  to  the  State'sprison. 

The  evidence  is  not  in  the  record  ;  but  two  points  are  made 
for  the  reversal  of  the  judgment,  which  may  be  considered 
without  the  evidence.  Motions  to  quash  and  in  arrest  were 
made  and  overruled.  The  objection  urged  to  the  affidavit 
and  information  is,  that  in  them  the  appellant  is  called  Ben 
Burton.  The  assignment  of  errors  is  in  the  name  of  Benjamin 
Burton  as  appellant,  but  that  does  not  change  the  aspect  of 
the  question  as  it  was  presented  to  the  court  below.  The  law 
presumeil  every  man  to  have  a  christian  name,  unless  the 
contrary  appears,  and,  in  an  indictment  or  information 
against  him,  that  name,  as  well  as  his  surname,  must  be 
stated  in  full,  unless  some  reason  is  shown  for  not  so  stating 
it ;  and  a  failure  to  state  it,  or  a  reason  for  not  stating  it» 
may  be  taken  advantage  of  on  a  motion  to  quash.  Gardner 
T.  The  State,  4  Ind.  632 ;  Moore's  Criminal  Law,  p.  217, 
sec.  160.  But  it  seems  to  us  that  Ben  may  have  been  the 
true  and  full  christian  name  of  the  appellant.  Ben  is  not 
necessarily  a  contraction  of  Benjamin,  Benoni,  Benedict, 
or  any  other  name,  and,  on  the  motion  to  quash,  the  court, 
we  think,  w^as  right  in  assuming  that  Ben  may  have  been 
the  full  christian  name  of  the  appellant.  The  motions  to 
•quash  and  in  arrest  were  properly  overruled. 

The  appellant  did,  before  pleading,  in  an  incidentsil  pro- 
ceeding to  have  counsel  assigned  him-,  declare  his  christian 
name  to  be  Benjamin,  but  no  question  is  saved  in  the  record 
as  to  the  name  in  which  the  subsequent  proceedings  were 
<?arried  on.     See  2  R.  S.  1876,  pp.  398-9,  sees.  99,  100. 
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The  appellant,  at  the  proper  time,  applied  to  the  court  to 
assign  him  counsel  to  aid  in  the  defence  of  the  prosecution, 
on  account  of  his  inability  to  employ  counsel.  He  showed 
to  the  court  that  he  was  unable  to  employ  counsel,  and  that 
he  had  consulted  with  Messrs.  Ballard  &  Clodfelter,  attor- 
neys of  that  court,  and  had  communicated  to  them  the  facts 
and  circumstances  of  the  case,  and  that  he  had  no  means  to 
employ  counsel,  and  they  had  consented  to  act  as  his  coun- 
sel, if  the  court  should  appoint  them.  He  asked  that  they 
be  appointed.  It  appeared,  however,  that  the  board  of  com- 
missioners of  the  county  had  employed  another  firm  of  at- 
torneys, practicing  at  the  bar.  of  that  court — Messrs.  Hurley 
&  Crane — ^to  atteud  to  all  county  business,  including  ^he  de- 
fence of  the  poor  prosecuted  in  that  court,  when  appointed 
by  the  court,  at  a  fixed  compensation  per  year. 

The  appellant  objected  to  the  appointment  of  Messrs. 
Hurley  &  Crane,  saying  he  did  not  think  they  would  do  him 
justice,  and  desired  the  appointment  of  Messrs.  Ballard  & 
Clodfelter.  But  the  court,  in  the  language  of  the  bill  of  ex- 
ceptions, ''having  knowledge  of  said  contract,  in  the  exer- 
cise of  its  sound  discretion,  the  said  Hurley  &  Crane  being 
attorneys  in  good  standing  and  of  experience  at  this  bar, 
and  the  defendant  giving  no  sufficient  reason  why  they 
should  not  be  appointed,  appoints  said  Hurley  &  Crane  to 
defend  said  Burton,"  etc.  Accordingly  Messrs.  Hurley  & 
Crane  appeared  for  the  defendant,  and  acted  as  his  counsel 
until  the  return  of  the  verdict,  when  Messrs.  Ballard  &  Clod- 
felter appeared  and  filed  the  motions  for.  a  new  trial  and 
in  arrest. 

It  is  claimed  that  the  court  erred  in  not  appointing  Messrs. 
Ballard  &  Clodfelter  to  conduct  the  defendant's  defence ; 
but  it  seems  to  us  to  have  been  a  matter  resting:  in  the  dis- 
cretion  of  the  court,  and  we  can  not  say  that  there  was  any 
abuse  of  that  discretion.  There  is  no  rule  of  law  that  we 
are  aware  of,  which  entitles  a  person  prosecuted  "for  crime, 
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and  unable  to  employ  counsel  for  his  defence,  to  have  such 
counsel  assigned  him  as  he  may  choose,  however  desirable 
it  may  be  that  his  wishes  in  that  respect  should  be  consulted 
and  gratified. 

The  court  may  in  its  discretion  decline  to  assign  him  the 
counsel  he  may  desire,  and  assign  him  other  counsel ;  and 
its  action  in  this  respect  can  not  be  error,  unless  there  is,  in 
the  particular  circumstances,  an  abuse  of  discretion. 

It  may  be  that  the  board  of  county  commissioners  have 
no  legal  power  or  authority  to  employ  counsel  to  tfefend 
persons  charged  with  crime  and  having  no  means  to  employ 
counsel ;  but,  if  that  is  the  case,  it  is  no  reason  why  the 
court  may  not  appoint  a  person  thus  employed. 

We  find  no  error  in  the  record. 

The  judgment  below  is  afiSrmed,  with  costs. 


^♦•» 
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Decedents*  Estates.— -4crton  on  Administrator's  Bond  to  Recover  Unpaid 
Judgment, — ^An  action  may  be  maintained  on  an  administrator's  bond 
to  recover  the  amount  of  a  judgment  against  the  estate  of  his  intestate^ 
the  estate  being  solvent,  the  judgment  the  only  unpaid  claim,  and  the 
administrator  always  haying  money  in  his  hands  to  pay  it. 

Same. — Answer, — Set-Off. — Note  of  Plaintiff,— In  such  case,  an  answer  that 
the  judgment  plaintiff  owes  on  a  note  to  the  intestate  a  larger  amount, 
upon  which  he  refuses  to  credit  the  amount  of  his  judgment,  is  insufil- 
cient  as  an  answer  of  set-off,  or  for  any  other  purpose. 

Same. — Answer  of  Uncollected  Claims. — In  such  case,  an  answer,  that  the 
estate  is  unsettled,  has  a  large  amount  of  claims  uncollected,  is  solTent» 
and  will  be  able  to  pa}*^  all  claims  against  it,  when  the  assets  are  folly 
realized  upon,  contains  no  defence. 

Same. — Evidence, — Order  Book. — Admissions  of  Administrator. — On  trial 
of  such  action,  the  plaintiff's  judgment  may  be  read  in  evidence  fronk 


MAY  TERM,  1881.  481 

Pence  et  al.  v.  Makepeace. 

the  order  book,  and  where,  besides  it,  there  was  the  parol  admission  of 
the  administrator  that  <^there  is  enough  money  in  my  hands  to  pay 
this  claim,  independent  of  all  other  claims,'^  the  evidence  fully  sus- 
tained the  finding  for  the  plaintiff,  and  the  finding  was  not  contrary 
to  law. 
Demand. — Pleading. — Complaint.— Decedents^  Estates. — Duty  of  Adminis- 
trator to  Pay  Judgment. — ^The  order  in  a  judgment  allowing  a  claim 
against  a  decedent's  estate  is  sufficient  to  make  it  the  duty  of  the  admin- 
istrator to  pay  it  without  a  specific  demand,  if  he  has  money  in  his 
hands,  and  no  demand  is  necessary  before  bringing  a  suit  on  his  bond 
to  recover  the  amount. 

Frmn  the  Madison  Circuit  Court. 

«/.  A.  Harrison  aud  U,  P.  Schlatery  for  appellants. 
M.  S.  Robinson  and  J.  W.  Lovett^  for  appellee. 

Franklin,  C. — On  the  3d  day  of  January,  1874,  appellee 
recovered  a  judgment  in  the  Madison  County  Circuit  Court  for 
$342. 4H,  against  a  former  administrator  of  Allen  Makepeace^ 
deceased.  On  the  13th  day  of  March,  1876,  appellant  John 
W.  Pence  was  appointed  administrator  de  bonis  non  of  said 
estate,  the  former  administrator  thereof  having  resismed ; 
and  that  said  Pence,  as  principal,  and  John  E.  Corwin, 
Edgar  Henderson  and  Nancy  Makepeace,  as  his  sureties,  exe- 
cuted and  filed  in  said  court  au  administration  bond  in  the 
sum  of  $70,000  ;  that  this  suit  was  commenced  on  said  bond 
the  10th  dav  of  March,  1879. 

The  complaint  is  in  the  usual  form  upon  an  administra- 
tor's bond,  and  alleges  that  Nancy  Makepeace  had  deceased 
before  the  bringing  of  the  suit,  and  that  there  was  no  exec- 
utor or  administrator  of  her  estate,  but  appellants  John  E. 
Corwin  and  Alvira  J.  Corwin  were  trustees,  charged  with  the 
management  and  control  of  the  estate,  real  and  personal,  of 
which  she  died  seized.  No  question  is  made  as  to  the  capac- 
ity in  which  the  trustees  are  sued.  The  alleged  breach  of 
the  bond  is  the  refusal  and  failure  to  pay  appellee's  judg- 
ment, the  complaint  averring  that  the  estate  was  solvent, 
and  that  the  administrator  had  had  in  his  hands,  all  the  time 
Vol.  75.— 31 
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from  his  appointment  to  the  bringing  of  this  suit,  sufficient 
money  to  pay  appellee's  judgment,  it  being  the  only  unpaid 
claim  against  said  estate. 

Appellants  demurred  to  complaint;  demurrer  overruled; 
answer  in  four  paragraphs  filed ;  demurrers  by  appellee  to 
third  and  fourth  paragraphs  of  answer ;  demurrers  sus- 
tained ;  issues  formed  ;  trial  by  court ;  finding  for  appellee ; 
motion  for  new  trial  overruled.  To  all  of  which  rulings 
exceptions  were  properly  taken,  and  judgment  was  given  for 
appellee  for  $450.29. 

Appellants  have  assigned,  in  this  court,  for  errors: 

1st.    The  overruling  of  the  demurrer  to  the  complaint ; 

2d.  Sustaining  the  demurrer  to  the  third  paragraph  of 
answer ; 

3d.   Sustaining  demurrer  to  fourth  paragraph  of  answer ; 

4th.    Overruling  motion  for  a  new  trial. 

The  objections  urged  against  the  complaint  are,  that  it 
contains  no  averment  of  a  specific  demand  for  payment, 
and  that  a  general  demand,  refusal  and  neglect  to  pay,  do 
not  constitute  a  sufficient  breach  of  the  bond ;  that,  in 
order  to  constitute  a  good  breach,  the  complaint  should 
show  a  failure  to  comply  with  some  specific  order  of  the 
court  to  pay  the  money. 

Under  section  108,  2  R.  S.  1876,  p.  534,  when  the  estate 
was  clearly  solvent,  it  was  the  duty  of  the  administrator  to 
pay  the  debts  against  the  estate,  in  the  order  provided  for 
in  the  succeeding  section,  as  fast  as  the  money  of  the  estate 
came  into  his  han(ls.  And  '*in  cases  where  it  is  the  duty  of 
a  party,  by  contract  or  otherwise,  to  remit  or  apply  money 
in  his  hands  without  a  demand,  no  demand  is  necessary 
before  suit.*'  Catterlin  \.  Somerville,  22  Ind.  482;  Wal- 
rath  V.  Thompson^  6  Hill,  540;  JStacy  v.  Graham^  14 
N.  Y.  492. 

The  cases  of  Jones  v.  Gregg ^  17  Ind.  84 ;    Bougher  v. 
Scobej/y  23  Ind.  583  and  Heddens  v.  Younglove^  Massey  S 
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Co.,  46  Ind.  212»  are  in  relation  to  agencies,  and  not  appli- 
cable to  this  case.  The  cases  referred  to,  of  Vai'is  v.  The 
State,  ex  reZ.,  47  Ind.  345,  and  Shook  v.  The  State,  ex  rel.,  53 
Ind.  403,  we  think,  are  against,  instead  of  being  in  favor  of, 
appellants'  objection.  It  was  the  duty  of  the  administrator  to 
pay  appellee's  judgment  when  he  had  the  money  in  his  hands, 
instead  of  paying  it  out  on  the  distributive  shares  of  the 
heirs,  and  it  was  a  breach  of  his  duty  not  to  do  so.  The  judg- 
ment-contained a  specific  order  of  the  court  for  him  to  pay 
it.  We  think  no  demand  was  necessaiy  before  bringing 
suit  in  this  case,  and  that  the  complaint  alleged  a  sufficient 
breach  of  the  bond.  There  was  no  error  in  overruling  the 
demurrer  to  the  complaint. 

The  third  and  fourth  paragraphs  of  the  answer  read  as 
follows : 

"3d.  And  for  further  answer  said  defendants  say  that 
said  alleged  claim  of  the  plaintiff  is  not  a  judgment  of  the 
court  constituting  any  lien  on  decedent's  estate,  but  an  allow- 
ance made  by  the  court,  for  a  debt  owing  by  decedent  at 
his  death  to,  and  filed  by,  plaintiff  against  said  estate,  for  a 
demand  having  no  priority  over  any  other  demands,  but 
that  said  debt  is  in  the  class  of  general  debts,  and  not  other- 
wise. That,  in  fact,  said  estate  was  not  then  liable  to  pay 
said  demand  to  plaintiff  then  or  ever  since,  because  said 
plaintiff  was  indebted  to  defendant  in  a  much  larger  sum, 
to  wit,  $716,  on  a  note,  which  he,  the  plaintiff,  failed  and 
refused  to  pay  and  never  has  paid,  nor  would  plaintiff  per- 
mit it  to  be  credited  on  his  note,  though  often  requested  by 
said  administrator,  and,  if  he  would  have  done  so,  his 
demand  would  have  been  more  than  paid,  and  should  have 
been  surrendered."  This  is  entirely  insufficient  as  an 
answer  of  set-off,  or  for  any  other  purpose. 

*'4th.  And  further  answering  said  defendants  say  that  the 
estate  of  Allen  Makepeace,  deceased,  is  still  pending  in  this 
court,  and  is  an  unsettled  estate.     That  there  are  a  large 
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amount  of  claims  due  said  estate,  which  remain  uncollected 
and  are  in  process  of  collection,  and  that  said  estate  is  fully 
solvent,  and  will  be  able  to  pay  off  and  discharge  all  of  the 
claims  existing  against  it,  when  the  assets  of  the  same  are 
fully  realized  upon.  Wherefore  plaintiff  is  not  entitled  to 
recover  on  said  bond  as  prayed  for.*' 

We  do  not  know  whitf  to  call  this  paragraph,  and  can  not 
imagine  any  effect  to  be  given  to  it  in  this  suit.  We  see 
no  error  in  sustaining  the  demurrers  to  the  third  and  fourth 
paragraphs  of  the  answer. 

The  last  complained  of  as  error  was  the  overruling  of  the 
motion  for  a  new  trial. 

The  reasons  assigned  in  the  motion  were : 

1st.    The  finding  was  contrary  to  law ; 

2d.   The  finding  was  not  sustained  by  the  evidence ; 

3d.    Overruling  demurrer  to  complaint ; 

4th.    Sustaining  demurrer  to  3d  paragraph  of  answer; 

5th.    Sustaining  demurrer  to  4th  paragraph  of  answer; 

6th.   In  admitting  testimony  over  defendants'  objection. 

The  testimony  objected  to  was  the  reading  in  evidence* 
from  the  order  book  of  that  court,  appellee's  judgment. 
This  was  competent  and  entirely  proper,  in  order  to  estab- 
lish the  amount  of  appellee's  claim.  The  rulings  upon  the 
demurrers  were  not  causes  for  a  new  trial. 

After  the  giving  of  the  bond  in  evidence,  the  appellant 
Pence  was  the  only  witness  examined,  and  that  gave  any 
parol  testimony.  He  testified  that  about  a  year  before  that  he  ' 
had  sold  a  note  and  mortgage  on  Allen  L.  Makepeace  to  the 
bank  for  about  $800,  and  before  that  he  had  sold  other  notes 
to  the  bank  for  over  $3,225  ;  that  he  had  had  on  hands,  in 
money  belonging  to  the  estate,  ever  since'  he  was  administra- 
tor, between  $800  and  $900,  and  had  that  much  at  that  time. 

The  following  question  was  asked  by  the  court:  "Are 
you  claiming  that  there  is  not  the  necessary  ainount  in  your 
hamds  to  pay  the  debts  off?" 
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Ans.  *^I  claim  there  is  ;  I  am  admitting  that ;  I  admit  there 
is  enough  money  in  my  hands  to  pay  this  claim,  independent 
of  all  other  claims." 

The  foregoing  is  substantially  all  the  testimony  given  in 
the  case.  The  evidence  fully  sustains  the  finding  of  the 
court,  and  therefore  the  finding  is  not  contrary  to  law. 

We  might  be  permitted  to  remark  here,  that  while  the 
parties  may  have  had  a  controversy  over  crediting  appellee's 
judgment  upon  a  note  held  by  the  administrator,  yet  after 
the  administrator  had  sold  the  note,  and  got  the  money  for 
it,  he  Ought  to  have  paid  the  judgment,  to  enable  appellee 
to  pay  a  like  amount  upon  the  note  in  the  hands  of  the  as- 
signee, and  his  failure  to  do  so  was  a  full  justification  for  the 
bringing  of  this  action.  We  think  substantial  justice  has 
been  done  in  this  case,  and  a  new  trial  should  not  be  granted. 

The  judgment  ought  to  be  affirmed,  with  damages. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in 
all  things  affirmed,  with  ten  per  cent,  damages  and  with 
costs. 


<  ■> 


No.  7769. 

Schenck  v.  Sithopp. 

Pkbsonal  FROrERTT.— Action  to  Recover  PoBsession.—BUl  of  Salc^De- 
mand, — Evidence, — A  demand  for  possession  of  personal  property 
claimed  under  a  bill  of  sale  is  sufficiently  proved  by  evidence  of  the 
agent  maldng  the  demand,  and  of  the  defendant  that  it  was  his  first 
knowledge  6f  plaintiff's  claim  of  ownership  before  action  brought  to 
recover  its  possession. 

Same.— Bill  of  Sale.— Consideration,— Instruction.— Oift.— On  trial  of  an 
action  to  recover  possession  of  such  personal  property,  an  instruction, 
asked  and  refused,  that.  *^lt  the  jury  shaU  find  that  the  bill  of  sale  was 
made  without  any  actual  consideration  as  between  them,  the  plaintiff 
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is  not  entitled  to  recover  the  possession  of  the  property  described  in  tiie 
bill  of  sale/^  was  not  fully  correct.  In  such  case,  if  the  biU  of  sale  wis 
without  consideration,  evidence  having  been  introduced  tending  to  show 
a  perfect  gift,  by  delivery  of  possession  under  it,  to  the  plaintiff,  an  lo- 
tion would  lie  to  recover  possession. 

Same. — Consideration, — Payment, — ^In  such  case,  an  instruction,  aasumiiif^ 
that  the  price  mentioned  in  the  bill  of  sale  was  the  true  consideratloB, 
was  wrong,  and  correctly  refused.  It  was  competent  to  show  a  differ- 
ent consideration,  and  that  it  had  been  paid  before  the  making  of  the 
bill  of  sale. 

Same. — Agreement  of  Mortgagor  to  Permit  Forecloture. — An  agreement  I7 
the  plaintiff,  who  was  a  mortgagor  of  land,  to  permit  a  foreclosure  of 
the  mortgage,  and  the  accomplishment  of  such  foreclosure,  constitate  a 
sufficient  consideration  to  support  the  bill  of  sale  in  suit  ma^e  by  the 
defendant,  who  was  the  mortgagee,  to  the  plaintiff. 

Same. — ^In  such  case,  the  mortgagor  had  tkie  right,  by  payment,  to  pre- 
vent a  foreclosure ;  and,  having  jnelded  that  right  and  tbe  right  of  re- 
demption, the  plaintiff,  in  effect,  agreed  that  the  title  should  pass  to  tlie 
mortgagee  as  if  a  deed  had  been  bargained  for  and  made. 

Same.— Falid  Sale  while  Under  Levy. -^The  owner  of  property  under  the 
levy  of  executions  may  sell  it,  and,  when  they  are  satisfied,  the  sale,  if 
otherwise  valid,  is  good  against  the  world. 

Practice.— Jn«trttct(on.—2JifirW  of  Possession  and  of  Property. —A  pirty, 
desiring  a  more  accurate  statement  of  the  issue  than  that  made  in  an 
instruction  must  move  for  it  at  the  time,  and,  failing  to  do  so,  can  Dot 
be  heard  to  complain  of  it  on  appeal;  and  where  the  right  of  possession 
is  practically  the  right  of  property,  an  instruction  that  the  ownenliipb 
the  question  in  issue,  is  not  erroneous. 

QAXE.Svidence  of  Ownership,'-'Tax  /SSc/MiOes.— Where  the  schedule  of 
each  claimant,  returned  for  taxation  after  a  sale  bill  was  made,  had 
been  admitted  in  evidence  without  objection,  one  including  and  the 
other  not  showing  the  property  claimed,  it  was  not  error  for  the  court 
to  exclude  a  return  by  the  latter  the  next  year,  to  prove  that  he  then 
included  it  with  his  property. 

Same.— Declarations  of  a  party  are  provable  against,  but  not  for,  him. 
He  can  not  manufacture  evidence  for  himself  in  that  way. 

From  the  Vanderburgh  Superior  Court. 

S.  E.  Hombrook,  A.  Oilchiist  md  C.  H.  BuUerfidi,  for 
appellant. 

C.  Deriby  and  D,  B.  Kunder,  for  appellee. 

Woods,  J. — The  argument  of  the  appellant's  counsel  is 
confined  to  the  error  assigned  upon  the  overruling  of  the 
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motion  for  a  new  trial.  The  first  point  made  in  the  brief 
is,  that  there  is  not  sufficient  evidence  of  a  demand  for  the 
property,  sought  to  be  recovered  by  the  plaintiff,  before  the 
commencement  of  the  action.  The  plaintiff  testified  that 
she  left  the  house  of  the  appellant,  her  father,  where  she 
had  been  living,  in  March,  1878,  and  -at  that  time  left  the 
property  with  him.  A  demand  was  therefore  necessary 
before  his  possession  could  be  made  wrongful.  The  appel- 
lant testified  that  the  plaintiff  never  said  the  property  was 
hers  before  she  left,  and  that  the  first  he  knew  she  claimed 
it  was  when  Brown  came  and  demanded  it.  Albert  G. 
Brown  testified  that  he  made  a  demand  for  the  property 
mentioned  in  the  complaint  for  the  plaintiff.  Taken  together, 
this  testimony  affords  clear  proof  that  a  demand  was  made 
upon  the  defendant  in  the  plaintiff's  behalf,  before  he  was 
served  with  summons  in  the  case,  if  a  summons  was  issued, 
because  Brown's  demand,  according  to  his  own  statement, 
was  the  first  he  knew  of  the  claim ;  and,  in  the  absence  of 
any  contrary  proof,  or  even  suggestion  in  the  evidence,  we 
would  not  be  warranted  in  disturbing  the  verdict  for  the  lack 
of  more  definite  evidence  on  the  subject.  It  is  evident  from 
the  whole  record,  and  especially  from  the  instructions  given 
and  asked,  that  there  was  no  contest  or  question  on  the  trial 
in  reference  to  a  demand. 

The  appellant  complains  next  because  the  court  refused 
to  give  the  following  instructions : 

*'2d.  If  the  jury  shall  find  that  the  bill  of  sale  was  made 
without  any  actual  consideration  as  between  them,  the  plain- 
tiff is  not  entitled  to  recover  the  possession  of  the  property 
described  in  the  bill  of  sale. 

*'3d.  If  the  jury  shall  find  that  the  price  of  the  property 
mentioned  in  the  bill  of  sale  between  the  parties  has  never 
been  paid  or  tendered  by  the  plaintiff  to  the  defendant,  and 
that  the  defendant* has  always  retained  the  possession  of 
such  property  since  the  making  of  said  bill  of  sale,  then  the 
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plaintiff  will  not  be  entitled  to  recover  the  possession  of  said 
property  in  this  action." 

In  so  far  as  they  are  correct,  the  substance  of  these 
instructions  is  contained  in  other  charges  which  were  given, 
but  they  are  not  fully  correct.  Notwithstanding  the  bill 
of  sale  was  without  consideration,  there  was  evidence  tend- 
ing to  show  a  delivery  of  possession  under  it,  which,  if 
made,  constituted,  or  at  least  tended  to  show,  a  perfect 
gift,  and  if,  after  making  a  gift  of  the  property  to  the 
appellee,  the  appellant  obtained  possession  without  right, 
and  refused  to  surrender  it  on  proper  demand  made,  the 
appellee  was  entitled  to  bring  the  action.  The  other  instruc- 
tion is  wrong,  for  assuming  that  the  price  mentioned  in  the 
bill  of  sale  was  the  true  consideration.  It  was  competent 
to  show,  and  the  evidence  adduced  by  the  appellee  did  tend 
to  show,  quite  a  different  consideration,  and  that  it  was  paid 
before  the  making  of  the  bill  of  sale. 

There  was  evidence  that  the  appellant  held  a  mortgage 
on  some  land  owned  by  the  appellee  and  her  child,  and  that 
the  parties  made  an  agreement,  that,  in  consideration  of  the 
appellee  permitting  the  appellant  to  foreclose  his  mortgage, 
he  would  pay  her  the  sum  of  $4,000  ;  that  the  foreclosure  was 
accomplished  accordingly,  and  that  the  bill  of  sale,  brought 
into  question  in  this  action,  was  made  in  part  payment  of  the 
said  sum  of  |4,000.  The  appellant  requested  an  instruction 
to  the  effect  that  such  an  agreement  to  pay  for  the  right  to 
foreclose,  which  right  he  had  independent  of  the  agreement, 
was  a  nullity,  and  could  afford  no  consideration  for  the  bill 
of  sale.  It  is  not  to  be  questioned  that  the  appellant  had  a 
right  to  foreclose,  if  his  demand  were  not  paid,  but  the 
appellee,  at  the  same  time,  had  the  right,  by  paying  the 
debt,  to  prevent  the  foreclosure,  and,  beyond  that,  had  the 
statutory  right  of  redemption,  and,  if  the  appellant  agreed 
to  pay  her  for  foregoing  or  surrendering  these  rights,  and 
i^he  made  the  surrender,   his   obligation  to  pay  therefor 
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became  perfect,  and  was  a  sufficieut  consideration  for  the 
bill  of  sale.  It  was,  in  effect,  an  agreement  for  the  pur- 
chase, by  the  appellant,  of  the  appellee's  interest  in  the 
mortgaged  land,  and  that  the  title  should  be  passed  by 
means  of  a  foreclosure  of  the  mortgage  instead  of  by  deed, 
and,  when  he  obtained  the  title  in  that  way,  he  was  as  much 
bound  to  pay  the  price  as  if  a  deed  had  been  bargained  for 
and  made. 

The  further  objection  is  made  that  the  court  instructed 
that  the  question  to  be  determined  by  the  jury  was,  whether 
the  plaintiff  was  the  owner  of  the  property  ;  while,  as  is  in- 
sisted, the  true  question  was,  whether  the  plaintiff  was  enti- 
tled to  the  possession.  This  objection  is  answered  in  what 
we  have  said  upon  the  subject  of  demand.  Technically,  the 
right  of  possession  was  the  issue,  but  practically,  it  was  the 
right  of  property  ;  and,  therefore,  there  is  no  available  error 
in  the  instruction.  If  the  appellant  had  deemed  it  material 
to  have  a  more  accurate  statement  of  the  issue,  he  should 
have  moved  for  it  at  the  time,  but,  not  having  done  so,  he 
has  no  substantial  ground, for  complaint  now. 

The  court  gave  the  following  as  a  part  of  one  of  its  instruc- 
tions : 

*«If  the  defendant  was  indebted  to  her,  he  had  the  right 
to  pay  her  in  property.  If  he  chose  so  to  pay  her,  and  she 
chose  to  accept  the  property  in  payment,  it  does  not  matter 
that  executions  may  have  been  outstanding  which  were  liens 

on  the  property." 

Counsel  say  fhat  the  property  had  been  levied  on,  and  was 
under  the  levy  when  the  bill  of  sale  was  made,  and  thai  the 
bill  of  sale  was,  therefore,  void  when  executed,  and  could 
not  become  valid  by  a  subsequent  ratification.  But  the  sale 
was  not  void  between  the  parties.  The  owner  of  property 
under  the  levy  of  an  execution  may  sell  it,  and-  on  payment 
of  the  execution,  the  sale,  if  otherwise  valid,  is  good  against 
the  world.  The  evidence  in  this  case  shows,  and  there  is  no 
dispute  on  the  point,  that  the  executions  levied  on  the  prop- 


490  SUPREME  COURT  OF  INDIANA, 

The  Toledo,  Wabash  and  Western  Railway  Co.  v.  Brannagan,  Adm^z. 

erty  were  paid  and  satisfied  within  a  short  time  after  the  date 
of  the  sale  bill. 

The  remaining  question  arises  upon  the  exclusion  of  an 
item  of  evidence  offered  by  the  appellant.  The  appellee  had 
proved,  without  objection,  that  in  1877,  after  the  making  of 
the  sale  bill,  she  listed  the  disputed  property  for  taxation  in 
her  own  name,  and  that  the  appellant  made  no  return  thereof, 
and,  for  the  purpose  of  showing  this,  their  respective  sched* 
ules  were  put  in  evidence.  The  appellant  then  proved  by  the 
assessor,  that  the  appellee  made  no  return  of  the  property  in 
1878,  and  offered  to  put  in  evidence  his  own  return,  and 
thereby,  and  by  the  aid  of  witnesses,  to  show  that  the  prop- 
erty in  suit  was  listed  for  taxation  against  him  in  1878.  The 
ruling  of  the  court  was  right.  The  appellant  may  have  made 
the  last  schedule  in  anticipation  of  the  proposed  use  of  it  in 
evidence.  He  could  not  manufacture  evidence  for  himself 
in  that  way.  It  was,  in  principle,  the  same  as  offering  to 
prove  his  own  declarations,  which,  though  provable  against, 
were  not  admissible  for,  him. 

The  judgment  is  affirmed,  with  costs. 
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167    626|  Contributory  Negligence.  —  Pleading,  —  Complaint.  —  Baaroad.- 

In  an  action  against  a  railroad  company  for  injuries  to  plaintiff's  in- 
testate, caused  by  his  falling  into  a  culvert  constructed  by  the  defendant 
under  its  track  in  a  public  street  of  a  city,  and  by  defendant  negligently 
permitted  to  remain  open  and  uncovered,  a  complaint  which  avers  that 
the  intestate,  ^^while  exercising  due  and  reasonable  care  and  without 
his  fault  or  negligence  on  his  part,*'  fell  into  and  through  the  opening 
in  the  culvert,  sufficiently  alleges  that  he  was  not  guilty  of  oontzibatDiy 
negligence. 
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Saue. — Highway, — KnoMoUdge  of  Defect, — Beasonable  Care, — Knowledge- 
of  the  existence  of  a  dangerous  defect  in  a  highway  makes  it  iqeuui> 
bent  on  the  traveller  to  use  care  and  caution  proportionate  to  the  danger 
which  he  knows  lies  in  his  way ;  but  knowledge  will  not  overcome  aa 
explicit  averment  of  reasonable  care  and  prudence. 

Same.— J^tTuIeiice.— Where,  on  the  trial  of  such  action,  the  evidence 
showed  that  the  intestate  lived  near  the  culvert  and  was  familiar  with 
its  character  and  location,  and  no  evidence  was  given  to  show  that  he 
was  fi*ee  from  contributory  negligence,  there  is  an  utter  failure  of  proof » 

Same.— Presumption.— There  is  no  presumption  that  one  who  claims  dam- 
ages  for  injuries  caused  by  the  negligence  of  another  was  himself  free 
from  fault. 

Prom  the  Carroll  Circuit  Court. 
C.  B.  8t\iarti  for  appellant. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
the  appellant  is  a  corporation  owning  and  operating  a  line  of 
railway  extending  through  the  city  of  Delphi ;  that  the  cor- 
poration constructed  a  track  across  Washington  street,  & 
public  street  of  said  city ;  that,  in  constructing  said  track 
the  appellant  constructed  a  drain  and  culvert  under  its  track 
in  said  street,  at  a  point  where  the  street  was  crossed  by 
said  track ;  that  the  drain  was  of  the  depth  of  six  feet,  and 
of  the  width  of  five  feet ;  that  appellant  negligently  per- 
mitted a  portion  of  the  culvert  across. said  drain  to  remaia 
open  and  uncovered,  leaving  an  uncovered  space  of  such  a 
character  as  to  be  dangerous  to  those  who  travelled  upon: 
said  street ;  that  the  appellee's  intestate,  Thomas  Brannagan,. 
while  walking  along  said  street  at  a  point  where  appellant'9 
track  crosses,  and  ** while  exercising  due  and  reasonable  care 
and  without  his  fault  or  negligence  on  his  part,"  fell  into, 
and  through,  the  opening  in  the  said  culvert  and  received 
injuries  from  which  he  died.  It  is  fairly  inferable  from  the 
allegations  of  the  complaint  that  the  deceased  knew  of  the 
dangerous  place  in  the  highway,  and  that  he  had  many  times 
passed  and  repassed  the  spot  near  the  opening  in  the  culvert 
which  made  the  street  unsafe. 
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It  is  contended  that  the  complaint  is  bad,  because  it  shows  the 
•deceased  went  upon  the  highway  with  full  knowledge  of  the 
•existence  of  tie  dangerous  culvert,  and  that  he  was  therefore 
guilty  of  contributory  negligence.     It  is  undoubtedly  true 
as  counsel  assert,  in  language  borrowed  from  a  very  old 
case,  that  '<a  man  must  not  cast  himself  upon  an  obstruc- 
tion, which  has  been  made  by  the  fault  of  another,  and  to 
4ivail  himself  of  it,  if  he  do  not  himself  use  common  and 
•ordinary  caution  to  be  in  the  right.'*    But  the  rule  expressed 
in  the  quotation  we  have  made,  does  not  go  to  the  extent  of 
holding  that  knowledge  of   the  existence  of   a  dangerous 
defect  in  a  highway  requires  a  traveller  to  keep  off  the  high- 
way altogether.     If  the  danger  of  passing  is  so  great  that 
;a  man  of  ordinary  prudence,  possessing  knowledge  of  its 
'existence,  would  not  attempt  to  pass  it,  then  it  might  per- 
haps be  contributory  negligence  for  one  acquainted  with  the 
location  and  character  of  the  dangerous  spot  to  attempt  to 
pass  in  close  proximity.     Knowledge  that  there  is  a  defect 
in  a  highway,   making  it  dangerous  to  attempt  to  travel 
upon  it,  does  not  of  itself,  make  it  negligence  to  use  the 
highway  carefully  and  cautiously.     Knowledge  of  the  exist- 
•ence  of  a  dangerous  place  does,  however,  make  it  incam- 
bent  upon  the  traveller  to  use  care  and  caution  proportionate 
to  the  danger  which  he  knows  lies  in  his  way.     The  fact 
that  the  injured  person  had  knowledge  of   the  dangerous 
•condition  of  the  highway  is  always  an  important  matter  for 
-consideration,  but  it  is  not  always  sufficient  to  establish 
contributory  negligence.   Clayards  v.  Dethick^  12  Q.  B.  439 ; 
Reed  v.  Northfield^  13  Pick.  94  ;  Humphreys  v.  Armstrong 
County  J  56  Pa.  St.  204  ;  Hutton  v.  Corporationof  Windscfr, 
34  U.  C.  Q.  B.  487  ;    Wliittaker  v.  Inhabitants  of  West  BoyU 
^tony  97  Mass.  273.      The  fact  that   the  complaint  shows 
that  the  appellee's  intestate  knew  of  the  dangerous  place 
in  the  street  is  not  sufficient  to  overcome,  or  make  nuga- 
tory, the  explicit  averment  that  the  said  intestate  did  oxer- 
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cise  reasonable  care  and  prudence,  for  it  may  well  be  true 
that  he  did  exercise  such  prudence  and  care,  although  he  had 
full  knowledge  of  the  dangerous  defect  in  the  street.  There 
was  no  error  in  overruling  the  demurrer  to  the  complaint. 

The  evidence  showed  that  appellee's  intestate  lived  about 
two  hundred  yards  distant  from  the  culvert  where  ap- 
pellee  alleges   he   received  the   injuries  which   caused  his 

death;  that  he  left  his  home  some  time  between  six  and 
seven  o'clock  on  the  evening  of  the  accident ;  that  he  re- 
turned between  seven  and  eight ;  that  immediately  upon  hi* 
return  he  complained  of  his  left  side ;  that  physicians  were 
sent  for ;  that  the  pain  was  so  great  that  the  physicians  were 
unable  to  make  an  examination,  and  that  the  deceased  died 
about  nine  o'clock  the  same  night.  The  only  evidence 
showing,  or  tending  to  show,  how  the  deceased  received 
the  injury  from  which  he  died,  is  that  of  Mary  Brannagan, 
Jerry  Dillon,  Mary  Dailey  and  the  physicians.  Mary  Bran- 
nagan says  she  gave  Jerry  Dillon  the  shoes  of  the  deceased, 
and  Jerry  testified  :  "I  work  at  the  boot  and  shoe  trade  ; 
I  went  to  the  culvert  in  question  about  an  hour  after  Bran- 
naoran's  death ;  I  found  tracks  in  the  culvert  and  measured 
them,  and  compared  the  measure  with  a  pair  of  shoes  I  got 
at  the  house  :  they  seemed  to  agree  ;  the  bottom  of  the  cul- 
vert was  sand  and  clay  mixed ;  I  saw  other  marks  that 
looked  like  hand  marks,  but  I  can  not  say."  Mary  Daitey 
testified  that  she  was  on  the  street  on  the  night  of  Brannagan's 
death ;  that,  when  not  far  from  the  railroad  track  on  her 
way  home,  she  heard  some  one  ci*y  out  in  pain,  and  thought 
it  sounded  like  a  call  for  help;  and,  also,  that  the  cry 
sounded  as  if  it  came  from  the  culvert.  The  physicians 
testified  as  \p  the  death  of  Brannagan,  that  they  made  a 
pout  mortem  examination,  and  that  his  death  resulted  from 
rupture  of  the  spleen.  Dr.  Richardson  said  that  there  was 
a  small  mark  on  the  heart  of  Brannagan  ;  that  he  could  not 
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say  that  the  infliction  of  the  injury  which  made  the  mark 
caused  the  rupture,  but  that  it  migiit  possibly  have  done  so. 
In  answer  to  a  question  of  appellee's  counsel,  as  to  whether 
a  person  falling  into  a  culvert  wi)uld  likely  receive  such  an  in- 
jury as  that  which  caused  Brannagan's  death,  the  witness 
said:  "It  might,  though  not  necessarily ;  my  judgment  is,  be 
fell  against  something."  The  testimony  of  Dr.  Smith,  who 
assisted  at  the  autopsy,  is  substantially  the  same  as  that  of 
Dr.  Richardson. 

It  is  earnestly  argued  that  the  evidence  does  not  show  that 
appellee's  intestate  fell  through  the  culvert,  but  we  do  not 
find  it  necessary  to  decide  this  question,  for  we  think  the 
•evidence  is  plainly  insufficient  upon  another  material  point. 
The  deceased  knew  of  the  location  and  character  of  the 
■culvert.  The  dangerous  place  was  so  situated,  with  refer- 
-ence  to  the  adjacent  parts  of  the  highway,  that  one  ac- 
quainted with  the  culvert  and  its  surroundings  might,  by 
^xerfcising  ordinary  prudence  and  care,  readily  have  passed 
the  place  in  entire  safety.  There  is  not  a  syllable  of  testi- 
mony showing  what  Brannagan  was  doing,  or  how  he  was 
■conducting  himself,  at  the  time  he  received  the  injury  which 
■caused  his  death.  If  it  be  s:ranted  that  there  were  circum- 
stances  from  which  it  could  be  inferred  that  Branna^ran  did 
receive  his  injuries  from  a  fall  into  appellant's  culvert,  there 
are  certainly  none  from  which  it  can  be  inferred  that  he 
was  exercisinff  reasonable  care.  Whatever  niiirht  be  the  fair 
inference,  if  Brannagan  had  been  unacquainted  with  the  cul- 
Tert  and  its  surroundings,  it  can  not  be  inferred,  as  Ji^inst 
the  facts  that  he  did  have  knowledge,  and  that  a  man  using 
•due  care  might  easily  have  travelled  the  highway  in  safety, 
that  he  was  free  from  fault.  The  mere  fact  thJt  he  actually 
fell  into  the  culvert,  would  not,  itself,  supply  evidence 
that  he  was  at  the  time  he  fell  exercising  reasonable  care. 
There  is  no  presumption  that  one  who  claims  damages  for 
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injuries  caused  by  the  negligence  of  another  was  himself 
free  from  fault.  In  Cordell  v.  The  New  Y<yi*ky  etc.^  R,  R. 
Co.y  lb  N.  Y.  330,  it  is  held,  that  where  one  has  been  killed 
by  the  negligence  of  another,  the  circumstaDces  must  show 
due  care  on  his  part.  Where  the  circumstances  point  just 
as  much  to  the  negligence  of  the  deceased  as  to  its  absence, 
or  point  in  neither  direction,  the  plaintiff  should  be  non- 
suited. Wharton  Negligence,  sec.  421.  In  Warner  v.  The 
New  Yoi'kyetc.^R.  R.  Co.y  44 N.  Y.  465,  the  court  used  this 
language :  ^'It  is  the  duty  of  the  plaintiff  to  prove,  and  the 
right  of  the  defendant,  who  is  charged  with  negligence  caus- 
ing an  injury,  that  he  should  prove,  by  satisfactory  evidence, 
that  he  did  not  contribute  to  the  injury  by  any  negligence 
on  his  part.  This  proof,  in  some  form,  constitutes  a  part 
of  the  plaintiff's  case."  It  can  not  be  presumed  that  the 
plaintiff  is  free  from  fault. 

It  is  unnecessary,  however,  to  multiply  citations,  for  the 
rule  has  been  long  and  firmly  settled,  in  this  State,  that  the 
evidence  must  show  that  the  plaintiff,  in  actions  to  recover 
for  an  injury  resulting  from  the  negligence  of  another,  was 
himself  free  from  contributory  negligence.  The  evidence 
in  this  case  fails  entirely  upon  this  point.  There  is  not 
simply  a  conflict  of  evidence ;  there  is  an  utter  failure  of 
proof.  There  is  neither  direct  testimony  nor  circumstantial 
evidence,  tending  to  prove  that  the  appellee's  intestate  was 
without  fault. 

The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

Judgment  reversed,  at  costs  of  appellee. 
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Real  Estate. — Furchaae-Money. — Payment  with  Money  to  be  BorrmBed.— 
Pleading, — Complaint.— -Demurrer. — ^Where  C.  agreed  with  M.,  Decem- 
ber 2G£h,  1877,  to  pay  him  or  his  creditors  the  ptirchase-money  of  land 
*'a8  soon  as  the  money  can  be  procured  by  making  a  loan  on  said  C/s 
land,^^  the  complaint  of  M.,  alleging  his  tender  of  a  deed  April  19tlu 
1878,  the  failure  of  0.  to  pay,  and  that  it  was  possible  for  him  to  hxve 
obtained  a  loan,  through  loan  agents  named,  by  mortgaging  his  real 
estate,  and  agreeing  to  pay  ten  per  cent,  interest,  is  sufficient  on  demur- 
rer to  put  C.  on  his  defence. 

Same. — Beasonable  Time. — In  such  case,  the  plaintiff  gave  the  defend- 
ant a  reasonable  time  before  tendering  his  deed. 

Same. — Quei'y. — ^Did  not  the  defendant  unconditionally  bind  himself  to 
procure  a  loan  within  a  reasonable  time? 

From  the  Howard  Circuit  Court. 

J.  C.  Blacklidge,  W.  E.  Blacklidge,  M.  BeU  and  M. 
McDowell^  for  appellant. 

J.  F.  Elliott^ Kirkpatrickj  iT.  R.  Linsday  and  T, 

A.  DeLandj  for  appellee. 

NiBLACK,  J. — Action  by  Samuel  W.  Mench  against  Nathan 
W.  Carter  upon  the  following  written  agreement: 

'-KoKOMO,  Indiana,  Dec.  26th,  1877. 

**  Article  of  agreement  entered  into  this  day  by  and  between 
Samuel  W.  Mench,  party  of  the  first  part,  and  Nathan  W. 
Carter,  party  of  the  second  part : 

"Whereas  the  said  Samuel  W.  Mench  has  this  day  sold 
to  the  said  Nathan  W.  Carter  the  following  described  real 
estate,  in  Howard  county,  Indiana,  to  wit :  Being  a  part  of 
the  north  half  of  the  noithcast  quarter  of  section  8,  in  town- 
ship 24  north,  and  range  No.  4  east,  more  particularly  de- 
scribed as  follows  :  Commencing  at  the  northwest  corner  of 
the  northeast  quarter  of  section  8,  thence  east  148 J  rods, 
thence  north  80  rods,  thence  west  148J  rods,  thence  north  80 
rods,  to  place  of  beginning,  containing  74J  acres,  more  or  less. 

**Now,  the  said  Nathan  W.  Carter  agrees  to  pay  the  said 
Samuel  W.  Mench,  or  his  creditors,'the  sum  of  twenty-seven 
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hundred  and  sixty  dollars  as  soon  as  the  money  can  be  pro* 
cured  by  making  a  loan  on  said  Caiter  s  lands.  It  is  further 
agreed  by  the  parties  hereto,  that  in  case  the  liens  or  incum* 
brances  against  said  land  shall  exceed  twedty-seven  hundred 
and  sixty  dollars,  and  the  said  Samuel  W.  Mench  fails  to 
reduce  by  payment  or  otherwise  the  liens  down  to  that 
uraount,  then,  and  in  that  event,  this  agreement  shall  be 
null  and  void. 

''The  said  Mench  further  agrees  to  give  possession  of  the 
above  described  land  to  the  said  Nathan  W.  Carter,  on  the 
25th  day  of  December,  1878,  the  said  land  having  been 
rented  to  William  A.  Wise  for  the  coming  year ;  and  said 
Carter  is  to  have  the  privilege  of  sowing  wheat  on  said  land 
in  the  fall  of  1878.  Samuel  W.  Mench. 

"Nathan  W.  Cabteb." 

The  complaint  aven-ed  that  on  the  19th  day  of  April,  1878, 

the  liens  and  incumbrances  of  every  kind  against  said  tract 

of  land  were,  and  ever  since  have  been,  less  than  the  sum  of 

$2,760 ;  that  on  that  day  the  plaintiff  caused  a  warranty  deed, 

properly  executed  and  acknowledged  by  him,  to  be  tendered 

to  the  defendant,  conveying  to  him,  the  defendant,  a  full, 

true  and  complete  title  to  said  land,  but  that  the  defendant 

refused,  and  had  ever  since  continued  to  refuse,  to  accept  said 

deed  ;  that  the  defendant  had  not  paid  either  to  the  plaintiff, 

or  his  creditors,  said  sum  of  $2,760,  or  any  part  thereof ; 

that  the  defendant  was,  at  the  time  of  the  execution  of  the 

aufreement  sued  on,  and  had  since  continued  to  be,  the  owner 

of  several  tracts  of  land,  describing  them,  amounting  in  the 

ag<jregate  to  171i  acres,  and  of  the  value  of  $45  per  acre ; 

that  at  the  time  of  the  execution  of  said  acrreement,  as  above 

stated,  it  was,  and  had  since  continued  to  be,  possible  for 

the  defendant  to  obtain  a  loan  from  various  sources  by  means 

of,  and  throu2^h  the  agency  of,  persons  acting  in  the  city  of 

Kokonio  on  behalf  of  various   companies,  and  especially 

through   the   aijencv  of    a  fitm   known  by  the  name  and 
^  Vol.  75^— 32 
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style  of  Moreland  &  Johnson,  by  mortgaging  his  real  estate, 
and  by  agreeing  to  pay  interest  at  the  rate  of  ten  per  cent, 
per  annum  ;  that,  although  it  was  thus  possible  for  the  de- 
fendant to  obtain' money  and  to  comply  with  his  agreement, 
he  had  refused,  and  still  continued  to  refuse,  to  do  so.  The 
plaintiff  brought  the  deed,  tendered  to  the  defendant,  into 
court,  with  a  demand  for  judgment  and  for  general  relief. 

The  defendant  demurred  to  the  complaint,  for  want  of 
sufficient  facts,  and  his  demurrer  was  sustained.  The  plain- 
tiff failing  to  plead  further,  final  judgment  was  rendered 
upon  demurrer.  The  plaintiff  appeals,  and,  arguing  in  sup- 
port of  the  sufficiency  of  his  complaint,  contends  that  the 
decision  of  the  court,  upon  the  demurrer,  was  erroneous. 

The  objection  urged  to  the  complaint  i*s,  that  the  aver- 
ment that  it  was  possible  for  the  defendant  to  have  obtained 
a  loan,  with  interest,  at  the  rate  of  ten  per  cent,  per  annum, 
by  mortgaging  his  lands,  was  not  sufficient  to  put  him  in 
default  for  not  procuring  a  loan  on  his  lands ;  that,  to  thus 
place  him  in  default,  it  was  necessary  to  aver,  in  effect,  that 
the  defendant  might  have  procured  a  loan  by  a  reasonable 
effort,  and  upon  fair  terms.  In  our  opinion,  this  objection 
can  not  be  sustained.  The  averment  to  which  the  objection 
is  uro^ed,  as  we  construe  it,  amounts  to  an  allesration  that 
the  defendant  might  have  procured  a  loan  on  his  lands,  at 
ten  per  cent,  interest,  which  was,  at  the  time,  a  lawful  rate 
of  interest.  This  was,  we  think,  sufficient  to  put  the  de- 
fendant upon  his  defence.  The  complaint  shows  that  the 
plaintiff  gave  the  defendant  a  reasonable  time  in  which  to 
procure  a  loan  before  tendering  him  a  deed. 

Quc^e,  whether  the  defendant  did  not  unconditionally 
bind  himself  to  procure  a  loan  within  a  reasonable  time? 

The  complaint  appears  to  us  to  have  been  sufficient  upon 
demurrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 
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complaint  of  the  husband,  his  wife  being  dead,  alleging  that  the  mort- 
gagee procured  and  accepted  a  conveyance  from  his  assignee  in  bank- 
ruptcy for  his  two-thirds  of  the  land,  and  claiming  to  hold  the  one- 
third  vested  in  his  wife  and  inherited  by  him  at  her  death  free  of  the 
mortgage,  is  insufficient  on  demurrer. 

Same. — Descent  to  Husband. — Interest  of  Wife  Subject  to  Mortgages, — Where 
the  husband  inherits  the  wife's  one-third  interest  acquired  by  her  under 
the  act  of  March  11th,  1875, 1  K.  S.  1876,  p.  554,  he  inherits  it,  as  she 
took  and  held  it,  subject  to  mortgages  that  were  liens. 

Same. — Assignee's  Deed  not  Satisfaction, — An  assignee's  deed  to  the  mort- 
gagee does  not  in  equity  operate  to  satisfy  the  mortgage,  but  implies 
that  the  land  would  not  more  than  satisfy  it,  and  the  mortgagee's 
acceptance  does  not  imply  an  intention  that  the  mortgage  shall  be 
merged  in  the  fee. 

Same. — Case  Distinguished. — In  such  case,  an  acceptance  of  a  deed  for 
two-thirds  will  not  release  the  remaining  one-third  of  the  mortgaged 
land,  unless  such  be  the  plain  intention  at  the  time,  and  upon  foreclo- 
sure the  holder  of  the  one-third  may  not  claim  to  have  the  two-thirds 
first  sold.    Medsker  v.  Parker^  70  Ind.  509,  distinguished. 

Bankruptcy. — Liejis  Preserved. — A  discharge  in  bankruptcy  releases  the 
bankrupt  from  his  covenants,  but  all  liens  valid  at  the  inception  of  the 
proceedings  are  preserved,  and  may  be  enforced. 

Practice. — Foreclosure. — Directions  for  Sale. — Motion  in  Supreme  Court. 
— Where,  upon  judgment  of  foreclosure,  a  motion  was  made  for  direc- 
tions as  to  the  sale  of  property,  and  such  directions  were  given  as  the 
equities  of  the  parties  demanded,  there  was  no  en-or;  but  a  motion  for 
such  directions  can  not  be  first  made  in  the  Supreme  Court. 

From  the  Vis:©  Circuit  Court. 

S.  O.  JDavis^  S.  B.  Davis  and  C.  F.  McNutt^  for  appel- 
lant. 

W.  Mack  and  J.  O.  Williams^  for  appellees. 

Bicknell,  C.  C. — This  was  a  suit  by  the-  appellee  John 
Byrne  against  the  appellant  and  his  wife  and  Thomas  Par- 
sons,  upon  two  promissory  notes,  made  by  the  appellant  and 
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secured  by  mortgages  executed  by  the  appellant  and  his  wife. 
Thomas  Parsons  was  made  a  defendant  as  a  junior  judg- 
ment creditor  of  the  appellant.  The  complaint  demanded 
judgment  upon  the  notes  and  foreclosure  of  the  mortgages. 
By  the  death  of  the  appellant's  wife,  the  suit  as  to  her  was 
abated.  The  appellant  filed  a  cross  complaint,  in  two  para- 
graphs, to  each  of  which  the  appellee  demurred,  ^^f or  the 
reason  that  the  same  did  not  contain  facts  sufficient  to  con- 
stitute a  cross  complaint."  Said  demurrers  were  sustained 
by  the  court,  and  the  appellant  excepted.  He  refused  to 
answer  further.  The  appellee  Thomas  Parsons  filed  an  an- 
swer, and  the  cause  was  submitted  to  the  court  for  trial. 
The  court  found  for  the  appellee,  and  rendered  judgment  in 
his  favor  for  the  amount  of  the  notes  and  interest,  and  for 
the  foreclosure  of  the  mort&:as:es. 

The  errors  assigned  by  the  appellant  are,  that  the  court 
erred  in  sustaining  said  demurrers.  The  first  paragraph  of 
the  cross  complaint  admits  the  execution  and  the  maturity 
of  the  mortgages,  and  alleges  that,  after  their  execution,  the 
appellant  was  duly  declared  a  bankrupt,  and  that  all  of  his 
estate  became  vested  in  his  assignee  in  bankruptcy ;  that  his 
wife  was  then  livinsr,  and  that  she  therebv  became  the  owner 
of  one  undivided  third  of  the  mortsraged  land :  that,  while 
she  was  such  owner,  said  assignee  in  bankruptcy,  by  the 
order  of  the  court  which  declared  the  bankruptcy,  conveyed 
to  the  appellee  all  the  right,  title  and  interest  in  said  mort- 
gaged lands,  vested  in  him  as  such  assignee  ;  that  such  order 
was  procured  by  the  appellee  ;  that  afterward  the  appellant's 
wife  died  seized  of  said  undivided  one-third  of  said  lands, 
which,  by  her  death,  became  vested  in  the  appellant;  that 
the  value  of  the  said  two-thirds  so  conveyed  to  said  appellee 
by  said  assisrnee  was  sreater  than  the  debt  secured  bv  said 
mortofaffes,  and  that  said  convevance  was  made  for  the  nom- 
inal  consideration  of  one  dollar,  and  was  really  made  to  ap- 
pellee as  such  mortgagee ;  that  appellant  is  still  seized  of 
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the  estate  thus  vested  in  him  upon  his  wife's  death,  and  that 
one  of  the  objects  of  appellee's  suit  is  to  foreclose  as  to  auch 
estate.  Wherefore  appellant  prays  that  said  mortgages,  as 
to  said  undivided  one-third,  be  declared  satisfied,  and  that 
his  title  thereto  be  quieted,  and  that  his  said  interest  be  set 
off  and  assigned  to  him,  and  for  all  other  proper  relief. 

The  second  paragraph  of  the  cross  complaint  differs  from 
the  first,  in  alleging  that  the  order  to  convey  the  mortgaged 
laud  to  the  appellee  was  procured  by  the  appellee  <<and  by 
said  assignee,"  and  in  averring  the  execution  of  another 
mortgage,  by  the  appellant  to  the  appellee,  upon  a  part  of 
the  same  land  embraced  in  one  of  the  mortgages  sued  on, 
and  that  said  third  mortgage  is  not  due,  and  that  said  con« 
veyance,  by  the  assignee  in  bankruptcy  to  the  appellee,  was 
made  in  payment  of  all  of  said  mortgages,  severally,  and  upon 
no  other  consideration,  and  that  the  value  of  said  two-thirds, 
so  conveyed  to  the  appellee,  exceeds  the  amount  of  the  in- 
cumbrances thereon  respectively,  and  that,  by  said  convey- 
ance, said  mortgages  have  all  been  paid  to  the  extent  of 
the  value  of  two-thirds  of  said  lots  respectively,  and  that 
they  ought  to  be  declared  satisfied,  or,  if  not  fully  paid, 
they  ought  to  be  declared  satisfied  to  the  extent  of  the 
value  of  the  two-thirds  so  conveyed.  In  this  paragraph 
appellant  makes  the  mortgages  sued  on  a  part  of  his  cross 
complaint,  referring  to  them  as  they  appear  on  certain  lines 
and  pages  of  the  complaint,  and  he  annexes  a  copy  of  said 
mortgage  not  yet  due,  and  prays  that  an  account  be  taken, 
and  that,  if  the  value  of  the  interest  so  conveyed  to  the 
appellee  by  the  assignee  in  bankruptcy  be  equal  to  or  greater 
than  the  mortgage  debts,  then  said  mortgages,  as  to  him  and 
said  undivided  one-third,  be  declared  satisfied,  and  that,  if 
the  value  of  said  interest  be  not  sufficient  to  pay  said  mort- 
gages, then  said  mortgages,  as  to  appellant's  said  undivided 
one-third  of  the  lands,  be  foreclosed  as  to  such  deficiency 
only.    This  paragraph  concludes  with  a  prayer  that  said  un- 
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divided  one-third  *'be  partitioned"  and  set  off  to  the  appel- 
lant, and  for  all  other  proper  relief. 

The  act  of  March  11th,  1875,  1  R.  S.  1876,  p.  554,  pro- 
vides  that,  in  all  cases  of  judicial  sales  of  real  property,  in 
which  a  married  woman  has  an  inchoate  interest  by  virtue 
of  her  marriage,  and  such  inchoate  interest  is  not  directed 
by  the  judgment  to  be  sold,  or  barred  by  such  sale,  such 
interest  shall  become  absolute  and  vest  in  the  wife,  in  the 
same  manner  and  to  the  same  extent  as  such  inchoate  interest 
now  becomes  absolute  upon  the  death  of  the  husband,  when- 
ever, by  virtue  of  such  sale,  the  legal  title  of  the  husband 
shall  become  vested  in  the  purchaser  thereof.  Sec.  1.  The 
same  act,  in  section  3,  provides  that,  upon  the  death,  during 
the  marriage,  of  a  wife  holding  such  real  estate,  it  shall  de- 
scend to  her  surviving  husband. 

In  Roberta  v.  Shroyer^  68  Ind.  64,  it  was  held  that  the  con- 
veyance of  the  bankrupt's  property  to  the  assignee,  by  the 
register  is  a  judicial  sale  within  the  meaning  of  said  act  of 
March  11th,  1875,  and  that  the  inchoate  interest  of  the  wife, 
in  the  lands  of  her  bankrupt  husband,  becomes  absolute, 
and  is  vested  in  the  wife  immediately  upon  the* conveyance 
to  the  assignee  ;  but  it  is  also  held  that,  where  a  vnf e  joins 
in  a  mortgage,  she  has  no  inchoate  interest  in  the  land  that 
can  be  asserted  against  the  mortgage.  Kissel  v.  EatoTiy  64 
Ind-  248 ;  Jackman  v.  Nowling^  69  Ind.  188.  Under  the 
act  of  March  11th,  1875,  the  wife  undoubtedly  takes  as  a 
purchaser,  and  if  she  dies  seized,  during  the  marriage,  the 
land  descends  to  her  husband  as  her  heir.  May  v.  Fkidter^ 
40  Ind.  575.  He  inherits  it,  to  hold  just  as  she  held  it,  sub- 
ject to  the  mortgage.  The  wife  of  the  appellant,  having 
joined  in  the  mortgages,  afterward,  by  operation  of  law  be- 
came the  owner  in  fee,  in  her  own  right,  of  an  undivided 
one-third  of  the  mortgaged  land  ;  but  the  conveyance  of  flie 
land  by  the  assignee  in  bankruptcy  to  the  mortgagee  did  not, 
in  equity,  operate  as  a  satisfaction  of  the  mortgage.  Although, 
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as  a  general  rule,  when  the  mortgagee  acquires  the  fee  simple 
of  the  mortgaged  land  the  mortgage  is  thereby  merged  in 
the  fee,  yet,  in  equity,  the  mortgage  will  always  be  kept 
alive,  if  the  mortgagee  desires  it  and  if  it  be  necessary  to 
protect  any  of  his  interests,  unless  he  agreed  or  intended  to 
abandon  it.  In  this  case,  if  the  mortgaged  lands  had  been 
deemed  to  be  of  more  value  than  the  moiigaged  debts,  they 
could  not  have  been  conveyed  by  the  assignee  in  bankruptcy 
to  the  appellee.  The  theory  of  that  conveyance  was  that 
the  lands  would  not  more  than  satisfy  the  mortgages.  In 
such  a  case,  the  acceptance  of  the  conveyance  by  the  mort- 
gagee does  not  show  an  intention  in  him  that  the  mortgage 
shall  be  merged  in  the  fee. 

When  the  wife,  by  virtue  of  her  statutory  connubial 
rights,  acquired  one-third  of  the  land  in  fee,  she  took  it 
subject  to  the  mortgage,  in  which  she  had  joined.  The  fact 
that,  by  operation  of  law,  her  inchoate  interest  was  changed 
into  a  consummate  interest,  did  not  satisfy  the  mortgage  as 
to  her  one-third  of  the  land.  Under  the  act  of  March  1 1th, 
1875,  gupra^  she  took  one-third  absolutely  as  if  her  husband 
were  dead,  but  it  was  not  discharged  from  the  mortgage. 
In  Gfraves  v.  Braden^  62  Ind.  93,  the  following  is  the  lan- 
guage of  the  court:  *'She  had  joined  with  him  in  a  valid 
mortgage  of  that  third  of  said  real  estate  to  Graves,  the  ap- 
pellant. That  mortgage  had  not  been  paid,  or  in  any  way 
satisfed,  but  remained  in  full  force  against  the  mortgagors ; 
and,  on  the  death  of  her  husband,  it  became  a  lien  on  the 
one-tlird  interest  in  said  lands,  which,  on  her  husband's 
death,  vested  in  her.  The  lien  became,  by  that  event,  en- 
larsred  from  one  on  the  inchoate  interest  of  the  wife  to  one 
on  the  consummate  interest  of  the  widow  in  one-third  of 
said  red  estate.     Hoadley  v.  Hadley^  48  Ind.  452." 

In  tie  case  at  bar,  the  husband,  who  took,  by  descent, 
the  sauB  estate  held  by  his  wife,  has  no  greater  right  than 
she  had.    It  is  claimed,  however,  that,  although  the  wife, 
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in  such  a  case,  can* not  have  satisfaction  of  the  mortgage  as 
to  her  one-third,  yet  she  may  be  entitled,  in  equity,  to  an 
oixler  that  the  mortgagee  shall  first  sell  the  other  two-thirds 
of  the  land,  and  it  is  said  that  her  case  resembles  that  of  a 
purchaser  of  one-third  of  mortgaged  premises,  who  could 
always  compel  the  mortgagee  to  sell  first  the  other  two- 
thirds,  of  which  the  title  remained  in  the  mortgagor ;  bat 
the  difference  is,  that  such  purchaser  is  not  bound  by  aoj 
lien  created  by  himself,  while  the  wife  is  so  bound,  and  a 
discharge  in  bankruptcy  does  not  impair  liens  which  were 
yalid  at  the  inception  of  the  proceedings. 

In  the  case  of  Jackman  v.  Nowlingy  supra  ^  this  court  held 
that  a  wife  takes  her  interest  under  section  1  of  the  act  of 
March  11th,  1875,  free  from  all  demands  of  the  general 
creditors  of  her  husband,  but  not  free  from  prior  oouTey- 
ances  thereof  by  way  of  mortgage,  executed  by  her  and  her 
husband  in  due  form  of  law  ;  as  to  such  mortgage  debts,  the 
wife's  one-third  interest  is  bound  for  its  proportionate  part 
thereof,  as  much  so  after  the  title  has  vested  in  her,  aa  it 
was  while  such  title  remained  in  her  husband,  and,  in  mak- 
ing partition,  such  mortgages  must  be  taken  into  acccuntaiid 
considered  in  the  division  to  be  made.  This  case  is  exactly 
in  accordance  with  the  case  of  Graves  v.  Braden^  supn. 

In  the  subsequent  case  of  Medsker  v.  Parker^  70  Ind. 
509,  Parker  and  wife  made  a  mortgage  to  secure  Parker's 
debt.  The  note  and  mortgage  came,  by  assignment,  t>  the 
plaintiff,  who  had  also  become  the  owner  of  the  mort|aged 
lands,  by  conveyance  from  a  person  who  had  bought  them 
at  a  sale  under  an  execution  issued  on  a  judgment  a^nst 
Parker.  By  virtue  of  that  sale,  one-third  of  the  laid  had 
become  vested  in  Parker's  wife,  under  the  act  of  Mbirch 
11th,  1875,  and  it  had  been  set  off  to  her  in  a  partiticn  suit. 
The  plaintiff,  holding  the  note  and  mortgage,  and  fwning 
two-thirds  of  the  mortgaged  land  in  fee,  brought  suitigaiost 
Parker  and  wife  for  foreclosure,  and  prayed  that  the  nterest 
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of  Parker's  wife  might  be  first  sold  to  satisfy  the  debt.  It 
appeared  that  the  two-thirds  of  the  land  held  by  the  plain- 
tiff were  more  than  sufficient  in  value  to  pay  the  entire  mort- 
gage debt,  and,  also,  the  entire  judgment  on  which  the  land 
had  been  sold. 

Upon  the  facts  above  stated,  the  plaintiff  clearly  had  no 
right  to  claim  that  any  part  of  the  mortgaged  land  should 
be  sold  separately ;  his  right  was  that  the  whole  land  should 
be  sold  to  satisfy  the  mortgage.  The  court  therefore  ren- 
dered a  decree  for  the  foreclosure  of  the  mortgage.  The 
plaintiff  then  moved  for  an  order  that  the  interest  of  Parker's 
Mrife  be  first  sold  ;  this  motion  was  overruled,  and  the  court 
ordered  that  the  estate  of  the  plaintiff  be  sold  first,  and  that 
the  interest  of  Parker's  wife  should  not  be  sold  unless  the 
estate  of  the  plaintiff  should  prove  insufficient  to  pay  the 
mortgage  debt.  This  court,  on  appeal,  held  that  the  fore- 
going order  of  the  court  below  was  right,  refemng  to  iTew- 
comer  v.  Wallace,  30  Ind.  216 ;  Hunsucker  v.  Smithy  49 
Ind.  114,  and  Perry  v.  Borton,  25  Ind.  274.  In  this  last 
case,  it  was  held  that  the  right  of  the  widow  is  absolute 
against  creditors,  unless,  by  joining  with  her  husband  in  a 
mortgage,  she  has  waived  it,  and  that  even  thea  the  waiver 
can  operate  only  in  favor  of  the  mortgagee.  The  other  two 
cases  referred  to  merely  affirm  the  general  doctrine,  that, 
where  a  decedent's  estate  is  incumbered  by  a  mortgage,  the 
heirs  and  the  widow  can  compel  payment  of  the  mortgage 
out  of  the  personal  estate,  if  there  be  any. 

It  is  evident  that  the  case  of  Medsker  v.  Parker,  supra, 
was  decided  upon  the  manifest  equity  of  its  peculiar  circum- 
stances, and  that  it  ought  not  to  be  extended  beyond  the 
circumstances  to  which  it  was  applied,  and  that  it  does  not 
in  any  degree  impair  or  change  the  general  doctrine  estab- 
lished in  Chaves  v.  Braden,  supra,  and  Jackman  v.  Now* 
ling,  supra.  It  decides  only  that  where,  upon  a  judgment 
of  foreclosure,  a  motion  is  made  for  directions  as  to  the 
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sale  of  the  property,  and  such  directions  are  given  as  the 
equities  of  the  [farties  demand,  there  will  b^  no  error  in 
such  directions. 

It  will  be  observed  that  no  such  motion  was  made  in  the 
court  below  in  the  present  case,  and  it  can  not  be  made  for 
the  first  time  here.  Even  if  the  wife  of  Haggerty,  while 
living,  Ifad  such  an  equity  as  is  claimed  by  her  husband  in 
the  case  at  the  bar,  it  by  no  means  follows  that  when,  by 
act  of  law,  her  one-third  of  the  land  is  cast  upon  him,  he 
can  claim  the  same  equity.  When  a  man  without  title,  or 
with  an  incomplete  title,  mortgages  land,  his  subsequent 
acquisition  of  a  better  title  inures  to  the  benefit  of  the  mott^ 
gagee,  who  may  still  foreclose  his  mortgage  as  to  all  the 
land,  notwithstanding  that  the  mortgagor  has  acquired  a 
new  and  more  perfect  title  to  part  of  it.  In  such  a  case, 
the  mortgagor  has  no  right  to  claim  that  che  mortgagee  shall 
first  sell  on  foreclosure,  the  remainder  of  the  land  before 
resorting  to  the  part  covered  by  the  new  title.  The  new 
title  is  considered  as  vested  in  the  mortgagor  in  the  same 
manner  as  if  he  held  it  when  the  mortgage  was  executed, 
Jones  Mortgages,  sees.  561,  679,  825,  1483,  1656,  and 
cases  there  cited.  Where,  as  in  Indiana,  the  mortgage  ia 
regarded  as  a  mere  lien,  the  rule  just  stated  rests  upon 
the  principle  that  the  mortgagor  is  estopped  by  his  cove- 
nants. The  mortgage  in  the  present  ease  contained  fall 
covenants  of  warranty.  It  has  been  suggested  that  as  the 
discharge  in  bankruptcy  releases  the  bankrupt  from  his  cove- 
nants, therefore  he  is  not  bound  by  the  estoppel ;  but  the 
rule  is,  that  all  liens  are  preserved  in  bankruptcy,  except 
such  as  violate  some  provision  of  the  bankrupt  act,  and  a 
mortgage  lien  is  not  preserved,  where  the  rights  of  the 
mortgagee  in  enforcing  it  are  in  any  way  diminished  or 
impaired.  Truitt  v.  Truitt,  38  Ind.  16  ;  Pierce  v.  WUoox, 
40  Ind.  70. 

In  Bush  V.  Person,  18  How.  82,  it  was  held  that  the 
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bankrapt  law  of  1841,  which,  as  to  liens,  contained  sub- 
stantially the  same  provisions  as  the  bankrupt  law  last  in 
force,  does  not  annul  the  bankrupt's  personal  covenant 
of  warranty  so  as  to  relieve  him  from  the  estoppel.  The 
court  said:  **The  purpose  of  the  legislature  to  afford 
complete  and  effectual  protection  to  mortgage  titles,  against 
anything  which  was  to  be  done  under  the  act,  and  the  broad. 
and  strong  terms  in  which  this  purpose  is  expressed,  require 
us  to  say,  that  the  debtor  can  not  derive  from  the  act  an 
enabling  power  to  do  or  assert  anything  which  will  impair  a 
mortgage  otherwise  valid.  Nor  is  there  any  incongruity  with 
established  principles,  in  holding  that  the  personal  discharge 
of  the  debtor  does  not  free  him  from  the  estoppel."  An 
estoppel  may  exist  without  any  personal  liability.  Van 
Mensselaer  v.  Kearney^  11  How.  297.  So,  in  the  case  of 
Stewart  v.  Anderson^  10  Ala,  504,  the  court  said  in  ref- 
erence to  the  bankrupt  act :  ^'The  rights  and  remedies  of 
the  mortgagee  *  were  wholly  unaffected  by  it,  and  that  the 
relation  of  the  parties  remains  undisturbed." 

It  follows  that  the  court  below  committed  no  error  in  sus- 
taining the  demurrer  to  the  first  paragraph  of  the  cross  com* 
plaint. 

Nor  was  there  any  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  cross  complaint. 

In  this  paragraph  the  appellant,  alleging  that  some  of  the 
land  is  covered  by  a  third  mortgage,  executed  by  him  to  the 
appellant,^ and  not  yet  due,  avers  that  the  two-thirds,  con- 
veyed by  the  assignee  in  bankruptcy  to  the  appellant,  are  of 
equal  or  greater  value  than  all  the  mortgage  debts  ;  therefore 
he  asks  that  an  account  be  taken,  and  that,  if  his  allegations 
be  true,  then  the  mortgage  be  declared  satisfied  as  to  his  one- 
third,  or  that,  if  the  value  of  the  two-thirds  be  found  less 
than  the  amount  of  all  the  mortgage  debts,  then  the  mort- 
gage be  foreclosed,  as  to  his  one-third,  to  the  extent  of  such 
deficiency  only. 
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Both  of  these  paragn^hs  rest  upon  the  proposition,  tint 
when  a  mortgagee  becomes  the  owner  in  fee  of  two-thirds 
of  the  mortgaged  land,  then  his  remedy  upon  the  mortgages 
as  against  the  mortgagor  shall  be  confined  to  said  two-thirds, 
either  absolutely,  as  the  first  paragraph  of  the  cross  complaint 
demands,  or  subject  to  an  accounting,  as  the  second  paragraph 
demands.  In  such  a  proposition,  there  is  neither  law  nor 
equity.  The  mortgagee,  in  return  for  his  money,  received 
mortgages  on  the  entire  property,  the  mortgages  being  doe 
and  unpaid ;  the  mortgagee  has  legally  and  equitably,  as 
Jigainst  the  mortgagors,  a  right  to  foreclose  as  to  all  the 
property.  No  authority  need  be  cited  to  show  that  the 
mortgagee,  by  taking  the  fee  of  part  of  the  mortgaged  prop- 
•erty,  will  not  cause  a  merger  of  the  entire  mortgage,  and 
will  not  cause  the  remedy  of  the  mortgagee  to  be  confined 
to  the  part  so  taken  in  fee,  unless  such  be  the  plain  intention 
at  the  time.  If  no  intention  appear,  equity  considers  the 
mortgage  as  outstanding  or  extinguished,  as  the  interest  of 
the  mortgagee  may  require.  Howe  v.  Woodruff  12  Ind.  214, 
and  cases  there  cited.  The  opinion  of  the  court  below  ought 
io  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  herebj, 
in  all  things  affirmed,  at  the  costs  of  the  appellants. 
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,--Lien.^^udgment,^The  lien  created  by  the  imiiiif  tid 
levy  of  an  attachment  can  not  exist  or  have  any  force  or  effect  afier 
judgment  has  been  rendered  in  the  cause,  in  aid  of  which  it  issued, 
unless  there  is  a  special  judgment  or  order  of  sale  of  the  proper^  at- 
tached, and  a  special  execution. 
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Same. — Penonal  Judgment. — Abandonment  of  Lien. — Beal  Estate. — ^The 
taking  of  a  personal  judgment  only,  in  an  action  in  which  real  estate 
had  been  attached,  ig  an  abandonment  of  the  attachment  lien,  and  the 
judgment  stands  as  though  no  attachment  proceedings  had  been  com- 
menced. 

From  the  Delaware  Circuit  Court 

J.  L.  Furgason^  J.  H.  MelUtt  and  W.  March,  tot  appel- 
lants. 

M.  E.  Forkner,  C.  Cambem^  J-  N.  Tempter  and  R.  8. 
Gregory ,  for  appellee. 

Franklin,  C. — ^This  is  a  suit  for  the  possession  of  rfeal 
estate.  Appellee  claims  under  a  sheriff's  deed,  executed 
upon  a  sale  under  an  execution  upon  a  judgment  rendered 
February  25th,  1873.  Appellants  also  claim  under  a  similar 
chain  of  title,  derived  under  another  judgment,  rendered  April 
16th,  1872.  Appellee  claims  priority  of  title,  for  the  reason 
that  the  suit  upon  which  his  judgment  was  rendered  wa» 
commenced  with  an  attachment  proceeding,  and  the  property 
in  controversy  attached,  September  4th,  1871.  Appellants 
claim  priority  for  the  reason  that  there  was  no  trial,  no  find- 
ing of  the  court,  no  judgment,  no  order  for  the  sale  of  the 
attached  property,  and  no  adjudication  whatever  in  the 
attachment  proceedings.  There  was  a  trial,  finding  and 
judgment  by  the  court  for  appellee. 

The  question  is  presented  in  this  court  by  an  assignment 
of  error  on  the  overruling  of  appellants'  motion  for  a  new 
trial,  for  the  reason  that  the  finding  was  contrary  to  law. 
As  to  this  question  there  is  no  controversy  about  the  facts. 
Appellee  took  his  judgment  in  jtersonam  for  the  amount  of 
his  claim,  without  any  judgment  in  rem  against  the  property, 
or  any  order  whatever  in  relation  to  the  property  or  the  at- 
tachment proceeding.  He  insists  that  the  attachment  lien 
merged  into  this  ordinary  personal  judgment,  and  was  carried 
along  with  it  without  any  further  order  in  relation  to  it. 
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While  attachment  proceedings  are  not  independent,  from 
which  alone  aa  appeal  would  lie,  but  are  collateral  and  iu  aid 
of  the  main  action,  yet  it  is  as  necessary  that  the  provisions 
of  the  statute  in  relation  to  perpetuating  and  making  good 
the  lien  should  be  as  strictly  complied  with,  as  the  ones  cre- 
ating the  lien.  77^e  State,  ex  rel. ,  v .  Miller,  63  Ind.  475  ;  The 
Excelsior,  etc.,  Co.  v.  Lukens,  38  Ind.  438;  Gass  v.  WU- 
Hams,  46  Ind.  253. 

No  lien  created  by  the  issuino:  and  le^^  of  an  attachment 
under  our  statute  can  exist  or  have  any  force  or  effect  after 
judgment  has  been  rendered  in  the  cause,  in  aid  of  which  it 
has  been  issued,  unless  there  is  a  special  judgment  or  order 
of  sale  of  the  property  attached,  and  a  special  execution.  2 
E.  S.  1876,  p.  Ill,  sec.  188  ;  The  State,  ex  rel.,y.  Manly,  15 
Ind.  8  ;  Foster  v.  Dryfus,  16  Ind.  158  ;  McCoUem  v.  White, 
23  Ind.  43  ;  Perkins  v.  Bragg,  29  Ind.  507  ;  MooreY,  Jack- 
son, 35  Ind.  360  ;  Gass  v.  Williams,  46  Ind.  253  ;  Lowry  v. 
Howard,  35  Ind.  170  ;   Willets  v.  Ridgway,  9  Ind.  367. 

The  attachment  proceedings  presented  an  issue,  and  if 
there  was  no  adjudication  whatever  of  that  issue,  the  taking 
of  the  personal  judgment  alone  was  an  abandonment  of  the 
attachment  lien,  and  the  judgment  stood  as  though  no  attach- 
ment proceedings  had  been  commenced  in  the  cause. 

We  think  the  finding  and  judgment  of  the  court  below  was 
contrary  to  law,  and  that  a  new  trial  ought  to  have  been 
granted. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  appellee. 
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No.  9526. 

CoLEE  V.  The  State. 

Practice.— -BiZZ  of  Exceptions.— 'Affidavit.— Becord.— An  affldavit  for  aeon* 
Unuance  can  only  be  made  a  part  of  the  record  by  a  bill  of  exceptions, 
and  a  bill  of  exceptions  can  only  incorporate  an  instrument  by  reference 
when  the  instrument  referred  to  is  already  properly  in  the  record.  It  is 
not  necessary  to  copy  an  instrument  in  the  bill  of  exceptions,  when  it  is 
already  properly  in  the  record ;  but  when  it  is  not  properly  a  part  of  the 
record,  although  copied  therein  by  the  clerk,  it  must  be  set  forth  in  the 
bill  of  exceptions  as  the  statute  requires. 

Criminal  1,aw.— Practice.— Exceptions.— Bill  of  Exceptions. —Statute  Con- 
strued.—A  bill  of  exceptions,  by  section  120  of  the  code,  as  amended  by 
the  act  of  March  2d,  1877,  Acts  1877,  p.  100,  must  be  presented  and  filed 
either  during  the  trial  or  within  such  time  as  the  court  may  allow,  not 
exceeding  sixty  days  from  the  day  judgment  is  entered.  Exceptions, 
however,  must  be  taken  during  the  trial,  but  time  may  be  allowed  with- 
in the  sixty  days  for  embodying  them  in  a  proper  bill. 

8amg. — Witness.  —  Opinion.  —  Non-Expert.  —  Unsoundness  of  Mind. — Evi- 
dence. — In  criminal  prosecutions  a  non-expert  witness  must  always  state 
the  facts  upon  which  he  bases  his  opinion  as  to  the  mental  capacity  of  the 
defendant,  and  it  must  also  appear  that  he  has  some  knowledge  of  the 
acts  and  conduct  of  the  defendant,  to  entitle  his  opinion  to  be  admitted 
as  evidence. 

Same. — Duty  of  Court. — Jury. — In  such  case,  it  is  the  duty  of  the  court  to 
decide  whether  such  knowledge  is  shown,  and  such  facts  stated,  as  will 
entitle  the  witness  to  express  an  opinion,  but  what  weight  the  opinion 
shall  have  is  a  question  of  fact  for  the  jury. 

Same. — Bight  of  Court  to  Question  Witness. — A  court  has  the  right  to  ques- 
tion a  witness,  and  no  error  is  committed  thereby  unless  the  questions 
are  in  themselves  objectionable,  or  are  so  asked  as  to  improperly  influ- 
ence the  juiy. 

Same. — Instructions. — ^Where  all  the  instructions,  taken  together,  state  the 
law  applicable  to  the  case  fully  and  correctly,  the  fact  that  a  single 
clause  standing  alone  fails  to  do  this,  can  not  be  made  available  to  re- 
verse the  judgment. 

Same. — ^A  single  instruction  entirely  correct  and  relevant  can  not  be  de- 
clared eiToneous  because  it  does  not  gather  up  and  group  together  all 
the  various  elements  of  the  case. 

Same. —  Drunkenness.  —  Incest. — Voluntary  drunkenness  can  neither  ex- 
cuse nor  palliate  the  crime  of  incest. 

Same. — Instruction. — Upon  trial  of  a  defendant  charged  with  incest,  it  is 
not  error  lor  the  court  to  state  to  the  jury  that  a  man  with  ordinary  ca- 
pacity and  will  power,  unimpaired  by  disease,  is  bound  to  restrain  his 
lustful  passions. 
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Same. — Indictment. — Instruction. — Evidence. — Jury. — ^Where,  insach  ac- 
tion, the  indictment  charged  the  offence  to  have  been  cemmitted  at  a 
specified  date,  but  ali  the  evidence,  as  weil  for  the  State  as  for  the  de- 
fendant, was  directed  to  another  and  later  date,  reference  in  an  instruc- 
tion to  the  mental  condition  of  the  defendant,  whose  defence  was  nn- 
soundness  of  mind,  at  the  date  named  in  the  indictment, would  not  likelj 
mislead  the  jury. 

Same. — ''^Bectsonable  Doubt.'*'' — ^An  omission  by  the  trial  court,  in  Its  in- 
structionSi  to  define  the  term  ^*i*easonable  doubt/^  unless  ajsked  to  do 
so  by  the  defendant,  will  not  entitle  him  to  a  reversal  of  the  jadgxnent. 

From  the  Shelby  Circuit  Court. 

J.  8.  Scobey  and  D.  Watts,  for  appellant. 

D.  P.  Baldwin,  Attorney  General,  J.  L.  White j  Prose- 
cuting Attorney,  W.  W.  Thornton,  O.  J.  Glesmer^  JE.'E. 
Adams  and  L.  J.  Hackney,  for  the  State. 

Elliott,  J. — The  appellant  was  tried  and  convicted,  upon 
an  indictment  chargino;  him  with  the  crime  of  incest,  and 
prosecutes  this  appeal  from  the  judgment  of  conviction 
entered  against  him. 

One  of  the  grounds  relied  upon  for  a  reversal,  by  appel- 
lant's counsel,  is,  that  a  continuance,  applied  for  by  appel- 
lant, was  wrongly  refused.  The  State  insists  that  the  record 
does  not  present  this  question,  because  the  bill  of  exceptions 
was  not  presented  to  the  judge  during  the  trial.  The  record, 
as  we  read  it,  shows  that  the  application  for  a  continuance 
was  made  and  refused  on  the  1st  day  of  June,  1881 ;  that, 
on  the  7th  day  of  the  same  month,  immediately  after  the 
overruling  of  appellant's  motion  for  a  new  trial,  and  before 
the  rendition  of  judgment,  the  bill  was  filed.  The  State 
contends  that  the  act  of  1877  imperatively  requires  that  all 
bills  of  exceptions  shall  be  presented  at  the  trial.  The  act 
referred  to  reads  thus ;  ''AH  bills  of  exceptions,  in  a  crim- 
inal prosecution,  must  be  made  out  and  presented  to  the 
judge  at  the  time  of  the  trial,  or  within  such  time  thereafter 
as  the  judge  may  allow,  not  exceeding  sixty  days  from  the 
time  judgment  is  rendered,  signed  by  the  judge,  and  filed 
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by  the  clerk.  The  exceptions  must  be  taken  at  the  time  of 
the  trial."  We  are  not  willing  to  adopt  such  a  strict  and 
rigorous  construction  as  that  for  which  the  State  contends. 
The  meaning  of  this  provision  is,  that  the  bill  shall  be  pr^ 
sented  and  filed  either  dui*ing  the  trial  or  within  such  time 
as  the  court  may  allow,  not  exceeding  sixty  days  from  the 
day  judgment  is  entered.  Jenks  v.  The  State ^  39  Ind.  1. 
Exceptions  must  be  taken  during  the  trial,  but  the  court 
may  allow  time,  within  the  period  limited  by  statute,  for 
embodying  the  exceptions  in  the  proper  bill.  The  question 
as  to  the  correctness  of  the  ruling  denying  a  continuance  is 
not,  however,  properly  saved.  The  affidavit  is  not  incor- 
porated in  the  bill  of  exceptions.  Parts  of  the  affidavit  are 
ser  forth,  and  it  is  recited  that  the  affidavit  is  copied  into 
the  record  at  another  place.  An  affidavit  can  only  be  made 
part  of  the  record  by  a  bill  of  exceptions,  and  a  bill  of  ex- 
ceptions can  only  incorporate  an  instrument  by  reference, 
when  the  instrument  referred  to  is  already  properly  in  the 
record.  Black  v.  Daggy^  13  Ind .  383  ;  Miles  v.  Buchanan^  36 
Ind.  490 ;  Stewart  v.  Rankin^  39  Ind.  161 ;  Smith  v.  Lishety 
23  Ind.  500  ;  Douglass  v.  The  State,  72  Ind.  385.  It  is  not 
necessary  to  copy  an  instrument  in  the  bill  of  exceptions^ 
when  it  is  already  properly  in  the  record  ;  but  when  the  in- 
strument is  not  properly  part  of  the  record,  although  there- 
in copied  by  the  clerk,  it  must  be  set  foith  in  the  bill  of 
exceptions  as  the  statute  requires. 

The  appellant's  counsel,  by  the  error  alleged  upon  tho 
ruling  denying  a  new  trial,  present  a  number  of  questions. 
The  court,  over  the  objection  of  appellant,  permitted  sev- 
eral. witnesses,  called  by  the  State,  to  express  opinions  as  to 
the  appellant's  mental  capacity.  Counsel  assail  this  rulin^r 
upon  the  ground  that  the  witnesses  were  not  experts,  and 
that  they  had  not  shown  sufficient  knowledge  of  the  acts  and 
conduct  of  the  appellant  to  entitle  them  to  testify  as  to  their 
Vol.  75.-33 
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opinion  of  the  sanity  or  insanity  of  the  accused.  It  is  true 
that  a  non-expert  witness  must  always  state  the  facts  upon 
which  he  bases  his  opinion  as  to  the  mental  capacity  of  a 
defendant  in  a  criminal  prosecution,  and  it  is  also  tnio 
that  it  must  appear  that  he  has  some  knowledge  of  the  acta 
and  conduct  of  the  person  upon  whose  mental  conditiou  he 
declares  his  opinion.  The  extent  of  this  knowledge  has 
never  been  defined,  and  we  can  not  frame  any  general  rule 
which  will  determine  just  how  much  or  how  little  knowledge 
will  entitle  the  witness'  opinion  to  admission.  If  the  wit- 
ness' knowledge  is  meagre,  his  opinion  will  have  but  a  weak 
foundation,  and  ought  not  to  have  very  great  weight  with 
the  jury.  A  witness,  who  has  a  thorough  knowledge  of  the 
acts  and  conduct  of  a  person  whose  mental  capacity  is  xne 
subject  of  investigation,  ought,  all  other  things  being  equal, 
to  be  able  to  give  a  much  better  opinion  than  one  who  pos- 
sessed a  scanty  and  slender  knowledge ;  but  what  weight 
the,  opinion  shall  receive  is  a  question  of  fact  for  the  jury. 
The  court  can  not  decide  whether  the  opinion  is  of  much  or 
little  weight ;  its  duty  is  merely  to  decide  whether  such 
knowledge  is  shown  and  such  facts  stated  as  entitle  the  wit- 
ness to  express  any  opinion  at  all.  The  witnesses  who  were 
allowed  to  express  opinions  in  the  present  case  did  all  show 
knowledge  of  the  acts,  declarations  and  conduct  of  the  ap- 
pellant, and  there  was  no  error  in  allowing  them  to  state 
their  opinions  to  the  jury. 

Counsel  complain  that  the  court,  in  several  instances,  in- 
terrogated witnesses.  There  was  no  error  in  this.  The  court 
has  a  right  to  submit  questions  to  a  witness,  and,  unless  the 
questions  are  in  themselves  objectionable,  or  are  so  asked 
as  to  improperly  influence  the  jury,  no  error  is  committed. 
The  court  would  not,  of  course,  be  warranted  in  assuming 
the  duties  of  counsel,  but  has  a  right,  when  the  testimony 
of  a  witness  is  not  clearly  understood,  or  when,  for  the  par- 
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pose  of  ruling  intelligently  upon  a  question,  an  explanation 
IS  needed,  or  a  fuller  answer  required,  to  ask  questions  of 
the  witness.  We  see  nothing  in  the  record  before  us  indi- 
<»ting  that  the  court,  in  any  way,  wrongfully  prejudiced  the 
rights  of  the  appellant  by  the  questions  asked  witnesses. 

The  appellant's  counsel  complain  of  the  seventh  instruc- 
tion, and  assert  that  it  does  not  fairly  state  the  law,  because 
it  contains  this  clause :  •'And  if,  at  the  time  of  committing 
said  alleged  act,  he  was  a  person  of  unsound  mind,  then  you 
should  acquit  him." 

The  ground  of  complaint  is,  to  use  the  words  of  counsel, 
^*The  court  should  have  told  the  jury  that,  if  there  was  a 
reasonable  doubt  of  appellant's  sanity,  he  should  be  acquit- 
ted." In  a  subsequent  instruction,  the  jury  were  plainly 
and  directly  told  that  the  appellant  was  entitled  to  an  ac- 
quittal if  the  evidence  engendered  a  reasonable  doubt  upon 
the  question  of  his  mental  capacity.  It  is  clear  that,  taking 
the  instructions  together,  and  it  is  proper  to  so  take  them, 
the  law  upon  this  point  was  correctly  stated  to  the  jury.  It 
would  be  almost  impossible,  in  a  complicated  case,  for  all 
the  relevant  rules  of  law  to  be  stated  in  one  instruction.  At 
all  events,  it  would  be  unreasonable  to  expect  or  require 
that  each  separate  instruction,  standing  alone,  should  fully 
and  correctly  ^tate  the  principles  of  law  applicable  to  the 
case. 

In  the  eighth  instruction  the  jury  were  told,  in  substance, 
that  voluntary  drunkenness  neither  excused  nor  palliated  an 
offence  such  as  that  with  which  the  accused  was  charged. 
This  was  right.  Voluntary  drunkenness  can  not  be  used  as 
a  shield  to  ward  off  punishment  for  a  crime  of  such  a  char- 
acter as  that  charged  against  the  appellant.  The  instruction 
under  immediate  mention  also  told  the  jury  that  a  man  with 
ordinary  capacity  and  will  power,  unimpaired  by  disease, 
was  bound  to  restrain  his  lustful  passions.    The  counsel  for 
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appellant  contend  that  this  is  not  the  statement  of  a  rule  of 
law,  and  that  it  prejudiced  appellant's  cause.  The  state- 
ment of  the  court  was  correct,  although  probably  so  plain  a 
rule  of  common  sense  as  well  as  of  law,  as  to  have  been  an- 
necessarily  embodied  in  an  instruction,  but,  however  this 
may  be,  it  was  not  error  to  state  it  to  the  jury. 

It  is  also  urged  against  this  instruction,  that  it  does  not 
refer  to  the  fact  that  the  accused  had  been  afflioted  with  ep- 
ilepsy for  more  than  twenty  years.  If  the  accused  had  de- 
sired an  instruction  upon  this  point  it  should  have  been  asked. 
The  instruction,  as  given  by  the  court,  is  correct  as  far  as  it 
goes,  and  we  can  not  pronounce  it  erroneous  because  it  does 
not  advert  to  a  distinct  and  independent  element  of  the  ap- 
pellant's defence.  Carpenter  v.  Tlie  /Stofe,  43  Ind.  371; 
c/one.^  V.  The  State^  49  Ind.  549.  An  instruction  entirely 
correct  and  relevant  can  not  be  declared  erroneous  because 
it  does  not  gather  up  and  bind  together  all  the  various  ele- 
ments in  the  case.  The  instruction  under  examination  does 
not  purport  to  direct  attention  to  particular  facts,  nor  to  re- 
capitulate the  evidence ;  it  professes  only  to  state  abstract 
propoiAtions  of  law. 

In  criticism  of  the  twelfth  instruction,  it  is  said  that  it  is 
erroneous  because  it  speaRs  of  the  mental  condition  of  the 
appellant  at  the  time  the  State  charges  the  qffence  to  have 
been  committed,  and  that  this  must  have  misled  the  jury,  be- 
cause the  indictment  charges  the  offence  to  have  been  com- 
mitted on  July  25th,  1880,  and  the  evidence  shows  that  if 
committed  at  all,  it  was  committed  on  the  11th  of  February 
1881.  We  do  not  think  that  this  inaccuracy  could  possibly 
have  done  the  appellant  any  injury.  All  the  evidence  given 
by  the  State,  both  in  chief  and  upon  rebuttal,  was  directed 
to  February  11th,  1881.  The  whole  body  of  appellant's  evi- 
dence was  also  directed  to  that  date.  The  attention  of  the 
jury  was,  therefore,  fully  directed  to  February,  1881,  and 
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it  is  hardly  conceivable  that  they  could  have  supposed  that 
they  were  bound  to  look  to  a  date  of  which  no  witness  had 
spoken  y  and  toward  which  no  circumstance  pointed. 

Lastly,  it  is  urged  that  the  instructions  of  the  court  are 
erroneous,  and  the  appellant  entitled  to  a  reversal,  because, 
although  the  court  often  speaks  of  a  reasonable  doubt,  no 
definition  of  the  meaning  of  that  term  was  given  to  the  jury. 
The  omission  of  the  court  to  define  the  term  * 'reasonable 
doubt"  does  not  entitle  the  appellant  to  a  reversal.  If  counsel 
desired  an  instruction  upon  that  subject,  it  was  their  duty  to 
have  asked  one.  If  the  proper  instruction  had  been  asked 
and  refused,  then  there  would  have  been  just  ground  of  com- 
plaint. Where  there  is  such  an  omission  as  that  of  which 
cxmnsel  here  complain,  the  attention  of  the  trial  court  must 
be  directed  to  it,  before  the  jury  retire,  and  an  opportunity 
afforded  to  supply  it  by  the  proper  instruction.  Murray  v. 
The  State,  26  Ind.  141 ;  Blacketer  v.  House,  67  Ind.  414. 

We  have  now  examined  every  point  made  in  the  elaborate 
brief  of  counsel  except  that  made  upon  the  evidence,  which 
jret  remains  for  consideration.  The  evidence  has  been  care- 
fully read,  and  we  find  that  the  verdict  is  so  fully  supported 
that  we  should  not  be  warranted  in  disturbing  it.  We  are 
not  at  all  sure  that  if  the  case  were  before  us  as  a  trial  court 
we  could,  under  the  evidence,  reach  a  conclusion  differ- 
ent from  that  reached  by  the  jury  and  judge  before  whom 
the  trial  was  had.  As  an  appellate  court  we  have  not  the 
«l^htest  hesitation  in  sustaining  the  verdict  upon  the  evidence. 

Judgment  affirmed. 


IXis^iii^iSo 
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Criminal  CouRTS.~3farion  Criminal  Circuit  CouH.— Prosecuting  Attor- 
ney.— St(UuU  Construed. — Constitutional  Law. — ^Under  sectioDS  7  and  8  of 
^^An  Act  concerDing  Criminal  Courts,'*  Acts  1881,  p.  111.  the  Marion 
Criminal  Circuit  Court  became  the  Criminal  Court  of  Marion  county, 
organized  under  section  l,and  its  prosecuting  attorney,  on  September 
19th,  1881,  continued  in  ofBce,  and  will  continue  to  be  the  prosecuting 
attorney  thereof,  under  section  3,  article  15,  of  the  constitution,  until 
his  successor  shall  have  been  elected  and  qualified. 

Same. — Successor's  Election, — Nineteenth  Judicial  Circuit. — Li  such  couit 
the  successor  will  be  the  prosecuting  attorney  of  the  Nineteenth  Judicial 
Circuit,  elected  and  qualified  after  the  act  took  effect. 

QAXE.-^FrosecuUng  Attorney  Elected  Before  April  12th^  1881,^T.<,  who 
was  elected  and  qualified  as  such  prosecuting  attorney  before  the  enact- 
ment of  the  act  approved  April  12ch,  1881,  did  not  become  the  successor 
of  £.,  who  had  been  elected  in  1878,  and  was  holding  September  19di, 
1881,  beyond  his  term  of  two  years,  because  of  the  f  allium  of  the  electtHS 
of  Marion  county  to  elect,  or  vote  for,  his  successor  in  October,  1880. 

Quo  Warranto. — Pleading, — Information, — Answer.— Demurrer  to  Carried 
Back. — Where  an  information  shows  that  the  relator  has  no  interest  in 
the  office  in  controversy,  or  its  salary,  fees  and  emoluments,  and  that 
the  incumbent  is  lawfully  in  possession,  his  demurrer  to  the  answer,  re- 
citing the  same  facts  in  substance,  should  not  only  be  overruled,  but,  as 
it  searches  the  record,  should  be  carried  back  and  sustained  to  the  in* 
formation. 

From  the  Marion  Circuit  Court. 

T.  A.  HendrickSy  C.  Baker,  0.  B.  Hord  and  A.  W.  Hen- 
dricksy  for  appellant. 

E.  F.  Bitter ,  L.  Bitter  and  A.  F.  Denny ,  for  appellee. 

HowK,  C.  J. — ^This  was  an  information,  in  the  nature  of  s 
quo  warranto,  filed  by  the  appellee's  relator,  Newton  M. 
Taylor,  Esq.,  against  the  appellant,  John  B.  Elam,  lisq.,  to 
determine  their  respective  titles  to  the  office  of  prosecuting 
attorney  of  the  Marion  Criminal  Court.  To  the  relator's 
information  the  appellant  answered  in  two  paragraphs,  to 
each  of  which  paragraphs  the  relator's  demurrer,  for  the 
alleged  insufficiency  of  the  facts  therein  to  constitute  a  de- 
fence  to  the  information,  was  sustained  by  the  court,  and  to 
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each  of  these  rulings  the  appellant  excepted.  Declining  to 
amend  or  plead  further,  judgment  was  rendered  against  the 
appellant,  and  in  favor  of  the  appellee's  relator,  in  accord- 
ance with  the  prayer  of  his  information ;  and  from  this 
judgment  this  appeal  is  now  here  prosecuted. 

Errors  have  been  assigned  by  the  appellant,  in  this  court, 
which  call  in  question  the  correctness  of  the  decisions  of  the 
circuit  court  in  sustaining  the  relator' s  demuirers  to  each  of  the 
paragraphs  of  answer.  Before  considering  any  of  the  questions 
presented  for  our  decision  by  either  of  these  errors,  we  deem 
it  necessary  to  a  proper  understanding  of  the  case  that  we 
should  briefly  state  *'the  facts  which  constitute  the  grounds 
of  the  proceeding"  of  the  appellee's  relator,  as  the  same  are 
Bet  forth  in  his  information.  At  the  October  election,  in 
1878,  the  appellant  was  duly  elected  to  the  oflice  of  pros- 
ecuting attorney  of  the  « 'Marion  Criminal  Circuit  Court," 
for  the  term  of  two  years  from  and  after  the  22d  day  of 
October,  1878,  on  which  day  he  qualified  and  entered  upon 
the  discharsre  of  the  duties  of  his  office,  and  from  and  after 
said  last  named  day,  the  appellant  continued  in  the  possession 
of  said  office,  and  in  the  discharge  of  its  duties,  although  he 
had  never  been  re-elected  or  appointed  thereto,  until  the  19th 
day  of  September,  1881.  The  relator  further  said  that,  by 
the  provisions  of  an  act  of  the  General  Assembly  of  this 
State,  entitled  **An  Act  concerning  Criminal  Courts,"  ap- 
proved April  12th,  1881,  which  act  took  effect  on  the  20th 
day  of  September,  1881,  the  said  office  was  abolished,  as 
was  also  the  said  Marion  Criminal  Circuit  Court,  and  a  new 
court  was  created,  to  wit,  the  Marion  Criminal  Court ;  that, 
by  said  act,  all  the  business  and  jurisdiction  of  said  criminal 
cii-cuit  court  were  transferred  to  said  criminal  court ;  that, 
by  the  provisions  of  said  act,  the  said  criminal  court  became 
one  of  the  courts  within  and  belonging  to  the  Nineteenth 
Judicial  Circuit,  in  this  State,  and  the  duties,  privileges  and 
emoluments  of  prosecuting  the  pleas  of  the  State,  in  the  said 
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eriminal  court,  deyolved  upon  the  prosecuting  attorney  of 
the  Nineteenth  Judicial  Circuit.  The  relator  further  said 
that,  on  the  12th  day  of  October,  1880,  he  was  eligible  and 
-was  duly  elected  to  the  office  of  prosecuting  attorney  of  said 
Nineteenth  Judicial  Circuit,  then  and  since  composed  of  the 
counties  of  Marion  and  Hendricks ;  that  be  was  duly  com* 
missioned,  and  had  lawfully  qualified,  as  such  prosecuting 
attorney,  and  afterward,  on  the  27th  day  of  October,  1880, 
had  entered  upon,  and  had  since  continued  in,  the  discljugQ 
of  the  duties  of  said  office ;  and  that,  as  such  offic^^*,  it  was 
his  duty  and  privilege  to  prosecute  the  pleas  of  tb^  iState  in 
said  criminal  court. 

The  relator  further  said  that,  on  the  20th  day  of  Septem- 
ber, 1881,  the  appellant  wrongfully  and  UQlaw£?;iUy  took  pos- 
session of  the  office  of  prosecuting  attorney  cf  said  criminal 
court,  and  assumed  the  duties  and  privileges  of  said  office, 
and  still  continued  so  to  do ;  and  that,  on  ndid  last  named 
day,  the  relator  demanded  of  the  appellant  that  he  should 
desist  from  all  claim  to  said  office,  and  ceaso  to  perform  its 
duties,  which  he  refused  to  do,  and  asserted  his  lawful  right 
to  hold  possession  of  said  office,  and  to  dischai-ge  the  duties 
and  receive  the  proceeds  thereof,  to  the  great  damage  and 
injury  of  the  relator.    Wherefore,  etc. 

In  the  first  paragraph  of  his  answer  the  appellant  admitted 
that,  on  the  8th  day  of  October,  1878,  he  was  duly  elected 
prosecuting  attorney  of  the  Marion  Criminal  Circuit  Court, 
and  afterward  qualified  as  such  prosecuting  attorney,  and 
entered  upon  the  discharge  of  the  duties  of  said  office ;  that 
he  had  ever  since  continued  in  the  possession  of  said  office 
and  in  the  discharge  of  its  duties  ;  that  the  relator  was  duly 
elected  and  qualified  as  prosecuting  attorney  of  said  Nine- 
teenth Judicial  Circuit,  and  had  ever  since  been  in  the  posses- 
sion of  said  office  and  in  the  discharge  of  its  duties ;  and  that, 
on  the  20th  day  of  September,  1881,  the  relator  demanded 
of  him,  the  appellant,  that  he  should  surrender  the  posses- 


MAY  TEEM,  1881.  521 

'■  ■  --■    ■ ■■  ■        ■  ■■      ■  -^— — .^^^^—M — — , 

Elam  V.  The  State,  ex  rel.  Taylor. 

sion,  duties  and  emoluments  of  his  said  office  of  prosecuting 
attorney  of  said  criminal  circuit  court  to  the  relator,  which 
he,  the  appellant,  refused  to  do,  and  all  as  alleged  in  the 
relator's  information. 

But  the  appellant  alleged  that,  at  and  before  the  time  of 
holding  the  regular  October  election,  in  1880,  in  said  Marion 
county,  it  was  generally  believed  by  the  people  and  the 
county  officials,  that  the  term  of  appellant's  office,  to  which 
he  had  been  elected  in  October,  1878,  was  for  four  years 
instead  of  for  two  years,  and  that  there  would  be  no  election 
for  a  successor  to  him  in  said  office  until  the  general  election 
in  1882,  and  that,  therefore,  no  notice  was  given  of  such  an 
election,  and  no  election  was  held,  and  no  votes  were  cast, 
for  his  said  office  of  prosecuting  attorney  of  said  criminal 
circuit  court,  and  that  no  successor  to  the  appellant,  in  said 
office,  had  ever  been  at  any  time  elected  or  qualified.  Where- 
fore the  appellant  said  that,  by  virtue  of  the  constitution  of 
this  State,  in  such  case  made  and  provided,  he  had  contin- 
ued, and  did  still  continue,  rightfully,  in  the  possession  of 
said  office,  in  the  discharge  of  its  duties,  and  in  the  enjoy- 
ment of  its  emoluments. 

From  the  foregoing  summary  of  the  relator's  informa- 
tion, and  of  the  first  paragraph  of  the  appellant's  answer 
thereto,  it  will  be  readily  seen,  we  think,  that  there  is  no 
eabstantial  difference  between  the  parties  in  regard  to  any 
of  the  material  facts  of  this  case  ;  but  that  they  differ  toto 
ccdo  in  their  respective  views  of  the  law  which  must  gov- 
ern and  control  the  decision  of  the  court  upon  those  facts. 
There  can  be  no  doubt,  as  it  seems  to  us,  that,  under 
the  facts  of  this  cause  alleged  and  admitted,  and  under 
the  law  of  this  State  applicable  thereto,  the  appellant  was 
the  'prosecuting  attorney,  both  de  facto  and  de  jure^  of 
the  Marion  Criminal  Circuit  Court,  from  the  time  of  his 
election  and  qualification  as  such  officer,  in  October,  1878, 
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until  the  19th  day  of  September,  1881,  when  the  act  enti- 
tled **An  Act  concerning  Criminal  Courts,"  approved  April 
12th,  1881,  took  effect  and  bepame  a  law  in  force.  It  is 
true  that  the  appellant's  term  of  office,  as  such  prosecuting 
attorney,  was  a  term  for  two  years,  under  the  statutes  of 
this  State  applicable  to  such  office,  and  no  longer.  Henck 
V.  The  State,  ex  rel.  O'Eourke,  72  Ind.  297.  It  is  also 
true  that  if,  at  the  general  election  in  October,  1880,  a  suc- 
cessor to  the  appellant,  as  such  prosecuting  attorney,  had 
been  elected  by  the  voters  of  Marion  county,  such  successor 
would  have  been  lawfully  entitled  to  the  possession  of  said 
office,  with  all  its  emoluments,  at  the  expiration  of  the  ap- 
pellant's term  of  two  years,  to  wit,  on  the  22d  day  of  Oc- 
tober, 1880. 

But  it  is  an  admitted  fact  in  this  case,  that  no  successor 
to  the  appellant,  as  such  prosecuting  attorney,  was  ev^ 
elected  at  the  general  election  in  October,  1880,  or  at  any 
other  time.  In  such  a  case,  the  provisions  of  section  3  of 
article  15  of  the  constitution  of  this  State,  are  expressly 
applicable.  This  section  provides  as  follows:  ** Whenever 
it  is  provided  in  this  constitution,  or  in  any  law  which  may 
be  hereafter  passed,  that  any  officer,  other  than  a  member 
of  the  General  Assembly,  shall  hold  his  office  for  any  given 
term,  the  same  shall  be  construed  to  mean,  that  such  officer 
shall  hold  his  office  for  such  term,  and  until  his  successor 
shall  have  been  elected  and  qualified."  This  provision  of 
the  fundamental  law  extended  the  legal  term  of  the  appel- 
lant, as  such  prosecuting  attorney,  and  continued  him  in  the 
possession  of  said  office,  both  de  facto  and  de  jure,  under 
the  admitted  facts  of  this  case,  <* until  his  successor  shall 
have  been  elected  and  qualified,"  or  until  the  taking  effeci 
of  the  above  entitled  act  of  April  12th,  1881,  on  the  19th 
day  of  September,  1881.  Akei^s  v.  Tlie  State,  ex  reL,  8  Ind. 
484 ;  BuOer  v.  The  State,  ex  rel.,  20  Ind.  169  ;  Shanwm  v. 
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Baker,  33  Ind.  390 ;  Baker  v.  ^«rA;,33Ind.  517  ;  8teinbach 
V.  77ie  State,  ex  reh,  38  Ind.  483 ;  The  State,  exreL,  y.Berg, 
50  Ind.  496. 

The  question  arises,  and  this  is  the  controlling  question 
in  this  case,  as  the  same  is  presented  upon  the  information 
and  the  first  paragraph  of  the  answer  thereto :  Did  the  above 
entitled  act  of  April  12th,  1881,  when  it  took  effect  as 
aforesaid,  on  the  19th  day  of  September,  1881,  eo  instanti 
abolish  the  said  office  of  prosecuting  attorney,  and,  also,  the 
said  Marion  Criminal  Circuit  Court?  If  this  question  must  be 
answered  in  the  affirmative,  as  the  relator  claims  that  it  must 
be,  then  it  is  clear  that,  whatever  may  be  his  rights  in  the 
premises,  the  appellant's  occupation,  as  such  prosecuting 
attorney,  is  gone,  and  he,  at  least,  has  no  farther  claim  to  or 
interest  in  the  emoluments  of  such  office.  It  will  be  readily 
seen,  however,  that  the  proper  answer  to  this  question  de- 
pends upon  the  construction  which  must  be  given  to  the 
provisions  of  the  above  entitled  act.  Doubtless,  the  General 
Assembly  might  have  abolished  both  the  criminal  circuit 
court  and  the  office  of  its  prosecuting  attorney ;  for  both 
the  court  and  the  office  of  its  prosecutor  were  the  creatures- 
of  legislative  enactment,  and  the  power  which  creates  cer* 
tainly  can  destroy.  But  the  question  for  our  determination 
is  not  in  regard  to  what  the  General  Assembly  might  have 
done,  but  in  regard  to  what  the  law-making  power  did,  and 
intended  to  do,  in  and  by  the  act  under  consideration. 

The  act  is  vague  and  uncertain  in  its  provisions,  but  it  is 
clear,  we  think,  that,  in  its  enactment,  the  Legislature  in- 
tended to  provide,  Jirst,  for  the  organization,  in  such  coun- 
ties as  might  thereafter  be  designated  by  law,  of  a  court  to 

be  called  the  criminal  court  of  county  (according 

to  the  name  of  the  county),  and,  secondly,  for  the  continu- 
ance of  criminal  courts  in  those  counties  in  which  criminal 
circuit  courts  were  organized  and  existing  at  the  time  of  the- 
passage  of  the  act,  but  under  the  name  of  criminal  courtSr 
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instead  of  the  name  of  criminal  circuit  courts.  These  were 
the  only  purposes  of  the  act  in  question,  as  it  seems  to 
us.  The  first  five  sections  of  the  act  were  devoted,  in  the 
main,  to  the  first  of  these  puiposes.  The  sixth  section 
merely  provided  that  a  judge  of  a  criminal  court  should  be 
competent  to  act  as  judge  of  a  circuit  or  superior  court  in 
certain  cases,  while  the  remaining  sections  of  the  act  were 
exclusively  devoted  to  the  second  of  the  above  named  pur* 
poses.     These  latter  sections  read  as  follows : 

<<Sec.  7.  Criminal  courts  ai*e  hereby  established  in  eseh 
of  the  counties  of  Marion,  Allen  and  Vigo ;  said  court  in 
the  county  of  Marion,  shall  commence  its  terms  on  the  first 
Mondays  of  January  and  July  of  each  year,  and  in  the  coun- 
ties of  Allen  and  Vigo,  on  the  first  Mondays  of  April  and 
October.  In  the  said  counties  of  Marion,  Allen  and  Vigo, 
respectively,  the  terms  of  said  court  shall  continue  six 
months,  if  the  business  shall  require  it,  and  during  such 
times  such  courts,  respectively,  shall,  at  all  times,  be  op^ 
for  criminal  trials  and  proceedings. 

*'Sec.  8.  The  criminal  circuit  courts  of  the  seyeraieocm- 
ties  named  in  the  last  preceding  section  shall  become  crimi- 
nal courts  under  this  act,  and  the  judges  and  prosecuting 
attorneys  thereof,  respectively,  shall  be  the  judges  and 
prosecuting  attorneys  of  the  courts  hereby  created  in  said 
counties  respectively,  until  the  expiration  of  their  respective 
terms  of  office,  and  the  criminal  courts  hereby  created  shall 
proceed  with  the  business  of  the  said  criminal  circuit  courts 
of  said  counties  respectively,  in  the  same  manner  as  if  no 
change  had  been  made :  Provided^  hotoever.  That  the  said 
criminal  court  in  Vigo  county,  shall  cease  to  exist  after  the 
third  Monday  in  November,  1882."     Acts  1881,  p.  112. 

The  two  sections,  just  quoted,  are  the  only  sections  of  the 
act  under  consideration,  in  which  any  direct  reference  is 
made  to  the  criminal  circuit  courts,  previously  organised 
and  existing  at  the  time  of  the  act,  in  the  counties  of 
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Allen  and  Vigo,  respectively.  We  are  cleaily  of  the  opinion^ 
that  there  is  no  provision,  either  in  the  sections  quoted  or 
in  any  other  section  of  the  act,  from  which  it  can  be  fairly 
inferred  even,  that  the  General  Assembly  intended  to  abol-- 
ish  the  existing  criminal  courts  in  either  of  the  above  named 
counties,  except  in  the  county  of  Vigo,  in  which  county  the 
act  expressly  provided,  that  the  court  should  cease  to  exist 
after  the  third  Monday  in  November,  1882.  On  the  con-^ 
trary,  it  seems  to  us  that,  upon  a  reasonable  construction  of 
the  provisions  of  the  act,  it  was  manifestly  the  legislative 
intent,  that  the  existing  criminal  circuit  courts  in  the  conn* 
ties  mentioned,  after  the  elimination  of  the  inapt  word 
^^cireuitf^*  from  their  respective  names,  should  become,  be 
and  continue  the  criminal  courts  of  the  respective  counties, 
under  the  said  act. 

In  regard  to  the  office  of  prosecuting  attorney  of  the  crimi^ 
nal  courts,  the  only  reference  thereto  in  the  above  entitled 
act,  except  in  the  sections  hereinbefore  quoted,  is  found  in 
the  following  sentence  in  section  2  thereof,  namely:  "The 
clerk  of  the  circuit  court  and  the  sheriff  of  the  county  shall 
be  clerk  and  sheriff  of  such  criminal  court,  and  the  prose* 
outing  attorney  of  the  circuit  shall,  by  himself  or  his  deputy, 
prosecute  the  pleas  of  the  State  in  said  court."  It  is  evi* 
dent,  we  think,  that  the  language  just  quoted  does  not  in 
terms  abolish  the  office  of  prosecuting  attorney  of  the  crim*^ 
inal  circuit  court,  as  such  office  might  exist  at  the  takings 
effect  of  the  act ;  and  the  intention  of  the  Legislature,  in 
the  enactment  of  the  provision  last  quoted  in  regard  to  such 
office,  can  only  be  arrived  at  by  construing  this  provision  in 
connection  with  the  provisions  of  section  8,  above  quoted, 
on  the  same  subject.  Thus  construed,  we  have  no  difficulty 
in  reaching  the  conclusion,  that  the  intention  of  the  General 
Assembly,  in  the  enactment  of  the  act  under  consideration,. 
in  so  far  as  it  related  to  or  affected  the  criminal  courts  then 
existing  in  the  above  named  counties,  clearly  was,  that  the 
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status  of  those  courts,  and  each  of  them,  with  the  bare 
exception  of  the  change  of  their  respective  names  and  the 
incidental  change  of  the  seals  thereof,  should  be  and  remain 
as  it  was  at  the  time  of  the  taking  effect  of.  said  act,  and 
•especially  so  as  to  the  judges  and  prosecuting  attorneys  of 
such  courts,  then  lawfully  m  the  possession  of  their  respec- 
tive oflSces,  who  were  to  remain  in  such  possession  "until 
the  expiration  of  their  respective  terms  of  oflSce." 

The  appellant,  as  we  have  seen  was  the  prosecuting  attor- 
ney, both  de  facto  and  dejure^  (rf  the  Marion  Criminal  Court, 
when  the  above  entitled  act  took  effect,  holding  such  office 
for  a  term  which  would  not  expire  until  his  successor  therein 
was  thereafter  elected  and  qualified.  Under  the  constitution, 
which  alone  governed  and  controlled  the  duration  of  the  ap- 
pellant's term  of  office,  at  the  time  of  the  taking  effect  of 
said  act,  he  was  then  holding,  and  had  the  right  to  con- 
tinue to  hold,  the  said  office,  ''until  his  successor  shall  have 
been  elected  and  qualified."  We  need  not  argue,  we  think, 
for  the  purpose  of  showing  that  this  constitutional  provision 
made  the  expiration  of  the  appellant's  term  of  office  to  de- 
pend entirely  upon  the  future  election  and  qualification  of 
his  future  successor  in  said  office.  Nor  does  it  follow,  from 
whtit  we  decide,  that  the  appellant  will  never  have  a  legal 
successor,  and  that,  therefore,  his  term  of  office  will  be  with- 
out limit.  On  the  contrary,  we  expressly  decide  that  his 
term  of  office  will  expire,  whenever,  after  the  takinsr  effect 
of  the  act  under  consideration,  his  successor  shall  be  elected 
and  qualified.  Under  the  act,  as  we  construe  it,  his  succes- 
sor in  office  will  be  the  prosecuting  attorney  of  the  Nineteenth 
Judicial  Circuit,  who  may  be  elected  and  qualified  as  such 
after  the  act  took  effect,  but  not  the  appellee's  relator  who, 
by  his  own  showing,  was  elected  and  qualified  as  such  pros- 
ecuting attorney,  not  only  before  the  taking  effect,  but  be- 
fore the  passage  even,  of  the  act  in  question.  Surely  it  can 
not  be  said,  with  any  degree  of  legal  accuracy,  that  the  appel- 
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lee's  relator  became  or  was  the  appellant's  successor  in  office. 

We  are  of  the  opinion,  therefore,upon  the  case  made  by 
the  information  and  the  first  paragraph  of  the  answer  thereto, 
that  the  relator's  demurrer  to  said  paragraph  of  answer 
ought  not  only  to  have  been  overruled  as  to  said  paragraph, 
but,  as  it  searched  the  record,  to  have  been  carried  back  and 
sustained  by  the  court  to  the  relator's  information.  It  seems 
to  us,  that  the  information  was  hopelessly  bad,  for  two  good 
and  sufficient  reasons:  1.  Because  it  showed,  that  the  ap- 
pellant was  the  prosecuting  attorney,  both  de  facto  and  de 
jure^  of  the  said  criminal  court,  and  lawfully  in  the  posses- 
sion  of  such  office,  at  the  time  the  above  entitled  act  took 
effect,  and  that  his  term  of  office,  then  existing,  had  not 
since  expired  ;  and,  2.  Because  it  showed,  that  the  appellee's 
relator  had  not,  either  at  the  time  of  the  taking;  effect  of 
fiaid  act  or  at  any  time  since,  any  title  whatever  to,  or  any 
right  to  the  possession  of,  or  any  interest  in,  the  office  in 
controversy,  or  its  salary,  fees  or  emoluments. 

Our  conclusion,  in  rejrard  to  the  insufficiency  of  the  re- 
lator's information,  renders  it  wholly  unnecessary  for  us  to 
extend  this  opinion,  in  the  examination  and  decision  of  any 
other  question  presented  by  the  record  of  this  cause. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee's 
relator,  and  the  cause  is  remanded,  with  instructions  to  over- 
rule the  demurrer  to  the  first  paragraph  of  answer,  and  to 
carry  it  back  and  sustain  it  to  the  information,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 
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No.  8080. 
GiFPORD  Et  AL.  V.  BeNNETT. 

Trusts.— Jfarricd  Woman.— Sfieriff^s  Sale.— Husband  and  Wife.— 'Where  » 
husband  purchases  land  with  his  wife^s  means,  and  takes  the  title  in  his 
own  name  without  her  consent,  he  holds  it  in  trust  for  her.  As  between 
them,  she  is  the  owner,  and  is  so  as  against  all  persons  acquiring  an  in- 
terest therein  with  notice  ot  her  equity ;  but  the  title  of  a  purchaser  at  a 
•  sheriff ^s  sale  of  land  thus  equitably  owned  by  a  married  woman,  sold 
upon  a  judgement  against  the  husband,  if  made  for  value  and  widioat 
notice  of  the  trust,  is  protected  by  section  2  of  the  act  concerning  tnisis 
and  powei-s,  1  R.  S.  1876,  p.  915. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  G.  Shirts^  W.  R.  Fertig  and  D.  Watigh^ 
for  appellants. 

J.  O'Brien  and  M.  Oarrigus,  for  appellee. 

Best,  C. — ^This  suit  was  brought  by  the  appellee  against 
the  appellants,  in  the  Tipton  Circuit  Court.  In  the  com- 
plaint it  was  averred,  in  substance,  that  Ambrose  Bennett, 
the  appellee's  husband,  in  1865,  at  her  request,  purchased 
for  her  the  land  in  dispute,  situate  in  Tipton  county,  Indi- 
ana, and  paid  for  it  with  means  furnished  by  her ;  but,  in 
violation  of  his  duty,  and  without  her  knowledge  or  consent, 
took  an  absolute  conveyance  of  the  same  in  his  own  name, 
and  still  retains  it ;  that,  immediately  after  the  purchase,  she 
took  possession  of  the  land,  and  has  since  continuously  oc- 
cupied it.  It  was  further  averred  that  a  judgment  was  re- 
covered against  her  husband  in  the  Tipton  Circuit  Court,  on 
the  21st  day  of  May,  1875,  for  sixty-nine  dollars  and  costs; 
that  afterward  an  execution  issued  upon  such  judgment  was 
levied  upon  said  land,  which  was,  on  the  7th  day  of  July, 
1876,  sold  by  the  sheriff  of  said  county  to  the  appellant 
Annie  for  $127.35  ;  that,  in  July,  1877,  she  received  a  sher- 
iff's deed  for  the  land,  and  was  claiming  the  title.  Prayer, 
that  the  appellee  be  adjudged  the  owner,  and  that  a  com- 
missioner be  appointed  to  convey  to  her  the  title. 
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A  demarrer  for  want  of  facts  was  filed,  and  overruled  ta 
this  complaint,  to  whicli  an  exception  was  reserved. 

The  cause  was  then  sent  on  change  of  venue  to  the  Ham- 
ilton Circuit  Court,  where  the  appellant  Annie  filed  am 
amended  answer.  In  this  answer  she  admitted  that  her 
title  was  derived  through  such  sheriff's  sale,  and,  in  sup-- 
port  thereof,  averred,  in  substance,  that  the  title  to  such 
land  had  been  in  the  name  of  Ambrose  Bennett  for  more 
than  twelve  years,  and  that  during  all  that  time  he  had  been 
in  the  possession  of  the  land,  occupying  and  cultivating  it, 
and  was  at  the  time  of  the  sale  ;  that,  to  satisfy  the  writ,  he 
had  turned  out  the  land  to  the  sheriff,  in  the  presence  and 
with  the  knowledge  and  consent  of  the  appellee ;  that  she 
stood  by  at  the  sheriff*  s  sale  and  permitted  the  land  to  be 
sold  without  disclosing  her  title,  and  thus  induced  the  appel- 
lant to  purchase  the  same  at  such  sale,  and  pay  therefor 
$127.35,  which  she  did  in  good  faith  and  without  any  notice 
of  the  appellee's  claim. 

A  demurrer  for  want  of  facts  was  sustained  to  this  answw, 
to  which  an  exception  was  taken,  and,  appellants  declining 
to  f  urthei  plead,  final  judgment  was  rendered  against  them 
in  accordance  with  the  prayer  of  the  complaint.  From  this 
judgment  they  appeal,  and  assign  as  error  the  order  of  the 
court  in  overruling  appellants'  demurrer  to  the  complaint 
and  in  sustaining  the  appellee's  demurrer  to  the  answer. 

Ambrose  Bennett,  having  purchased  the  land  for  the 
appellee,  paid  for  it  with  her  means,  and  taken  the  title  in 
his  own  name  without  her  consent,  held  it  in  trust  for  her. 
As  between  them  she  was  the  owner,  and  so  was  she  as 
against  all  persons  acquiring  an  interest  therein  with  notice 
of  her  equity.  Her  husband,  however,  had  the  legal  title 
and  held  the  estate  in  trust  for  her.  In  such  case,  it  is 
provided  by  sec.  2,  1  R.  S.  1876,  p.  915,  that  *'No  such 
trust,  whether  implied  or  created,  shall  defeat  the  title  of  the 
Vol.  75.-34 
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purchaser  for  a  valuable  consideration,  and  without  DoUce 
of  the  trust." 

The  averments  of  the  answer  bring  the  appellant  clearij 
within  the  provision  of  this  section ,  and,  if  true,  her  title, 
acquired  through  such  sale,  can  not  be  defeated  by  such 
trust  as  the  appellee  asserts.  The  title  of  a  purchaser  at 
sheriff's  sale  of  lands  equitably  owned  by  a  married  wofnan 
is  protected  by  this  section,  if  made  for  value  and  without 
notice.     Cathei'wood  v.  Watson^  65  Ind.  576. 

.  The  answer  was  good,  without  reference  to  the  facts 
averred  to  cA'eate  an  estoppel.  These  added  nothing  to  it, 
for  the  obvious  reason  that  an  estoppel  could  not  be  created 
unless  the  purchase  was  made  without  notice  and  for  value, 
and,  if  it  was  thus  made,  the  defence  was  complete  without 
the  additional  facts.  The  case  of  Behler  v.  Weyhum^  59 
Ind.  143,  upon  which  the  appellee  relies,  is  not  in  point. 
The  land  there  in  dispute  was  not  held  in  trust,  nor  was  the 
title  sought  to  be  protected  by  the  estoppel  acquired  by  a 
bona  fide  purchaser. 

We  think  the  court  erred  in  sustaining  the  demurrer  to 
the  answer,  and  for  that  reason  the  judgment  should  be 
reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things, 
reversed,  at  the  appellee's  costs,  with  instructions  to  over- 
rule the  demurrer  to  the  answer. 
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Matheney  v.  Earl  et  al.  ho  lel 

JTn>GMVST. ^-Justice  of  the  Peace.^Jurisdiction  ofDefendafU.—GfamishmeiU. 
—AUachmetU.^A  judgment  ol  a  justice  of  the  peace,  without  jurisdiction 
of  the  defendant,  who  is  absent  from  the  State,  is  void;  and  where  a 
judgment  against  an  attachment  defendant  is  void,  a  judgment  against 
a  garnisliee  under  the  attachment  can  not  be  enforced. 

Same.— iVflkrficc.— Where  an  action  before  a  justice,  in  which  one  waa 
summoned  ag  a  garnishee,  was  not  a  proceeding  in  attachment,  but  was 
80  considered  by  the  plaintiff  therein  and  the  justice,  it  should  be  treated 
as  having  been  based  upon,  and  having  grown  out  of,  an  ordinary  cause 
in  attachment. 

Samk  —Pleading  —Complaint  for  Injunction. — Copies  of  Proceedings  and 
Judgments.— Exhibits,  -  Copies  of  the  proceedings  and  judgments  of  a 
justice  of  the  peace,  filed  with  a  complaint  for  injunction  against  their 
enforcement  upon  execution  issued  from  the  circuit  couit,  do  not  con- 
fititute  such  exhibits  as  to  become  parts  of  the  complaint. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  H.  C.  Duncan^  for  appellant. 
W.  O,  L.  Taylor^  for  appellees. 

NiBLACK,  J. — This  cause  has  been  before  in  this  court, 
when  it  was  reversed  for  want  of  a  sufficient  complaint.  See 
Sari  V.  Matheney y  60  Ind  202!  After  it  was  remanded  to 
the  court  below,  the  complaint  was  amended,  and  the  de- 
fendants demurred  to  the  amended  complaint,  and  their 
demurrer  was  sustained.  The  plaintiff  declining  to  plead 
further,  there  was  final  judgment  against  her  upon  demur- 
rer. We  have,  therefore,  only  to  consider  the  question  of 
the  sufficiency  of  the  amended  complaint. 

The  complaint,  as  amended,  stated  that,  on  the  30th  day 
of  July,  1874,  the  defendants  Adams  Earl  and  Charles  W. 
Bangs  commenced  proceedings,  before  a  justice  of  the  peace, 
against  one  Isaiah  Matheney ;  that,  on  filing  the  complaint 
and  commencement  of  the  proceedings,  a  summons  was 
issued  against  the  said  Matheney ;  that  the  said  Matheney 
was,  at  that  time,  not  a  resident  of  the  State  of  Indiana ; 
that  no  other  process  was  ever  issued  against  him,  or  other 
notice  given  to  him,  of   the  pendency  of  said  proceed- 


532  SUPREME  COURT  OF  INDIANA, 

Matheney  v.  Earl  et  al» 

ings ;  that  the  summons  was  not  served  either  by  reading  or 
by  copy  left  at  the  said  Matheney's  last  and  usual  place  of 
residence;  that  the  said  Matheney  had  then  been  for  six 
months  a  non-resident  of  this  State ;  that  afterward,  on  the 
4th  day  of  August,  1874,  the  said  justice,  having  no  juris- 
diction over  the  said  Matheney,  proceeded  to  hear  and  deter- 
mine the  matters  alleged  in  the  complaint,  and  thereupon 
rendered  a  judgment  in  favor  of  the  plaintiffs,  and  against 
the  said  Matheney,  for  the  sum  of  $78.95  ;  that,  on  the  27th 
day  of  July,  1874,  the  defendants  Earl  and  Bangs  had  com- 
menced a  like  proceeding  against  the  said  Matheney  and  one 
James  H.  Greer,  before  the  same  justice,  and  m  like  man- 
ner; that,  on  the  said  30th  day  of  July,  1874,  without  any 
other  notice  having  been  given  to  the  said  Matheney  and  Greer 
of  the  pendency  of  said  suit,  said  justice  proceeded  to  render 
a  pretended  judgment  against  both  the  said  Matheney  and 
Greer,  in  the  sum  of  $52.44 ;  that  the  said  Greer  was  also  a 
non-resident  of  the  State  of  Indiana  when  the  said  last 
named  suit  was  commenced  against  the  said  Matheney  and 
him,  and  has  so  continued  ever  since,  and  that  there  was  no 
appearance*  by,  or  for,  either  of  them  in  either  one  of  the 
proceedings  set  forth  as  above ;  that,  on  the  30th  day  of 
July,  1874,  above  named,  the  defendants  Earl  and  Bangs 
filed  an  affidavit,  and  caused  a  summons  to  be  issued,  noti- 
fying Mary  Matheney,  the  plaintiff  herein,  to  appear  before 
said  justice  and  answer,  as  garnishee,  in  both  of  said  causes ; 
that,  in  pursuance  of  said  notice,  she  did  appear  before  the 
said  justice,  and  was  examined  by  him ;  that  said  justice 
thereupon  proceeded  to  render  judgment  against  the  plain- 
tiff, in  each  of  said  causes,  for  the  amounts  of  the  judg- 
ments against  the  said  Isaiah  Matheney,  and  against  him  and 
the  said  Greer  respectively,  copies  of  all  of  which  proceed- 
ings before  the  justice  were  filed  with  the  complaint ;  that, 
on  the  10th  day  of  July,  1875,  the  defendants  Earl  and 
Bangs  caused  said  justice  to  make  and  certify  a  transcript 
of  so  much  of  the  proceedings  in  each  cause  as  related  to'tiife 
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pretended  judgments  against  the  plaintiff  as  garnishee^  ubovo 
referred  to,  and  to  file  such  transcripts  in  the  office  oi  the 
clerk  of  the  Monroe  Circuit  Court,  and  thereupon  caused 
executions  to  be  issued  on  each  of  the  said  judgments,  de- 
scribed in  said  transcripts,  to  the  sheriff  of  Monroe  county, 
who  levied  the  same  upon  certain  lots  in  the  town  of  Stines- 
ville,  in  said  county,  and  is  now  threatening  to  sell  said 
lots,  thus  casting  a  cloud  upon  the  plaintiff's  title  to  the 
dame ;  that,  at  the  time  of  the  rendition  of  the  pretended 
judgments  against  the  plaintiff,  she  was  informed  of  the 
non-residence  of  the  said  Isaiah  Matheney  and  of  the  said 
Greer,  and  knew  that  said  judgments  against  her  were,  in 
consequence,  void,  and  did  not  appeal  therefrom ;  that,  at 
the  time  transcripts  of  such  judgments  were  filed  in  the 
clerk's  office,  the  time  for  an  appeal  had  elapsed ;  that, 
prior  to  the  levying  of  said  execution,  and  before  she  knew 
of  the  filing  of  such  transcripts,  she  accepted  an  prder  giveii 
l>y  the  said  Isaiah  Matheney  and  by  the  said  Greer,  for  the 
full  amount  of  her  indebtedness  to  them,  and  has  since  paid 
^mi  order ;  that,  if  the  said  sheriff  is  permitted  to  sell  the 
real  estate  so  levied  on  by  him,  she  will  have  to  pay  said 
indebtedness  to  the  said  Matheney  and  Greer  a  second  time. 
Wherefore  the  plaintiff  prayed  for  an  injunction  and  gea- 
«nil  relief. 

In  the  discussion  of  the  facts  averred  in  the  complaint, 
the  proceedings  before  the  justice  are  alluded  to  as  if  they 
-constituted  a  part  of  the  complaint.  Copies  of  these  pro^ 
feedings  did  not  constitute  such  exhibits  as  became  a  part  ^ 
cf  the  complaint  by  being  filed  with  it,  and  hence  such  copied 
^ded  nothing  to,  nor  detracted  anything  from,  the  direct 
averments  of  the  complaint.  Briscoe  v.  Johnson^  73  Ind. 
*7$ ;  JParsofW  v.  Milford,  67  Ind.  489 ;  Wilkiruiaa  v.  The 
City  of  Peru ^  61  Ind.  1.  We  can,  therefore,  only  judge  of 
the  proceedings  before  the  justice  by  what  the  complaint 
alleged  concerning  them. 
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Accepting  the  averments  of  the  complaint  as  true,  which 
the  demurrer  admitted,  the  judgments  against  Isaiah  Math- 
eney, and  against  him  and  Greer,  respectively ,were  not  bind- 
ing upon  them,  or  either  of  them.  Whether,  however,  the 
proceedings  in  which  those  judgments  were  rendered  show 
a  lawful  service  of  summons  upon  Matheney  and  Greer,  or 
either  of  them,  is  a  question  we  have  not  considered,  as,  for 
the  reasons  given,  those  proceedings  in  extenso  are  not  before 
us  as  a  part  of  the  complaint.  That  is  a  question  which 
would  have  arisen  if  a  trial  of  the  cause  had  been  reached,, 
and  the  proceedings  before  the  justice  had  been  put  m  evi- 
dence. The  general  rule  is,  that  where  a  judgment  against 
an  attachment  defendant  is  void,  a  judgment  against  a  gar- 
nishee under  the  attachment  can  not  be  enforced.  Dnd^e 
Attachment,  sec.  696 ;  Schoppenhast  v.  BoUmatij  21  Ind. 
280 ;  Johnson  v.  Johnson^  26  Ind.  441 ;  Andrews  y.Powdl^ 
27  Ind.  303 ;  Earl  v.  Matheney,  60  Ind.  202. 

While  the  actions  in  which  the  plaintiff  was  summoned  as 
a  garnishee  were  not  proceedings  in  attachment,  the  defend- 
ants Earl  and  Bangs,  as  well  as  the  justice,  seem  to  have 
proceeded  against  the  plaintiff  upon  the  theory  that  they 
were  in  fact  attachment  proceedings,  and  that  the  measures 
taken  against  her  were  but  ancillary  and  incidental  to  those 
actions.  Under  these  circumstances,  we  think  the  proceed- 
ings against  the  plaintiff  before  the  justice  ought  to  be 
treated  as  if  they  had  been  based  upon,  and  had  grown  out 
of,  ordinary  causes  in  attachment ;  and  as  the  allegations  of 
the  complaint  make  it  appear  that  the  judgments  against 
Isaiah  Matheney,  and  against  him  and  Greer,  respectively, 
were  void,  it  follows  that  the  judgments  against  the  plaintiff 
as  garnishee  ought  not  to  be  enforced. 

We  are,  consequently,  brought  to  the  conclusion  that  the 
court  erred  in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
manded  for  further  proceedings. 
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PUSADINO. — Practice.—  Complaint, — Defective  Averment. — Sti>b8tantive  Fact. 
— Defects  Cured  by  Verdict. — ^A  defective  averment  in  a  complaint  may 
be  cured  by  a  verdict;  but,  if  the  complaint  omits  to  allege  any  sub- 
stantive fact  vrhich  is  essential  to  a  right  of  action,  and  which  is  not 
implied  in,  or  inferable  from,  the  finding  of  those  which  are  alleged, 
a  verdict  for  the  plaintiff  does  not  cure  the  defect. 

Sams. — Policy  of  Insurance. — Insurable  Interest  at  Time  of  Delivery  and  of 
Loss.^-A  complaint  on  a  policy  of  insurance  against  loss  by  fire  is  not 
sufficient  if  it  show  an  insurable  interest  at  the  time  of  delivery  only. 
It  should  also  allege  that  the  assured  had  an  insurable  interest  at  the 
time  of  the  loss. 

Ikbitrancb. — Complaint  on  Policy  Assigned  After  Loss. — Insurable  Interest 
at  Time  of  Delivery  Insuffldent.-^Demurrer. — ^The  complaint  on  a  policy 
of  insurance  assigned  after  loss,  averring  that  the  defendant  *^did  in- 
sure" plaintifTs  assignor  *<on  his  one-story  frame  house,"  and  setting 
forth  a  copy  of  a  policy  of  insurance  ^^on  his  one-story  frame  store- 
bouse,'^  ^''his  shelving,  counters,  desks,  and  scales  contained  in  said 
storehouse,"  sufficiently  shows  an  insurable  interest  in  the  assured  at 
the  delivery  of  the  policy,  but,  failing  to  aver  that  he  was  interested  in 
the  property  at  the  time  of  the  loss,  is  insufficient  on  demurrer. 

From  the  Henry  Circuit  Court. 

W.  H.  Elliott,  T.  B.  Redding,  J.  E.  McDonald,  J.  M. 
Butler,  F.  B.  McDonald  and  G,  C.  BuUer,  for  appellant. 

J.  H.  MeUett,  E.  H.  Bundy  and  M.  E.  Forkner,  for 
appellee. 

BiCKNELL,  C.  C. — ^The  appellant  insured  William  A.  Duke 
against  loss  by  fire.  After  a  loss  had  occuiTed,  the  policy 
Tvas  assigned,  by  endorsement,  to  the  appellee,  who  brought 
this  suit  against  the  appellant  upon  the  policy.  A  demurrer 
to  the  complaint,  for  want  of  facts  sufficient  to  constitute  a 
cause  of  action,  was  overruled  and  the  appellant  excepted. 
An  answer  was  filed  in  ten  paragraphs,  of  which  the  first  was 
the  general  denial.  The  appellee  demurred  to  each  of  the 
other  nine  paragraphs,  for  want  of  facts  sufficient  to  con- 
stitute a  defence.  The  demurrers  were  sustained  as  to  the 
sixth,  ninth  and  tenth  paragraphs,  and  overruled  as  to  the 
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second,  third,  fourth,  fifth,  seventh  and  eighth  paragraphs, 
and  the  parties  respectively  excepted.  The  appellee  rq>Iied 
in  denial  of  the  second,  third,  fourth,  fifth,  seventh  and 
eighth  paragi'aphs,  and  filed  a  second  reply  to  the  third  and 
fourth  paragraphs.  To  this  second  reply  the  appeltaot 
demurred  for  want  of  facts  sufficient  to  constitute  a  valid 
reply.  This  demurrer  was  overruled  and  the  appellant 
excepted.  The  issues  were  tried  by  the  court  witiiout  a 
jury,  and  there  was  a  finding  for  the  appellee  of  $339.18. 
A  motion  for  a  new  trial  was  overruled,  and  the  appellant 
excepted ;  judgment  was  rendered  upon  the  verdict,  followed 
by  this  appeal.     The  following  is  the  assignment  of  enon: 

Ist.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

The  second  assignment  is  expressly  waived  by  the  appeUant. 

3d.  The  court  erred  in  overruling  the  demurrer  to  the 
second  reply  to  the  third  and  fourth  paragraphs  of  the 
answer. 

4th.  The  court  erred  in  overruling  the  moljou  for  a 
new  trial. 

The  objection  made  to  the  complaint  is,  that  it  ^'contaios 
no  allegation  of  insurable  interest  in  the  appellee  or  his 
assignor."  The  complaint  states  that  the  appellant  *'did 
insure  him,  the  said  William  A.  Duke,  to  the  extent  of  $350 
OB  his  one-story  frame  house,"  and  the  policy  of  insaranee, 
which  is  a  part  of  the  complaint,  contains  the  foHowing: 

**Do  insure  William  A.  Duke on  his  property  q>eei- 

fied  as  follows:  $300  on  his  one-story  frame  storehoose 

y  $50  on  his  shelving,  counters,  desks  and  scales  cod- 

tained  in  said  storehouse."  The  foregoing  averments  suffir 
ciently  show  an  insurable  interest  in  the  assured  at  the  time 
of  the  delivery  of  the  policy.  Tfie  Rising  Sun  Insurance 
Co,  V.  Slaughter^  20  Ind.  520.  But  the  compIaiDt  should 
allege  that  the  assured  had  an  insurable  interest  at  the  time 
of  the  loss  also.     The  Aurora  Fire' Insurance  Co.  v.  John- 
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somy  46  Ind.  315.  See,  also,  the  fonns  in  2  Greenleaf  Ev., 
sec.  404,  n.  1 ;  2  Archbold's  Nisi  Prius,  278.  It  must 
be  proved  that  the  assured  had  an  mterest  at  the  time  of 
the  loss,  for  otherwise  he  could  sustain  no  loss,  and  would 
be  entitled  to  no  satisfaction  and  would  have  nothing  to 
afisign*  Lynch  v.  Dalzely  3  Bro.  P.  C.  497.  The  complaint 
was  clearly  insufficient  in  failing  to  state  that  William  A. 
Duke  was  interested  in  the  property  at  the  time  of  the  loss. 
The  appellee  claims  that,  if  the  averment  of  interest  was 
defective,  it  was  cured  by  the  verdict ;  but,  as  to  interest  at 
the  time  of  the  loss,  here  was  not  merely  a  defective  aver- 
meat ;  there  was  no  averment.  Sometimes  the  want  of  a 
neeessary  averment  in  the  complaint  is  cured  by  a  verdict. 
Uoworth  V.  Scarce,  29  Ind.  278 ;  Purdue  v.  Stevensoriy  54 
Ind.  161.  And  there  are  many  cases  in  which  a  defective 
averment  in  the  complaint  is  cured  by  a  verdict.  West/all 
V.  Stark,  24  Ind.  377 ;  Alford  v.  Baker,  53  Ind.  279 ; 
Shimer  v.  Bronnenburg,  18  Ind.  363.  But  in  none- of  the 
cases  above  cited  was  there  any  objection  to  the  complaint 
by  way  of  demurrer.  Complaints  have  been  held  good 
after  verdict,  to  which  a  demurrer  would  have  been  fatal. 
Gander  y.  The  State,  ex  rel.,  50  Ind.  539;  Donellan  v. 
Hardy,  57  Ind.  393;  Shaw  v.  The  Merchants  National 
Bank,  60  Ind.  83 ;  Oalvin  v.  Woollen,  66  Ind.  464  ;  Parker 
V.  Clayton,  72  Ind.  307.  The  objection  in  the  case  at  bar 
having  been  taken  by  demurrer,  the  verdict  will  not  cure  the 
defect.  W)iere  there  is  not  merely  an  imperfect  statement, 
but  no  statement  at  all,  the  defect  is  not  cured  by  a  verdict, 
whether  a  demun*er  were  interposed  or  not,  unless  the  omit- 
ted matter  be  implied  in,  or  fairly  inferable  from,  the  facts 
alleged  and  proved.  The  rule  is  thus  stated  in  Gould 
PL,  Ch.  10,  sec.  22:  «*If  the  declaration  omits  to  allege 
any  substantive  fact,  which  is  essential  to  a  right  of  action, 
and  which,  is  not  implied  in,  or  inferable  from,  the  finding 
of  those  which  are  alleged ;  a  verdict  for  the  plaintiff  does 
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not  cure  the  defect.  Thus  in  dsmmpait^  if  the  declaration 
alleges  no  consideration,  .and  the  jury  find  a  verdict  for  the 
plaintiff ;  judgment  must  be  arrested.  For  the  fact,  that  the 
defendant  promised,  furnishes  no  legal  intendment  or  infer- 
ence, that  the  promise  was  founded  upon  any  consideration." 

So,  in  the  case  at  bar,  the  fact  that  William  A.  Duke,  the 
assui-ed,  was  interested  in  the  property  when  the  policy  was 
delivered,  furnishes  no  legal  inference  that  he  was  also  inter- 
ested therein  at  the  time  of  the  loss. 

The  court  below  erred  in  overruling  the  demurrer  to  the 
complaint,  and  the  omission  in  the  complaint  was  not  cured 
by  the  verdict.  The  complaint  being  insufficient,  it  becomes 
unnecessary  to  consider  the  eri'ors  assigned  in  the  subse- 
quent proceedings. 

The  judgment  of  the  court  below  ought  to  be  reversed, 
and  the  cause  remanded,  with  instructions  to  permit  the 
appellee  to  amend  his  complaint. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be,  and  the  same  is  hereby,  in  all  things,  reversed  at  the 
costs  of  the  appellee,  and  the  cause  is  remanded,  with  instruc- 
tions to  the  court  below  to  permit  the  appellee  to  amend 
his  complaint. 


»•> 


141   450  No.  7876. 

ifis  ^  Stotsenburg  et  al.,  Trustees,  v.  Sabie  et  al. 

Sheriff^S  SALE.--Pttrcft<i«er.--Jiui^m«fa.---£zecu<ion.~iVo(i6e  of  Irrtg^' 
torftiet.— The  purchaser  at  a  sheriff's  sale  of  real  estate  Is  required  to 
show  a  valid  judgment  and  execution,  and  is  chargeable  with  notioe  ol 
the  character  and  contents  of  the  judgment  and  execution  under  wbidi 
be  claims,  and  of  the  discrepancies  between  them,  if  any  exist. 
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Same. — ^This  rule  applies  alike  to  all  purchasers  at  such  sale,  whether 
judgment  plaintiff,  who  is  affected  with  constructive  notice  of  all  irregu-^ 
larides,  or  a  stranicer  to  the  writ,  who  ordinarily  can  be  affected  only 
by  actual  notice. 

Same. — Assignee  of  Certificate. — ^The  assignee  of  the  ceitiflcate  of  sale  i» 
in  no  better  position  than  his  assignor. 

Same. — Appraisement, — ^A  sheriff  ^s  sale  of  real  estate  is  voidable,  if  not  void^ 
if  made  without  appraisement,  when  the  judgment  does  not  so  direct* 

Sajie. — Sale  in  Solido  of  Land  Susceptible  of  Division. — A  sale  of  real 
estate  on  execution,  as  an  entirety,  which  is  susceptible  of  division 
and  of  sale  in  parcels  sufficient  to  satisfy  the  execution,  is  voidable^ 
and' may  be  set  aside. 

Same. — Bight  of  Holder  of  Junior  Lien  to  Set  Aside. — Mortgage. — Ti*ustee 
of  Express  Trust. — The  assignees  and  holders  in  trust  of  a  mortgage  of 
real  estate,  the  lien  of  which  is  junior  to  that  of  the  judgment  on  which 
such  real  estate  was  sold  on  execution,  have  such  an  interest  as  entitles- 
them  to  bring  an  action  to  set  aside  such  sale,  and,  as  trustees  of  an 
express  ti-ust.  may  sue  in  their  own  names. 

Practice.— PZcadingr. —JFx^fWto.— Exhibits  filed  with  a  pleading,  which 
are  not  the  basis  thereof,  constitute  no  part  of  the  pleading,  and  can 
not  add  to,  or  detract  from,  the  force  of  its  averments. 

From  the  Clark  Circuit  Court. 
J.  H.  Stotsenburg^  for  appellants. 

Woods,  J. — Action  to  set  aside  a  sheriff's  sale  of  real 
estate ;  demurrer,  by  the  purchaser,  to  the  complaint,  for 
want  of  facts  stated  sufficient  to  constitute  a  cause  of  action^ 
sustained ;  exception  saved,  and  judgment  for  the  defendants* 

The  appellee  has  filed  no  brief,  and  we  are  not  informed 
of  the  respect  in  which  the  complaint  was  deemed  to  be 
defective. 

The  appellants  sued  as  the  assignees  and  holders  in  trust 
of  a  mortgage,  which  was  executed  on  the  6th  day  of  Feb- 
ruary, 1872,  to  secure  the  payment  of  $500,  and  had  been 
duly  recorded.  The  judgment,  to  satisfy  which  the  sale 
was  made,  was  obtained  in  the  court  of  common  pleas  of 
Clark  county,  where  the  mortgaged  land  is  situated,  and 
constituted  the  prior  lien.  The  execution  was  issued  August 
14th,  1872,  containing  a  direction  to  levy  the  sums  specified 
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of  the  property  of  the  defendants,  "without  relief  from 
valuation  or  appraisement  laws,"  was  levied  upon  the  mort- 
gaged land,  and,  after  due  advertisement,  sale  thereof  made 
to  the  execution  plaintiff  for  the  sum  of  $1,316.10,  the 
amount  of  the  judgment,  interest  and  costs.  The  purchaser 
assigned  his  certificate  of  purchase  to  the  defendant  Buig- 
hard,  to  whom,  on  June  25th,  1874,  the  sheriff  made  his 
^eed,  in  consummation  of  said  sale.  With  the  complaint  is 
set  out  an  alleged  copy  of  these  proceedings,  the  judgment, 
execution,  return,  certificate  of  sale,  and  all  endorsements, 
but,  under  repeated  decisions  on  the  subject,  these  exhibits 
constitute  no  part  of  the  pleading,  and  can  not  be  regarded 
^s  either  adding  to,  or  detracting  from,  the  force  of  the  aver- 
ments. Berry  v.  i?eed,  73  Ind.  235  ;  Cress  v.  Hook^  73  lad. 
177  ;  Tindall  v.  Wasson^  74  Ind.  495  ;  RagsdaU  v.  Parrish, 
74  Ind.  191 ;  Briscoe  v.  Johnson^  73  Ind.  573. 

It  is  insisted  that  the  sheriff's  sale  was  irregular,  invalid 
and  ought  to  be  set  aside,  for  the  following  reasons : 

1.  That  it  was  not  ordered  in  the  judgment  tbat  the  same 
be  executed  without  relief  from  the  valuation  or  appraise- 
ment laws,  and  yet  the  execution  commanded,  and  the  sher- 
iff madcj  a  sale  of  the  premises  without  appraisement. 

2.  That  the  premises  consistedof  several  lots  and  parcels, 
easily  susceptible  of  division,  and  more  land  was  offered  for 
«ale  and  sold  than  was  necessary  to  satisfy  the  writ ;  that 
•*'the  one  two-story  brick  double  tenement  building,  described 
in  the  plaintiffs'  mortgage,  is  situated  on  the  north  end  of 
the  premises  sold,  and  the  same  is  entirely  separate  and  dis- 
tinct from  the  other  buildings  on  said  premises,  and  was  so 
-when  said  levy  and  sale  were  made ;  that  either  of  said  tene- 
tnents,  with  the  ground  on  whidh  it  stood,  could  have  been 
set  off  and  separated,  for  the  purposes  of  sale  or  use,  from 
the  rest  of  said  premises,  without  injury  to  the  interests  of 
tbB  parties,  and  waa  fairly  worth,  at  the  time  of  the  sale> 
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the  fall  amount  of  the  jadgment,  interest  and  costs ;  that 
said  brick  building,  and  the  land  on  which  it  stands,  treated 
and  used  as  a  double  ^nement  dwelling-house,  and  for  ren- 
tal purposes,  was  worth,  at  the  time  of  said  sale,  the  sum  of 
$2,500,  and  could  have  been  set  off,  by  a  line  drawn  east 
and  west  across  said  lot  204,  and  so  sold  at  that  time,  with- 
out impairing  the  value  or  uses  of  the  adjoining  improve- 
ments, which  were  placed  upon  the  middle  and  the  southern 
end  of  said  premises,  and  consisted  of  a  flour-mill,  machin- 
erj,  fixtures,  engine,  boiler,  building  and  appurtenances,  all 
separate  and  distinct  from  said  dwelling-house,  said  mill,, 
with  the  ground  on  which  it  stood,  being  fairly  worth  in 
cash,  at  the  time  of  the  sale,  the  sum  of  $4,000,  and  capa^ 
ble  of  separate  sale  without  impairing  the  value  or  uses  of 
said  dwelling-house." 

By  section  381  of  the  civil  code,  it  is  enacted  that,  **When 
a  judgment  is  to  be  executed  without  any  relief  from  ap- 
praisement laws,  it  shall  be  so  ordered  in  the  judgment," 
and,  in  so  far  as  the  execution  on  which  the  sale  under  con- 
sideration was  made,  purported  to  authorize  a  sale  without 
appraisement,  it  was  unauthorized  and  illegal.  The  pur- 
chaser at  a  sheriff  sale  is  required  to  show  a  valid  judgment 
and  execution.  Splalin  v.  Gillespie^  48  Ind.  397.  It  fol- 
lows that  he  must  take  notice  of  the  character  and  contents 
of  the  judgment  and  execution  under  which  he  claims,  and 
of  the  discrepancies  between  them,  if  any  there  be.  This 
rule  applies  alike  to  all  purchasers  at  such  sale,  whether  the 
judgment  plaintiff,  who  is  affected  with  constructive  notice 
of  all  irregularities,  or  a  stranger  to  the  writ,  who,  ordina- 
rily, can  be  affected  only  by  actual  notice.  Piel  v.  Brayer^ 
30  Ind.  332.  The  assignee  of  the  certificate  of  sale  is  in  no- 
better  position  than  his  assignor.  Hasselman  v.  Lowe,  70 
Ind.  414. 

There  can  be  no  doubt  that  a  sheriff's  sale  of  real  estate 
is   voidable,  if  not  void,  if  made  without  appraisement^ 
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when  the  judgment  does  not  so  direct.  Tyler  v.  WtOcerBon^ 
27  Ind.  450;  Reily  \.  Burton^  71  Ind.  118,  It  is  equally 
well  settled  that  a  sale  of  real  estate,  as  an  entirety,  which 
is  susceptible  of  division  and  of  sale  in  parcels  sufficient  to 
satisfy  the  execution,  is  voidable,  and  may  be  set  aside.  Ty- 
ler v.  WilJcersony  supra;  Piel  v.  Brayer^  supra;  Bardeus  v. 
Buber,  45  Ind.  235  ;  Bardeus  v.  Huber^  60  Ind.  132  ;  Whia- 
7iand  V.  Small^  65  Ind.  120. 

The  plaintiffs,  as  mortgagees,  and  holding  a  lien  junior  to 
that  of  the  judgment,  had  such  an  interest  as  entitled  them 
to  bring  the  action.  As  trustees  of  an  express  trust,  thej 
had  a  right  to  sue  in  their  own  names.     Civil  code,  sec.  4. 

Tl^e  judgment  is  reversed,  with  costs,  and  with  instruc- 
tion to  overrule  the  demurrer  to  the  complaint,  with  leave 
to  the  defendants  to  plead. 


♦•» 
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Railway  Co.  t?.  Newell. 

Bailroad.— /S>pee<2  of  Trains. —  Velocity  Practiced  with  Consent  of  Commu- 
nity no  Criterion. — Instruction. — ^On  trial  of  an  action  against  a  railroad 
company  for  injuries  to  the  plaintiff,  while  riding  as  a  passenger  in  a 
car  of  defendant's  train,  which  was  thrown  from  the  track  by  a  broken 
rail,  or  the  breaking  of  a  rail,  an  instruction  undertaking  to  define  a 
safe  rate  of  speed  by  its  comparison  with  the  velocity  "practiced  be- 
fore, with  the  tacit  consent  of  the  community,  and  without  accident," 
assumed  a  false  criterion,  and  was  erroneous. 

Same. — Broken  Bail. — Presumption. — Instr^iction. — Burden  of  Proof. — On 
such  trial,  it  was  error  to  instruct  that  ^*There  is  no  presumption  that 
the  rail  was  broken  before  this  train  reached  \U  and ,  if  the  plaintiff  claims 
that  it  was,  the  burden  of  proof  is  upon  him/' 

Same. — Negligence. — In  such  case,  &  prima  facie  presumption  of  negil/^enoe 
arises  against  the  railroad  company,  to  be  overcome  by  proof. 
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SAME.~The  usual  practice  for  a  considerable  period  would  tend  to  prove 
what  speed  on  a  road  is  possible,  with  reasonable  safety. 

Same.— ^€ry.— When  a  rail  has  been  cracked,  or  broken,  by  a  passing 
train,  is  not  the  company  guilty  of  negligence  in  not  causing  it  to  be 
examined  and  repaired  before  the  passage  of  another  train? 

From  the  Marion  Superior  Court. 

H.  H.  Poppleion,  J.  T.  Dye  and  A.  C.  Harris,  for  ap- 
pellant. 

B.  Harrison,  G.  C.  Hines  and  W.  H.  H.  Miller,  for  ap- 
pellee. 

Franklin,  C. — ^Appellee  sued  appellant  for  injuries  re- 
ceived while  being  carried  on  a  passenger  train  by  appellant ; 
issue  by  a  denial ;  trial  by  jury  ;  verdict  for  appellant ;  mo- 
tion for  a  new  trial  overruled,  and  judgment  for  appellant ; 
appeal  to  general  term,  and  judgment  of  special  temi  re- 
versed ;  appeal  to  this  court,  and  the  error  assigned  here  is 
the  reversal  by  the  general  term  of  the  judgment  of  the 
special  term  ;  and  this  brings  in  review  the  error  assigned  in 
the  general  term,  which  was  the  overruling  of  the  motion 
for  a  new  trial. 

The  only  questions  presented  to  the  court  in  general  term, 
snd  that  are  insisted  upon  in  this  court,  arise  upon  the  in- 
structions to  the  jury.  The  instructions,  six,  eight,  ten, 
eleven  and  thirteen,  given  by  the  court,  were  excepted  to 
by  appellee's  counsel,  and  upon  them  the  court  below  in 
general  term  reversed  the  judgment  in  special  term.  Ques- 
tions as  to  instructions  five,  six,  seven  and  eight,  asked  by 
appellee's  counsel,  and  refused,  were  also  reserved.  But  as 
these  instructions,which  were  ref  used,were  substantially  con- 
tained in  those  given  by  the  court,  and  equally  as  favorable 
as  the  appellee  asked,  their  refusal  was  harmless.  OrandaU 
T.  The  First  National  Bank,  etc.,  61  Ind.  349;  Steeple  v. 
Downing,  60  Ind.  478  ;  The  Ohio,  etc.,  R.  W.  Co.  v.  Dick- 
erson,  59  Ind.  317 ;  JTie  City  of  Indianapolis  v.  Gaston,  58 
Ind.  224. 
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We  see  no  error  in  the  sixth  ^  tenth  and  thirteenth  instmo- 
tions  given.  The  latter  clause  of  the  eighth  instruction  reads 
as  follows :  <  ^Whether  the  rate  of  speed  adopted  in  this  in- 
stance was  unsafe,  is  for  you  to  determine  as  a  question  of 
fact.  The  law  does  not  fix  the  rate  of  speed  at  which  cars 
may  be  run  upon  a  railroad,  except  to  require  that  it  shall 
not  be  excessive  or  dangerous.  Whether  it  is  so  or  not,  will 
depend,  to  some  extent,  upon  the  safeguards  which  are 
adopted  to  prevent  accidents ;  and,  m  determining  whether 
the  rate  was  unsafe,  on  the  occasion  in  question,  you  should 
consider  whether  the  velocity  was  greater  than  that  which 
had  been  practiced  before^  with  the  tacit  consent  of  the  cam^ 
munityy  and  vnthout  accident.** 

This  clause  in  the  instruction  well  says  that  the  law  re- 
quires that  the  cars  shall  not  be  run  at  an  excessive  or  dan- 
gerous speed ;  but  how  is  the  question  of  excessive  or  dan- 
gerous speed  to  be  settled?  Certainly  not  by  proving  the 
tacit  acquiescence  of  a  community  in  a  certain  rate  of  speed, 
but  by  proving  the  fact  as  to  what  rate  of  speed  would  be 
reasonably  safe  in  the  case  in  controversy.  No  rate  could 
be  established,  consistent  with  the  idea  of  railroad  travel, 
that  would  be  absolutely  safe,  though  it  should  be  as  near 
so  as  human  wisdom  and  skill  can  reasonably  make  it.  A 
safe  rate  of  speed  on  one  railroad  line  is  not  a  definite  crite- 
rion for  another,  unless  the  latter  is  in  a  similar  condition 
to  the  former.  What  would  be  a  safe  speed  on  one  railroad 
line  might  be  a  very  dangerous  speed  on  some  others.  The 
alignment  and  grades  of  a  road,  as  well  as  the  road-bed, 
superstructure  and  rolling  stock,  are  all  to  be  considered 
with  reference  to  their  perf ectness  in  establishing  that  high- 
est speed  with  which  it  would  be  safe  to  run  cars  over  the 
road.  The  railroad  companies  have  exclusive  control  of  all 
these  considerations,  and  each  one  establishes  its  own  speed 
at  its  own  risk,  and  if  it  establishes  a  dangerously  high 
speed,   it   is  liable  for   any  injury   resulting   on    account 
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thereof,  and  can  not  shield  itself  from  responsibility  under 
the  patronage  and  acquiescence  of  the  community. 

The  fact  that  trains  have  been  run  over  a  railroad  line  at  a 
high  and  dangerous  rate  of  speed,  without  injury,  is  by  no 
means  conclusive  that  it  will  continue  to  be  so,  and  thereby 
relieve  the  company  from  liability  on  account  thereof. 
The  tacit  acquiescence  in,  aiid  toleration  of,  a  wrong  for  the 
time  being,  by  the  community,  does  not  justify  a  repetition 
and  perpetuation  of  the  wrong. 

The  only  authority  referred  to  by  counsel,  m  support  of 
this  part  of  the  eighth  charge,  is  the  case  of  Wilds  v.  T/ie 
Hudson  River  R,  R.  Co.,  29  N.  Y.  315,  from  which,  by 

the  similarity  of  the  language,  this  clause  of  the  instruction 
appears  to  have  been  drawn.  But  the  learned  judge  in 
making  this  extract  from  Judge  Denio's  opinion  in  that  case, 
omitted  a  very  important  part  thereof,  and  that  is,  that 
**If  it  be  clearly  shown,  that  on  the  occasion  in  question  the 
velocity  was  not  greater  than  that  which  had  been  usually 
practiced  for  u  co*hsiderable  period."  With  this  qualifica- 
tion, the  usual  practice  for  a  considerable  period  would 
tend  to  prove  the  reasonable  safety  of  the  speed.  Without 
this  qualification,  any  rate  of  speed  that  had  been  accom- 
plished without  accident,  would  be  a  license  to  continue  the 
same  velocity,  which  certainly  is  not  the  law.  The  opinion 
of  this  distinguished  judge,  in  Wilds  v.  77ie  Hudson  River  R. 
R.  Co,<,  supra  J  goes  to  the  very  verge  of,  if  not  beyond, 
the  right  point  upon  this  question.  The  community  may,  for 
a  considerable  length  of  time,  uncomplainingly  tolerate  a 
wrong,  which  they  are  remediless  to  correct,  without  that 
toleration  amounting  to  a  tacit  consent  to  its  continuance. 
But  it  may  be  questionable  whether  that  case  can  be  consid- 
ered as  authority  in  the  case  under  consideration.  In  that 
case  the  injury  occured  to  an  outsider  at  a  street  crossing, 
where  there  was  no  contract  for  safety   existing  between 

the  railroad  company  and  the  injured  party.     In  this  case 
Vol.  75.-35 
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the  injured  party  was  travelling  in  the  company's  cars,  under 
a  contract  yvith  the  railroad  company  for  safe  transit.  In 
that  case  there  was  no  presumption  of  negligence  on  the 
part  of  the  company  arising  out  of  the  fact  of  the  injury. 
In  this  case  there  was  such  presumption  ;  hence  the  mors 
strict  proof  in  this  case  on  the  part  of  the  company  to  rebut 
such  presumption. 

This  clause  in  the  instruction  is  limited  to  the  means 
of  determining  what  rate  of  speed  would  be  excessive  or 
dangerous,  and  does  not  embrace  the  questions  as  to  what 
was  the  rate  of  speed,  or  whether  it  was  excessive  or  dan- 
gerous. We,  therefore,  do  not  decide  anything  upon  either 
of  these  questions. 

The  eleventh  instruction  reads  as  follows :  ^'It  appears  that 
the  wiest-bound  express  passed  over  the  rail  a  short  while 
before  the  east-bound  train,  in  which  Mr.  Newell  was  being 
carried,  was  thrown  from  the  track.  There  is  no  presump- 
tion that  the  rail  was  broken  before  this  train  (on  which  Mr. 
Newell  was  riding)  reached  it,  and,  if  the  plaintiff  claims 
that  it  was,  the  burden  of  proof  is  upon  him." 

In  order  to  understand  the  application  of  this  instruction 
it  is  necessary  to  refer  to  the  facts  as  established  by  the 
evidence.  The  injury  complained  of  occurred  by  the  car 
in  which  appellee  was  riding  leaving  the  track,  caused  by  a 
broken,  or  the  breaking  of,  a  rail.  The  injury  occurred 
about  9  o'clock  a.  m.  The  watchman  passed  over  the  track 
early  that  morning,  and  caused  this  rail  to  be  put  in  the 
place  of  another  broken  rail.  The  eastern  express  train  had 
passed  over  the  rail  between  the  time  of  its  being  put  in 
and  the  passage  of  the  train  in  which  appellee  was  riding. 

Counsel  for  appellee  insist  that  the  rail  may  have  been 
cracked  or  broken  by  the  passage  of  the  eastern  express,  and 
that  the  appellant  was  guilty  of  negligence  in  not  having  it 
examined,  and  repaired  if  injured,  before  the  passage  of  the 
train  in  which  appellee  was  riding. 
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This  theory  of  counsel  may  be  too  strong  against  the  rail- 
road company.  To  require  it  to  examine  its  track  between 
the  passing  of  its  trains,  would  be  wholly  impracticable,  and 
a  failure  to  do  so  would  not  be  per  se  negligence.  This  in- 
struction, however,  does  not  fully  come  up  to  this  proposi- 
tion. This  instruction  is  objectionable  for  assuming  a  state 
of  facts  to  exist,  without  leaving  them  for  the  jury  to  deter- 
mine from  the  evidence. 

The  law  is  well  settled,  that,  where  a  passenger  is  injured 
in  consequence  of  a  train  running  off  of  the  track,  the  law 
raises,  prima  facie^  a  presumption  of  negligence  against  the 
railroad  company.  Curtis  v.  The  Rochester^  etc.^  H.  JR.  Co.^ 
18  N.  Y.  534  ;  Edgerton  v.  The  New  York,  etc.,  R.  R.  Co., 
59  N.  Y.  227  ;  Feitalv.  Middlesex  R.  R.  Co.,  109  Mass.  398  ; 
Sherlock  v.  Ailing,  44  Ind.  184  ;  The  Pittsburgh,  etc.,  R.  R. 
Co.  V.  Williams,  74  Ind.  462. 

This  injury  occurred  by  the  breaking  of  a  rail  in  the  rail- 
road track,  and,  by  proof  of  the  fact  that  the  injury  occur- 
red on  account  of  some  defect  in  the  road,  its  machinery  or 
management,  the  general  presumption  of  negligence  would 
attach  to  the  company,  and  it  would  be  required  to  rebut 
that  presumption  by  explaining  and  proving  that  there  was 
no  negligence  on  its  part.  Now,  to  say  that  no  presump- 
tion existed  in  relation  to  specific  facts  tending  to  constitute 
negligence,  and  that  the  onus  of  those  facts  was  changed  to 
the  injured  party,  would  be  to  rebut  and  destroy  the  gen- 
eral presumption,  without  any  explanation  or  proof  what- 
ever. The  company  must  rebut  the  general  presumption  of 
negligence,  by  proof,  and  to  say  the  injured  party  must  es- 
tablish the  facts,  by  proof,  which  constitute  the  negligence, 
without  the  general  presumption  being  removed,  wouFd  be 
strange  logic,  and  certainly  erroneous  reasoning,  and  would 
tend  to  confuse  and  mislead  the  jury. 

We  think  the  court  in  special  term  erred  in  its  instruction 
to  the  jury,  for  which  a  new  trial  ought  to  have  been  granted. 
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Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below,  at  general  term,  be» 
and  it  is  hereby,  in  all  things  aflirmed,  with  costs. 
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Dinckerlocker  v.  Mabsh« 

Constitutional  IjAW.— Criminal  Law. — Fines  and  Foffeiiures.—Judg' 
menu  Replevied  Before  April  1  oth^  1 881 . — Imprisonment, — Habeas  Cor- 
pus,—Statute  Construed.— The  act  of  April  15th,  1881,  Acts  18S1,  p.  560, 
providing  for  the  collection  of  judgments  for  fines  and  forfeitures,  by 
the  issuance  of  an  execution,  and  the  imprisonment  of  the  defendant 
upon  the  expiration  of  the  stay  secured  to  him  by  the  entry  of  repleyiD 
bail,  so  far  as  it  relates  to  judgments  replevied  before  that  date,  is  un- 
constitutional, and  a  writ  of  habeas  corpus  will  lie  to  release  a  defend- 
ant so  imprisoned.         , 

Same. — Bsply  to  Return. — Demurrer. —Departure. — ^A  reply  to  the  retmrn  tt> 
such  writ,  alleging  the  issue  and  levy  of  an  execution  on  real  estate  of 
the  replevin  bail,  the  sheriff's  neglect  to  return  the  same,  that  such  ball, 
for  six  months  after  becoming  so,  and  for  sixty  days  after  the  issue  of 
such  execution,  was  the  owner  of  other  property,  real  and  personal,  to 
the  value  of  more  than  one  thousand  dollars,  on  which  the  judgment  b 
a  lien,  is  a  departure  from  the  petition,  and  insufficient  on  demurrer. 

Same. — Jeopardy. — Providing  for  the  enforcement  of  an  existing  judg- 
ment, is  not  creating  a  second  jeopardy,  in  violation  of  section  14  of 
the  BiU  of  Rights,  1  R.  S.  1876.  p.  23. 

Same. — Punishment  Increased. — A  punishment  may  be  lessened,  but  not 
increased,  by  a  statute  enacted  after  the  commission  of  an  offence. 

^kyiE.— Payment. — Replevin  Bait. — Statute  Construed. — Under  the  criminal 
code  of  1852, 2  R.  S.  1876,  p.  407,  the  entry  of  replevin  bail,  as  well  as  pay- 
ment, terminated  the  power  to  imprison  under  a  judgment  of  convictioii. 

Same. — Ex  Post  Facto  Law. — Contracts. — Replevin  Bail. — Constitution.— 
The  1st  and  2d  sections  of  the  act  of  April  15th,  1881,  Acts  1881,  p.  560, 
do  not  conflict  with  section  14,  but  conflict  with  section  24  of  the  BiU  of 
Rights,  and  are  void  so  far  as  they  attempt  to  restore  a  right  to  Imprisoo 
where  that  right  had  been  fully  terminated  by  the  entry  of  replevin  baiL 

Same. — Query. — What  effect  has  the  statute  on  judgments  rendered  be- 
fore, but  replevied  after,  that  date? 

From  the  Harrison  Circuit  Court. 
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W.  N.  Tracewell  and  R.  J.  Tracewelly  for  appellant. 
D.  P.  Baldwin^  Attorney  General,  and  W.  W.  Thorn- 
ion^  for  appellee. 

Elliott,  J. — The  appellant  petitioned  the  Harrison  Cir- 
cuit Court  for  a  writ  of  habeas  coiymsy  alleging  in  his  peti- 
tion that  the  appellee  unlawfully  restrained  him  of  his  lib- 
■erty ;  that  the  cause  of  such  restraint  is  a  mandate  issued  on 
the  order  of  the  prosecuting  attorney  of  the  said  circuit  court 
cinder  the  act  of  April  15th,  1881 ;  that  the  petitioner  was 
adjudged  guilty  of  a  misdemeanor  by  said  circuit  court  on  the 
25th  day  of  September,  1880,  and  that  on  that  day  Jacob  F. 
Dinckerlocker  replevied  the  fine  and  costs  assessed  against 
the  petitioner.  The  restraint  is  alleged  to  be  illegal,  be- 
cause, 1st.  The  1st  and  2d  sections  of  the  act  of  1881  are 
in  conflict  with  section  24,  article  1,  of  the  constitution  of 
the  State,  and  therefore  void ;  2d.  The  said  sections  1  and  2 
are  in  conflict  with  section  14  of  article  1  of  the  constitution. 

The  appellee,  in  his  return  to  the  writ  issued  at  the  suit  of 
the  appellant,  alleged  that  he  was  the  sheriff  of  Harrison 
county  ;  that,  by  virtue  of  a  judgment  rendered  against  ap- 
pellant by  the  circuit  court  of  said  county,  upon  conviction 
of  a  misdemeanor,  the  appellant  was  committed  to  the  jail  of 
said  county  until  the  fine  and  costs  assessed  against  him  were 
paid  ;  that  said  judgment  was  replevied  by  Jacob  F.  Dinck- 
erlocker. A  copy  of  the  mandate  requiring  the  appellee  to 
take  the  appellant  into  custody  is  made  part  of  the  return. 

Exceptions  were  entered  by  appellant  to  the  return,  and  7 
-were  overruled.  After  his  exceptions  were  overruled,  the 
appellant  replied  setting  up,  substantially,  these  facts :  That 
on  the  29th  of  December,  1880,  the  State  caused  an  execu- 
tion to  be  issued  on  the  judgment  entered  against  appellant 
and  replevied  by  Jacob  F.  Dinckerlocker ;  that  the  sheriff 
^uly  levied  said  execution  on  the  real  estate  of  the  said 
Jacob  F.  Dinckerlocker ;  that  the  sheriff  retained  said  exe- 
cution, and  neglected  to  return  the  same  ;  that,  for  six  months 
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after  the  said  Jacob  F.  Dinckerlocker  entered  himself  as 
plevin  bail,  he  was  the  owner  of  a  large  amount  of  personal 
property,  and  continued  to  be  the  owner  thereof  for  more 
than  sixty  days  after  the  execution  came  to  the  hands  of  the 
sheriff ;  that  said  Dinckerlocker,  the  replevin  bail,  was  the 
owner  of  other  real  estate  than  that  levied  upon ;  that  the 
judgment  recited  in  the  mandate  is  and  has  been  a  lien  on 
said  real  estate  since  the  entry  of  bail,  and  that  it  is  of  the 
value  of  more  than  one  thousand  dollars. 

The  appellee  demurred  to  this  reply,  and  the  court  sus- 
tained the  demurrer. 

Section  1  of  the  act  of  April  15th,  1881,  provides  that 
whenever  a  person  is  adjudged  guilty  of  a  misdemeanor, 
and  punished  by  fine,  and  the  judgment  is  replevied,  the 
clerk  shall,  upon  the  expiration  of  the  stay,  issue  to  the 
sheriff  a  copy  of  said  judgment,  with  his  mandate  attached, 
and,  upon  the  receipt  thereof,  '*it  shall  be  the  duty  of  the 
sheriff  or  constable  to  arrest  the  defendant  and  commit  him 
to  jail  unless  or  until  such  fine  and  costs  are  paid." 

Section  2  of  said  act  reads  as  follows  :  *'The  provisions 
of  this  act  shall  apply  to  all  fines  heretofore  assessed,  as  well 
as  to  all  fines  hereafter  to  be  assessed."  Acts  1881,  p.  560. 

The  Legislature  has  in  express  terms  declared  that  the 
act  shall  have  a  retroactive  effect,  and  the  only  question  for 
the  courts  is  whether  the  Legislature  had  power  to  make  the 
act  operate  upon  judgments  rendered  before  its  enactment. 

The  act  is  not  invalid  under  the  14th  section  of  article 
first  of  the  constitution  of  the  State,  for  the  convicted  person 
is  not  put  in  jeopardy  twice  for  the  same  offence.  The  only 
jeopardy  in  which  he  was  ever  placed  is  that  which  attached 
to  the  trial  in  which  the  judgment  of  conviction  was  ren- 
dered. The  act  of  1881  does  not  require  that  there  shall  be 
another  trial,  nor  does  it  subject  the  convicted  person  to  any 
second  danger  of  conviction .  Providing  for  the  enforcement 
of  an  existing  judgment  is  not  creating  a  second  jeopardy.. 
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The  question,  whether  the  act  is  in  conflict  with  section 
24  of  the  Bill  of  Rights,  is  a  much  more  difficult  one  than  that 
which  we  have  just  discussed.  The  act  we  are  examining 
does  not  create  any  new  offence,  and  can  not,  therefore,  be 
said  to  make  that  a  crime  which  was  not  one  before  its  en- 
actment. It  is  not,  within  the  strict  meaning  of  the  consti- 
tution, an  ex  post  facto  law.  But  it  is  held  that  where  the 
punishment  is  increased  by  a  subsequent  statute,  the  consti- 
tutional provision  referred  to  is  violated.  The  punishment 
may  be  lessened,  but  it  can  not  be  increased.  Strong  v.  The 
State,  1  Blackf.  193;  Commonwealth  v.  Mott,  21  Pick. 
492 ;  The  State  v.  Arlin,  39  N.  H.  179  ;  Mullen  v.  People^ 
31  HI.  444.  The  statute  we  have  in  hand  does  not  in  terms 
pro/ess  to  increase  the  punishment ;  it  only  professes  to  pro- 
vide a  remedy  for  the  enforcement  of  a  judgment  of  convic- 
tion rendered  before  its  enactment.  If  the  statute  does  no 
more  than  change  an  existing  remedy  it  must  be  upheld,  for 
it  is  well  settled  that  the  Legislature  may  change  remedies  as 
well  in  criminal  as  in  civil  cases.  Cooley's  Const.  Lim.  272  ; 
Story  Const.,  sec.  1345,  vide  author's  note.  The  case  turns, 
therefore,  upon  the  question  whether  the  statute  does  do 
more  than  change  the  remedy  existing  prior  to  its  passage. 

The  law  as  it  stood  prior  to  the  act  of  1881,  provided 
that,  "When  the  defendant  is  adjudged  to  pay  any  fine  and 
costs,  the  court  shall  order  him  to  be  committed  to  the  jail  of 
the  county  until  the  same  are  paid  or  replevied."  The  right 
to  imprison  is  expressly  limited  by  this  statute.  If  the  fine  is 
either  paid  or  replevied,  the  right  to  imprison  ceases.  If  the 
fine  had  been  paid,  there  could  thereafter  have  been  no  im- 
prisonment, and  the  express  language  of  the  statute  gives 
to  the  entry  of  replevin  bail  the  same  effect  as  is  given  to 
payment,  and  what  is  true  of  payment  must  be  true  of  thd 
entry  of  replevin  bail.  If  payment  destroys  the  right  to^ 
imprison,  so  also  must  the  replevin  of  the  judgment.  Wer 
think  it  would  not  be  within  the  power  of  the  Legislature  to 
restore  the  right  to  imprison  after  it  had  been  determined 
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by  payment,  and  that  the  same  rule  applies  to  cases  where 
the  judgment  is  replevied.  It  is  true  that  the  enhy  of 
replevin  bail  does  not,  as  a  general  rule,  satisfy  or  discharge 
the  judgment ;  it  simply  suspends  its  operation  and  enforce- 
ment. But,  under  the  peculiar  language  of  the  act  of  1852» 
the  entry  of  replevin  bail  does  terminate  the  power  to  im- 
prison. The  Legislature  had  no  power  to  restore  to  life  an 
extinct  right.  This  is  in  effect  what  this  statute  attempts  to 
do,  notwithstanding  it  professes  to  do  no  more  than  change 
a  remedy.  By  complying  with  the  statute  in  force  when 
the  judgment  was  rendered,  the  appellant  hacf  secured  immu- 
nity from  imprisonment,  and  in  our  judgment  the  Legisla- 
ture had  no  power  to  take  away  this  immunity  by  a  subse- 
quent statute.  When  the  appellant  had  done  all  that  the 
law  required  that  he  should  do  to  escape  imprisonment,  the 
Legislature  could  not  deprive  him  of  the  right  thus  fully 
vested,  and  place  him  again  in  peril  of  imprisonment  by 
giving  an  after-enacted  statute  a  retrospective  effect.  Such 
a  statute  does  more  than  change  the  remedy.  It  places  the 
accused  in  a  situation  of  danger,  not  of  a  second  conviction, 
but  of  a  deprivation  of  personal  liberty,  from  which  by 
an  tict  fully  consummated  he  had,  according  to  law,  com- 
pletely freed  himself.  The  case  in  hand  falls  clearly  witUn 
that  of  Moore  v.  The  State,  24  Alb.  L.  J  306,  where  the 
subject  is  very  ably  and  exhaustively  discussed.  This  statute 
is  not  merely  a  retroactive  law,  acting  only  upon  the  remedy, 
as  was  the  case  in  Ex  parte  Bethurum,  66  Mo.  545,  but  is  a 
statute  attempting  to  add  the  penalty  of  imprisonment,  from 
which  the  accused  had  fully  relieved  himself  in  strict  con- 
formity to  the  law  in  force  when  the  act  was  committed  and 
the  judgment  entered.  The  attempt  here  is  not  to  provide 
for  adjudging  a  penalty,  proper  and  just  under  the  law  exist- 
ing, when  the  offence  was  committed  and  judgment  rendered, 
but  to  provide  a  penalty  which  the  accused  could  not  possi- 
bly have  been  compelled  to  suffer  under  the  law  existing 
when  the  judgment  was  rendered,  and  in  force  at  the  time 
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he  had  secured  himself  against  the  possibility  of  legal  im- 
prisonmeut.  The  act  of  1881,  so  far  as  it  relates  to  judg- 
ments entered  and  replevied  before  it  took  effect,  is  uncon- 
stitutional. We  are  not  called  upon  to  decide  what  its  effect 
is  as  applied  to  judgments,  rendered  before,  but  replevied 
after,  it  went  into  force. 

The  court  erred  in  overruling  appellant's  exceptions  to  the 
return.  The  demurrer  to  the  reply  was  properly  sustained. 
There  was  a  plain  departure  from  the  petition. 

Judgment  reversed,  at  the  costs  of  the  appellee. 

WoRDEN  and  Woods,  J  J. ,  concur  in  the  conclusion  reached, 
but  not  entirely  upon  the  ground  upon  which  it  is  placed  in 
the  principal  opinion. 


•  •» 
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Criminal  Law. — False  Pretences . — Indictment. — An  i ndictment,  charging    T^T^!^^ 
the  obtaining  of  property  under  false  pretences,  must  specify  the  pre-       75     553 
tences,  the  goods  obtained,  and  from  whom,  negative  the  pretences,  aver    .i^..... 
that  the  defendant  knew  them  to  be  false,  and  show  the  connection  be- 
tween them  and  the  fraud  accomplished  by  their  means. 

Same. — Claim  Against  County, — Allowance  by  Board  of  Commissioners. — 
Warrant  and  Order  to  Auditor. — Payment  by  Treasurer. — Counts  of  an 
indictment,  charging  false  pretences  in  obtaining  payment  of  a  claim 
against  a  county,  which  fail  to  accurately  describe  the  pretences,  the 
order  or  warrant  issued  to  the  defendant,  to  whom  it  was  payable,  for 
what  amount  it  was  drawn,  and  the  connection  between  the  false  pre- 
tences relied  on  by  the  board  of  commipsioners  in  allowing  the  claim, 
and  the  act  of  the  treasurer  in  paying  the  amount  allowed,  are  insuffi- 
cient on  motion  to  quash. 

Same. — Warrant  and  Order  of  Board  to  Auditor  of  County  for  Payment  of 
Money. — ^A  warrant  and  order  of  the  board  of  commissioners,  npon  the 
■auditor  of  the  county,  for  the  payment  of  money,  is  an  instrument  un- 
Imown  to  our  law. 
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From  the  Allen  Criminal  Circuit  Court. 

S.  M.  Henchy  for  appellant. 

2).  P.  Baldwin^  Attorney  General,  W.  S.  O^Rourke^ 
Prosecuting  Attorney,  A.  ZoUars  and  W.  W.  Tkomiotir 
for  the  State. 

NlBLAGK,  J. — Abraham  J.  Johnson,  the  appellant,  wa» 
indicted  for  obtaining  property  and  money  under  false  pre- 
tences. The  indictment  contiiined  two  counts.  The  appel- 
lant severally  moved  to  quash  both  counts  of  the  indictment, 
but  his  motion  was  overruled  as  to  both  counts.  A  jury 
found  him  guilty  as  charged,  fixing  his  punishment  at  a 
fine  and  imprisonment  in  the  State's  prison  for  two  years, 
and,  over  a  motion  in  arrest,  judgment  was  rendered  ac- 
cordingly. 

The  evidence  is  not  in  the  record,  and  the  only  questions 
presented  upon  this  appeal  are  upon  the  alleged  insufiiciency 
of  both  counts  of  the  indictment. 

The  first  count  charged  that  the  appellant,  on  the  17th 
day  of  March,  1881,  at  the  county  of  Allen,  in  this  State, 
unlawfully,  feloniously  and  designedly,  and  with  intent  to 
defraud  the  said  county  of  Allen,  did  feloniously  and 
falsely  pretend  to  the  board  of  commissioners  of  the  said 
county  of  Allen,  that  he,  the  appellant,  had,  before  that 
time,  suffered  and  sustained  damages  to  a  certain  buggy,  in 
the  sum  of  five  dollars,  by  said  buggy  falling  thi-ough  a 
bridge  on  a  public  highway  m  Jefferson  township,  in  that 
county,  by  means  of  which  false  pretences,  he,  the  appel- 
lant, did  then  and  there  feloniously  obtain  from  said  county, 
by  its  said  board  of  commissioners,  a  certain  warrant  and 
order  upon  the  auditor  of  said  county  for  the  pa3m[ient  of 
money,  of  the  value  of  five  dollars,  with  intent  then  and 
there  to  cheat  and  defraud  the  said  county  of  Allen; 
whereas,  in  truth  and  in  fact,  the  appellant  had  not  suffered 
and  sustained  damages  to  said  buggy,  or  any  other  buggy» 
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by  the  same  falling  through  a  bridge  in  said  township  of 
Jefferson,  or  any  other  bridge  in  said  county  of  Allen. 

The  second  count  was*  substantially  similar  to  the  first, 
except  that  it  charged  that  the  appelhint  had  paid  five  dol- 
lars for  repairing  the  alleged  injury  to  the  buggy,  for  which 
he  filed  with  the  board  of  commissioners  an  account,  verified 
by  his  affidavit,  against  said  county  of  Allen,  and  by  mean* 
of  which  he  feloniously  obtained  from  said  board  of  com- 
missioners an  allowance  of  five  dollars,  that  amount  being- 
paid  to  the  appellant  by  the  treasurer  of  Allen  county,  by 
order  of  said  board  of  commissioners. 

Bishop,  in  his  work  on  statutory  crimes,  while  discussing* 
what  is  necessary  to  make  out  the  crime  of  **false  pre-^ 
tences,"  at  section  452,  says :  ''It  is  not  sufficient  merely  to- 
charge  the  offender  with  having  employed  *false  pretences,' 
in  the  naked  words  of  the  statute,  the  pleader  must  go- 
further  and  specify  the  pretences;  so  also  he  must  spe- 
cify the  goods  obtained,  and  from  whom.  The  indictment 
must  negative  the  pretences,  aver  that  the  defendant  knew 
them  to  be  false,  show  the  connection  between  them  and  the 
a<5compHshed  fraud,  and  in  all  other  respects  conform  to 
the  rules  of  sound  pleading."  What  is  thus  said  is  well 
sustained  by  the  authorities,  and  has  a  practical  application: 
to  the  indictment  before  us.  The  State  v.  Smith,  8  Blackf . 
48» ;  2  Bishop  Criminal  Law,  sec.  460,  et  seq. ;  Moore  Crim- 
inal Law,  sec.  733 ;  Wharton  Criminal  Law,  sec.  2,070,  etseq. 

The  first  count  of  the  indictment  did  not  sufficiently  de- 
scribe the  warrant  alleged  to  have  been  obtained  from  the 
board  of  commissioners  by  the  appellant.  The  amount  of 
the  waiTant  is  not  given,  nor  is  it  stated  to  whom  it  wa* 
made  payable.  Besides,  the  averment,  that  the  warrant  was^ 
an  order  by  the  commissioners  on  the  auditor  for  the  pay- 
m^int  of  money,  was  evidently  an  imperfect,  if  not  a  palpa- 
bly mistaken,  description  of  the  paper  intended  to  be  de-. 
scribed.     We  know  of  no  authority  which  the  county  com- 
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missioners  possessed,  in  any  event,  to  draw  such  a  warrant 
upon  the  auditor  of  their  county. 

Conceding,  without  deciding,  that  money  obtained  from 
a  county,  through  the  medium  of  an  allowance  by  its  com- 
missioners, falsely  and  fraudulently  procured,  may  amount, 
in  a  flagrant  case,  to  obtaining  money  under  false  pretences, 
we  think  it  was  not  properly  made  to  appear,  by  the  second 
oount,  that  the  five  dollars  paid  by  the  treasurer  of  Allen 
•county  to  the  appellant,  was  obtained^by  him  as  the  result, 
and  by  means  of,  the  allowance  whidn  he  procured  upon  his 
jiccount  filed  against  the  county.  ^ 

The  mdictment  in  a  case  like  this  must  chat^e  either  in 
"direct  terms,  or  by  averments  from  which  the  inference  is 
inevitably  drawn,  that  the  defendant  knew  the  representa- 
tions by  which  the  injured  party  was  deceived  were  false  at 
the  time  they  were  made.  Under  the  rules  of  good  plead- 
ng,  it  is  safer  to  aver  directly  in  every  case  that  the  defend- 
ant knew  the  representations  to  be  false. 

Whether  the  indictment  in  this  case  made  it  sufficiently 
apparent  that  the  appellant  knew  the  representations  charged 
to  have  been  made  by  him  were  false,  is  a  question  we  have 
neither  fully  nor  carefully  considered.  See  The  State  v. 
jSnydeVy  66  Ind.  203 ;  also  Wharton  Precedents  of  Indict* 
ments,  etc.,  forms  528  and  529,  and  notes.  Nor  have  we 
•considered  the  question  as  to  whether  the  representations 
alleged  to  have  been  made  by  the  appellant  were  such  as 
might  reasonably  have  induced  the  commissioners  to  allow 
and  pay  his  claim.  Our  conclusion  is  that  the  motion  to 
quash  ought  to  have  been  sustained  as  to  both  counts  of 
the  indictment. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

The  clerk  will  give  the  proper  notice  for  a  return  of  the 
prisoner. 
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Pecedents'  Estates. — Will, — Legacy. — Direction  to  Invest. — Bank  Stocks 
— ^A  direction  in  a  will  that  a  legacy  be  put  at  interest  must  be  strictly 
followed ;  and,  in  such  case,  bank  stock  is  not  a  proper  investment. 

Same.- -Final  Beport.  —  Legatee* s  Exceptions.  —  Evidence.  —  Unsupported 
Finding. — Upon  exceptions  by  a  legatee  to  a  final  settlement  report  of 
an  administrator  with  the  will  annexed,  evidence  that. without  an  order 
of  court,  and  without  the  knowledge  of  the  legatee,  he  invested  the 
legacy  in  bank  stock,  in  his  own  name,which  depreciated  in  value,  caus- 
ing a  loss  of  a  portion  of  the  trust  fund,  and  that  he  had  paid  the  lega- 
tee the  part  only  which  remained  after  deducting  the  loss,  was  insuf- 
ficient to  justify  a  finding  and  judgment  confirming  his  report  and  dis-  . 
charging  him  from  his  trust  as  to  the  objecting  legatee. 

Same. — Administrator's  Profit  and  Loss. — In  such  case,  the  admin istrator, 
having  had  opportunity  of  profit  in  the  rise  in  value  of  the  bank  stock, 
can  not  cast  the  loss  upon  the  trust  estate,  but  must  suffer  it  himself. 

Samb.— -Settlement.  —Contract. — Performance. --In  such  case,  where  the 
evidence  shows  that  the  parties  made,  and  in  part  executed,  a  settle* 
ment  on  an  agreed  basis,  the  legatee  has  a  right  to  enforce  full  per- 
formance. 

From  the  Clark  Circuit  Court. 

M.  C  Hester^  for  appellants. 

C.  L.  Jewett  and  H.  E.  Jewell^  for  appellee. 

Woods,  J. — ^The  appellants,  who  are  husband  and  wife,, 
filed  exceptions  to  the  final  settlement  report  of  the  appel- 
lee, as  administrator,  with  the  will  annexed,  of  the  estate  of 
John  Denny.  Issues  of  fact  were  formed,  and  a  trial  had^ 
which  resulted  in  a  finding  and  judgment  for  the  appellee, 
confirniing  his  report  and  discharging  him  from  his  trust  as 
to  the  appellant  Agnes  C.  Gilbert.  The  only  question  pre* 
sented  here  is,  whether  the  finding  is  contrary  to  the  law 
and  the  evidence.  There  is  no  conflict  in  the  evidence,  and 
it  shows  the  following  facts : 

John  Denny  died  testate,  and  by  his  will  made  a  bequest 
to  his  daughter,  Agnes,  which  was  not  to  be  paid  to  her  so 
long  as  she  remained  the  wife  of  her  then  husband,  but  was 
to  be  put  at  interest  by  the  executor,  and  the  interest  to  be 
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paid  to  her  in  person.     The  terms  of  the  will,  so  far  as 
necessary  to  be  considered,  may  be  found  in  the  opinion 
delivered  in  Gilbert  v.  Welsch^  51  Ind.  491,  in  which  case  it 
was  decided  that,  having  been  divorced  from  her  said  hus- 
band^ she  was  entitled  to  receive  the  bequest  into  her  own 
possession  and  control.     Barnett,  the  executor  named  in  the 
will,  managed  the  trust  until  June,  1874,  when  be  made  to 
the  court  a  report  for  final  settlement,  showing  in  his  hands 
from  said  legacy,  for  the  use  of  said  Agnes,  the  sum  of 
$1,614.63,  and  an  equal  sum  for  her  sister  Eliza,  and  asking 
to  be  allowed  to  resign  the  trust.     This  report  the  court 
approved,  and  ordered  him  to  pay  said  sums  to  his  successor, 
when  appointed;    Thereupon  the  appellee  was  duly  appointed 
the  successor  in  said  trust,  for  both  said  Agnes  and  Eliza ; 
but,  instead  of  taking  from  Barnett  the  said  sums  in  money 
which  Barnett  was  ready  to  pay,  the  appellee  received  the 
sum  of  $79.26  in  cash,  and,  for  the  remainder,  took  an  assign- 
ment of  thirty  shares,  of  the  par  value  of  $100  each,  of  the 
capital  stock  of  the  First  National  Bank  of  JeffersouvilJe, 
Indiana,  at  and  for  the  price  of  $105  for  each  share.     The 
assignment  was  taken  by  the  appellee  in  his  own  name, 
without  any  trust  being  expressed  or  indicated,  but  with  the 
intention  to  hold  the  stock  as  an  investment  of  said  legacies ; 
and  this  intention  was  known  to  the  officers  of  the  bank. 
The  bank  was  at  the  time  prudently  managed,  and  was  pay- 
ing five  per  cent,  semi-annual  dividends  upon   its  stock, 
which  was  then  worth  in  the  market  and  in  fact  $105  per 
share.     Before  receiving  the  stock,  the  appellee  made  care- 
ful and  proper  inquiries  concerning  its  value,  and  took  it  in 
good  faith,  believing  it  to  be  a  good  and  ^afe  investment. 
Thereafter  the  appellee  paid  to  the  said  Agnes  the  dividends 
received  upon  said  stock,  but  for  each  sum  so  paid  to  her 
fihe  gave  a  receipt  describing  it  as  * 'interest  on  my  legacy," 
or  "interest  on  my  legacy  of  $1,614.63,"  etc.     In  his  receipt 
to  his  predecessor  in  the  trust,  the  appellee  had  chaiged 
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himself  with  that  sum  of  money  received  on  account  of  the 
legacy  of  said  Agnes  ;  the  verified  final  statement  of  Barnett, 
^ith  which  said  receipt  was  filed  as  voucher,  showed  the 
transfer  of  said  sum  in  money ;  and  there  is  in  the  evidence 
nothing  which  shows,  or  fairly  tends  to  show,  that  the  said 
Agnes  knew  or  approved  of  the  investment  in  said  shares  of 
stock.  Soon  after  the  investment  was  made,  the  bank  suf- 
fered unexpected  losses,  equal  to  one-fouith  of  the  value'of 
the  capital  stock,  and,  in  consequence  thereof,  the  original 
shares  were  cancelled,  and  new  stock  issued  to  the  amount 
of  seventy-five  per  cent,  of  the  old,  making  the  new  shares 
of  par  value,  but  resulting  in  a  loss  of  nine  hundred  dollars 
of  the  sum  invested  by  the  appellee,  of  which,  in  his  said  final 
report,  he  has  charged  the  one-half  against  said  Agnes ;  and 
to  this  charge  mainly  the  appellants  address  their  excep- 
tions. The  new  shares  of  stock  were  also  issued  to  the  ap- 
pellee in  his  own  name.  The  original  purchase  had  been 
made  by  the  appellee,  without  an  order  of  court  therefor, 
and  the  transaction  had  never  been  reported  to  the  court  or 
confirmed,  before  the  confirmation  of  said  final  report,  from 
which  this  appeal  is  prosecuted.  The  evidence  also  shows  a 
settlement  between  the  parties,  which,  according  to  the  tes- 
timony of  the  appellee,  the  only  witness  who  testified  on  the 
subject,  was  as  follows :  * 'About  the  20th  day  of  October, 
1876,  after  the  bank  stock  had  been  reduced,  and  while  I 
supposed  I  had  to  bear  the  loss  of  the  depreciation,  Mr.  Gil- 
bert and  I  agreed  that  I  should  pay  him,  for  his  wife,  eight 
hundred  dollars  in  cash,  and  should  transfer  to  them  six 
hundred  dollars  of  the  new  stock  that  had  been  issued  to 
me,  the  stock  to  be  taken  at  par  value.  I  was  to  retain  the 
right  to  receive  whatever  was  made  on  the  said  stock  from 
the  suspended  debts  due  the  bank.  In  accordance  with  this 
agreement,  I  paid  the  eight  hundred  dollars  and  transferred 
the  six  hundred  dollars  of  bank  stock  to  Mr.  Gilbert,  and 
took  the  receipt  of  himself  and  wife  for  fourteen  hundred 
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dollars.  It  was  agreed  further  between  us,  at  that  time, 
that  as  soon  as  I  should  settle  with  the  court,  and  find  what 
more  was  due  his  wife,  if  anything,  I  should  then  pay  such 
balance,  if  any.  This  agreement  with  Gilbert  was  made 
upon  the  supposition  that  I  had  to  account  for  the  sam  of 
$1,614.63,  for  which  I  had  receipted  to  Bamett  as  so  much 
money." 

The  appellants  claim,  upon  these  facts,  that  the  loss  on 
the  bank  shares  is  the  individual  loss  of  the  appellee,  be- 
cause the  investment  was  made  without  authority  of  the 
court,  was  made  in  his  own  name  as  an  individual  invest- 
ment, and,  if  made  in  execution  of  the  trust,  it  was  in  vio- 
lation of  the  terms  of  the  will,  which  required  the  tegacy  to 
be  put  at  interest.  On  the  other  hand,  the  counsel  for  the 
appellee  claim,  on  the  authority  of  1  Perry  Trusts,  sees. 
452,  460,  that  the  direction  to  put  at  interest,  means  no 
more  than  a  direction  to  make  the  fund  productive,  and  that 
the  appellee's  duty  was  to  make  an  investment,  without 
waiting  for  an  order  of  court  therefor.  They  further  argue 
that  bank  stock  is  a  proper  investment,  and  claim  that  it  \s 
so  held  in  by  far  the  greater  number  of  the  States  of  the 
Union,  wherein  the  courts  have  passed  upon  the  question. 
They  cite  Harvard  College  v.  Amory^  9  Pick.  446 ;  LoveU 
V.  mnot,  20  Pick.  116;  Clark  v.  Garfield,  8  Allen,  427; 
Smyth  V.  BumSy  25  Miss.  422 ;  Brown  v.  Wright^  39  Ga. 
96 ;  Hammond  v.  Hammond,  2  Bland  Ch.  306 ;  Gray  v. 
Lynch,  8  Gill,  403 ;  Murray  v.  Feinour,  2  Md.  Ch.  418. 

There  are  several  reasons  why,  in  our  judgment,  the  loss 
ill  question  must  be  borne  by  the  appellee.  First,  because, 
at  the  beginning  of  his  trust,  withholding  the  truth  of  the 
case  from  the  court  and  the  parties  interested,  he  charged 
himself  on  the  record  with  money  not,  in  fact,  received,  and 
took  the  assignment  of  the  stock  in  his  own  name.  Further 
than  the  facts  stated,  there  is  no  ground  for  charging  any 
bad  faith,  and  it  is  to  be  presumed  that  none  was  intended ; 
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yet,  by  the  course  pursued,  the  appellee,  in  some  measure, 
saved  the  opportunity  of  claiming  for  himself  the  benefit  of 
any  rise  in  the  value  of  the  shares,  and,  a  loss  having  occur- 
red, he  should  not  be  permitted  to  cast  it  upon  the  trust 
estate.  The  rule,  which  requires  that  trust  funds  be  kept 
separate  from  individual  moneys  or  investments,  can  not  be 
relaxed  with  safety.  It  is  well  settled,  that,  if  a  trustee  de- 
posit the  trust  fund  in  bank,  in  his  own  name,  he  will  be 
charged  with  interest  upon  it,  and,  if  a  loss  occur,  through 
failure  of  the  bank,  or  otherwise,  he  must  suffer  it.  1  Perry 
Trusts,  sees.  443,  444,  468,  and  cases  cited.  It  is  true 
that,  in  Richardson  v.  Tlie  State^  ex  rel.^  55  Ind.  381,  it 
was  held  that  the  taking  of  notes  by  a  guardian,  in  his  own 
name,  for  moneys  belonging  to  his  ward,  was  not  conclusive 
proof  of  a  conversion.  On  this  subject,  see  T/ip  State,  ex 
rel.,  V.  Sanders,  62  Ind.  562  ;  L(ywry  v.  The  State,  exreL,  64 
Ind.  421 ;  Tucker  y.  The  State,  exrel.,12  Ind.  242. 

But  the  question  before  us  is  not  a  question  of  conver- 
sion, nor  one  to  be  determined  by  the  same  test.     Whether* 
a  conversion  of  the  trust  money  or  property  has  occurred, 
depends  somewhat  upon  the  intention  of  the  trustee  in  doing 
the  act  which  is  claimed  to  constitute  the  conversion,  as  well 
as  upon  the  nature  and  consequences  of  the  act,  but  the  rule 
which  holds  the  trustee  personally  responsible  for  losses  in- 
curred of  money  deposited  or  invested  in  his  own  name, 
rests,  as  we  conceive,  upon  different  considerations.     By 
deposits  and  investments  in  his  own  name,  the  trustee  ob- 
tains advantages  by  way  of  personal  credit  and  otherwise,  to 
which  he  is  not  justly  entitled,  and  good  policy,  with  a  view  to 
the  faithful  conduct  of  those  who  are  made  trustees,  requires 
that  they  should,  in  such  a  case,  take  the  risk  of  loss,  and, 
that  there  should  be  no  inquiry  permitted  into  the  good  faith 
of  such  transactions,  the  secret  springs  of  which,  in  moBt 
cases,  it  would  probably  be  impossible  to  discover. 
Vol.  75.-36 
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In  the  second  place,  the  provision  of  the  will,  that  the  1^- 
acy  should  be  put  at  interest,  is  equivalent  to  a  direction 
that  the  fund  be  either  loaned  at  interest,  or  invested  in  an 
interest-bearing  security.  The  law  is,  that  such  directions 
in  a  last  will  or  testament  must  be  strictly  followed.  1  Peny 
Trusts,  sees.  452,  460,  461.  It  can  not  be  properly  said 
that  shares  of  capital  stock  in  a  bank  are  interest-bearing 
securities.  Dividends,  customarily  at  least,  are  declared  at 
the  will  of  a  board  of  directors.  They  may  be  small  or 
great,  or,  if  emergencies  require,  may  be  omitted  entirely. 
But  interest  is  a  matter  of  contract,  certain  in  amount  and 
in  the  terms  of  payment,  and  always  enforceable  by  the 
ample  remedies  of  the  law,  if  the  loan  or  investment  be 

prudently  made. 

In  the  third  place,  the  evidence  shows  that  the  parties 
made,  and  in  part  executed,  a  settlement  between  them- 
selves, on  a  basis  inconsistent  with  the  position  now  taken 
by  the  appellee.  That  settlement  was  made  upon  the  under- 
standing that  the  appellee  was  accountable  for  $1,614.63  in 
money,  and,  upon  that  understanding,  the  appellants  con- 
sented to  accept  of  him,  in  part  payment,  $600  of  his  new 
bank  stock.  That  stock  is  not  money,  and  may  or  may 
not  be,  or  have  been,  worth  the  price  at  which  it  was  taken 
but,  having  accepted  it  of  the  appellee  on  the  theory  that  he 
must  account  for  the  sum  named,  they  have  the  right  to  have 
the  account  adjusted  on  that  basis. 

Exception  is  also  made  to  some  small  items  of  costs  paid 
by  the,  appellee,  but  we  do  not  find  that  any  error  has  inter- 
vened in  reference  thereto. 

A  motion  to  dismiss  the  appeal  in  this  case  has  been  filed. 
In  this  respect,  the  facts  are  substantially  the  same  as  in 
West  V.  CavinSj  74  Ind.  265,  and,  in  accordance  with  the 
decision  made  in  that  case,  the  motion  must  be  overruled. 

The  judgment  is  reversed,  with  costs,  and  with  instruo- 
tions  to  grant  a  new  trial. 
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No.  7397. 

The  State,  ex  rel.  Buck  et  al.,  v.  Trout  et  al. 

ICEFLETiir  Bail.— jPotZttre  of  Justice  to  Attest  Entry.— Damdges.-^The  fail- 
ure of  a  justice  of  the  peace  to  attest  the  entry  of  replevin  bail  does  not 
relieve  the  bail  from  liability,  and  such  failure  of  the  justice  is  not  such 
a  breach  of  his  official  bond  as  would  authorize  the  recovery  of  sub- 
stantial damages. 

Sams.— Nominal  Damages. — Supreme  Court.— The  Supreme  Court  will  not 
reverse  a  judgment  where  the  sole  question  is  as  to  the  right  to  recover 
purely  nominal  damages. 

From  the  Boone  Circuit  Court. 

J.  W.  Clements  and  !r.  J.  Terhuney  for  appellants. 
JR.  W.  Harrison  and  B.  JS.  Higgins^  for  appellees. 

Elliott,  J. — ^This  action  was  instituted  by  the  relators 
upon  the  official  bond  executed  by  Trout,  one  of  the  appel- 
lees, for  the  faithful  discharge  of  the  duties  of  the  office  of 
justice  of  the  peace.  The  breach  assigned  is  that  the  said 
Trout  negligently  omitted  to  attest  the  entry  of  replevin  bail 
upon  a  judgment  rendered  by  him  as  a  justice  of  the  peace  in 
relators'  favor,  and  thereby  caused  the  relators  to  lose  the 
amount  of  their  judgment.  The  action  is  rested  upon  the 
theory  constructed  by  the  cases  of  Hougland  v.  The  State^  ex 
rel.y  43  Ind.  637,  and  Fentriss  v.  The  State ^  ex  rel.,  44  Ind. 
271.  These  cases  have  been  overruled,  and  the  doctrine  de- 
clared by  them  exploded.  We  are  fully  satisfied  that  they 
were  rightly  overruled,  for  we  are  sure  that  they  were  rad- 
ically unsound. 

Under  the  rule  declared  in  the  later  cases,  and  which  we 
fully  approve,  the  failure  of  the  justice  to  attest  the  entry 
of  replevin  bail  does  not  relieve  the  bail  from  liability. 
He  is  as  fully  bound  as  though  the  justice  had  made  the  for- 
mal attestation.  Miller  v.  McAllister^  59  Ind.  491 ;  JEUz- 
roth  V.  VoriSy  74  Ind.  459.  As  the  omission  of  the  justice 
was  of  a  mere  formal  act,  which  in  no  wise  impaired  the 
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undertaking  of  the  replevin  bail,  it  can  not  be  said  that  he 
was  guilty  of  such  official  misconduct  as  caused  appellant  any 
legal  injury.  If  he  was  guilty  of  non-feasance  at  all,  it  did 
the  appellant  no  actual  injury,  and  the  utmost  that  could  be 
recovered  would  be  merely  nominal  damages.  Upon  the 
theory  that  the  complaint  shows  facts,  a  question  we  do  not 
decide,  which  entitled  the  appellant  to  nominal  damages,  we 
can  not  reverse ;  for  it  is  well  and  rightly  settled,  that  there 
can  be  no  reversal  in  cases  where  the  sole  question  is  as  to 
the  right  to  recover  purely  nominal  damages. 
Judgment  affirmed. 


•  •• 
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Supreme  Court. — Presumption. — Record  — Complaint, — Where  a 
cient  complaint  is  found  in  the  record,  with  nothing  showinjr  that  it  is 
not  properly  there,  the  Supreme  Court  will  presume  that  it  came  into 
the  record  regularly  and  rightfully. 

Vendor  and  Purchaser. — Mortgage, — Lien. — Conveyance. —  Where  a 
purchaser  of  real  estate  assumes  to  pay  a  mortgage  thereon  as  a  part 
of  the  purchase-money,  obtains  possession  under  the  conveyance  con- 
taining the  contract  of  assumption,  in  which  the  mortgage  is  accurately 
described,  such  purchaser  can  not,  in  an  action  to  reform  and  foreclOiBe 
the  mortgage,  defeat  the  lien  thereof  by  showing  that  the  real  estate 
was  inaccurately  or  Imperfectly  described  in  the  mortgage. 

Same. — Right  to  Reform  Deed. — ^The  conveyance  of  real  estate  by  an  in- 
accurate or  imperfect  description  vests  in  the  purchaser  a  right  to 
have  the  deed  reformed  and  to  secure  the  land  contracted  for,  and  he 
can  not  hold  this  right  and  defeat  the  collection  of  the  parchase-mooey. 

Same. — Assumption  of  Mortgage. — Bona  Fide  Purchaser. — Principal  amd 
Surety. — One  who  assumes  to  pay  a  mortgage  upon  real  estate  pnr- 
chased  by  him  does  not  occupy  the  position  of  a  subsequent  bona  Me 
purchaser;  he  is  not  a  stranger,  but  a  privy,  and  as  such  subject  to  the 
same  equities  as  would  prevail  against  his  vendor.    He  becomes  the 
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principal  debtor,  and  he  whose  debt  he  assumes  occupies  the  position 
of  surely. 

Same. — Mortgagor  in  Possession, — In  such  case,  the  purchaser  is  virtually 
the  mortgagor  in  possession,  and  the  mere  delay  of  the  mortgagee  to 
coerce  payment  of  the  mortgage  does  not  prejudice  the  rights  of  such 
purchaser. 

Same. — Purchaser  in  Possession. — A  purchaser  of  real  estate  in  possession 

*  can  not  successfully  resist  payment  of  purchase-money  upon  the  ground 
that  the  description  of  the  land  in  the  conveyance  is  uncertain  or  im- 
perfect. 

Same. — Mutual  Mistake. — ^A  mutual  mistake  of  the  vendor  and  purchaser 
in  the  description  of  the  real  estate  conveyed  may  be  corrected  be- 
tween the  original  parties  or  privies  thereto. 

From  the  Wabash  Circuit  Court. 

M.  JH.  Kiddy  for  appellant. 

J.  D,  Connor  and  J.  D.  Connor ^  Jr.^  for  appellees. 

Elliott,  J. — Halderman  and  Brower  instituted  this  action 
to  reform  and  foreclose  a  mortgage,  executed  by  Michael 
Wagaman.  Figart,  the  appellant,  claims  to  be  the  owner 
of  the  real  estate  in  controversy,  by  purchase  from  the 
mortgagor. 

The  case  is  here  for  the  second  time.  Upon  the  former 
appeal,  a  judgment  rendered  in  favor  of  the  appellees  was 
reversed  upon  the  ground  that  the  complaint  was  bad,  be- 
cause it  did  not  set  out  a  copy  of  the  mortgage  upon  which 
the  action  was  founded.  Figart  v.  Halderman^  59  Ind.  424. 
We  are  now  asked  to  reverse  the  judgment  rendered  upon 
the  second  trial,  because,  as  appellant's  counsel  asserts,  the 
complaint  in  the  record  now  before  us  is  the  same  as  that 
which  this  court  pronounced  bad  when  the  case  was  first 
here  on  appeal.  It  is  the  duty  of  the  trial  courts  to  obey 
the  rule  declared  by  this  court,  and,  if  the  complaint  were 
the  same  as  that  pronounced  insuiiicient,  we  should  be  com- 
pelled to  sustain  appellant's  prayer  for  reversal.  The  record 
now  before  us  exhibits,  however,  a  complaint  radically  differ- 
ent from  that  pronounced  defective  upon  the  former  appeal. 
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The  complaint  set  forth  in  the  present  record  contains  a 
copy  of  the  mortgage ,  and  is  not  vulnerable  to  the  objection 
held  fatal  when  the  case  was  first  here. 

It  is  true,  that  the  record  does  not  show  any  formal 
amendment  of  the  complaint,  but  we  find  a  sufficient  one  in 
the  record,  with  nothing  showing  that  it  is  not  properly 
there,  and  we  must  presume  that  it  came  into  the  record 
regularly  and  rightfully.  The  familiar  rule  is,  that  all  rea- 
sonable presumptions  will  be  made  in  favor  of  the  action  of 
the  trial  court,  and,  acting  upon  this  rule,  we  must  hold  that 
the  complaint,  as  now  incorporated  into  the  record,  was  duly 
amended  by  leave  of  court. 

Appellant  asserts  that  the  description  in  the  mortgage  is 
so  uncertain  as  to  render  it  void,  and  that  his  rights  can  not 
be  affected  by  it.  We  need  not  pass  upon  the  sufficiency  of 
the  description,  for  the  reason  that  appellant  is  not  in  a  sit- 
uation to  defeat  appellees'  action  upon  any  such  ground. 
He  assumed  to  pay  the  mortgage  sued  on  as  part  of  the 
purchase-money  of  the  real  estate  bought  of  Wagaman,  and 
obtained  possession  under  the  conveyance  containing  this 
contract  of  assumption.  Where  a  mortgage  is  accurately 
described  in  the  contract  of  assumption,  thus  informing  the 
purchaser  that  the  land  he  purchases  is  subject  to  the  lien 
of  the  mortgage,  he  can  not  defeat  the  lien  by  showinsr  an 
inaccurate  or  imperfect  description.  The  conveyance  vesta 
in  him  a  right  to  reform  the  deed  and  secure  the  land  con- 
tracted for,  and  he  can  not  hold  this  right  and  defeat  the 
collection  of  the  purchase-money.  Crawford  v.  Edvyards^ 
33  Mich.  354  ;  Comatock  v.  Smithy  26  Mich.  306.  The  prom- 
ise to  pay  the  mortgage  is  as  much  a  part  of  the  considera^ 
tion  as  are  the  notes  of  the  purchaser,  and  it  is  certain  that 
he  can  not  defeat  the  collection  of  the  latter  upon  the  sole 
ground  of  a  mere  mistake  in  the  description  of  the  property 
intended  to  be  conveyed. 
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'  One  who  assumes  to  pay  a  mortgage  upon  real  estate  pur- 
chased by  him  does  not  occupy  the  position  of  a  subsequent 
bona  fide  purchaser ;  and  the  decisions  holding  that  a  mis- 
take in  a  deed  can  not  be  refornied  against  such  a  purchaser 
have  no  application  to  cases  where  the  purchaser  expressly 
assumes  payment  of  the  mortgage.  The  party  who  assumes 
is  not  a  stranger ;  he  is  a  privy,  and,  as  such,  subject  to  the 
same  equities  which  would  have  prevailed  against  his  vendor. 
The  person  who  assumes  becomes  the  principal  debtor,  and 
be  whose  debt  he  assumes  occupies  the  position  of  surety. 
Halsey  v.  Reedy  9  Paige,  445 ;  Russell  v.  Pistor^  7  N.  Y. 
171 ;  Trotter  v.  Hughes,  12  N.  Y.  74. 

There  is  no  force  in  appellant's  argument,  that  the  appel- 
lees had  lost  their  right  to  have  the  mortgage  reformed,  by 
delay.  We  think  that  the  complaint  explains  the  delay,  and 
we  are  very  sure  that  appellant's  rights  were  not,  and  could 
not  have  been,  prejudiced  by  the  delay  of  which  he  now 
complains.  It  is  difficult  to  perceive  how  a  mortgagor  in 
possession,  and  this  is  virtually  appellant's  position,  can  be 
prejudiced  by  the  lenity  of  the  mortgagee  in  delaying  to 
coerce  payment  of  his  mortgage.  Potter  v.  Smith,  36  Ind. 
231 ;  Harper  v.  Terry,  7Q  Ind.  264. 

The  sixth  paragraph  of  the  appellant's  answer  alleged, 
inter  alia,  that  there  was  a  mistake  in  the  description  of  the 
lands  in  the  conveyance  to  Wagaman's  vendor,  and  that  the 
former  acquired  no  title,  and  therefore  conveyed  none.  The 
answer  does  not  present  a  defence,  for  the  reason  that  it 
affirmatively  appears  that  appellant  was  in  undisturbed  pos- 
session of  the  land  in  controversy.  It  is  well  settled  that 
a  purchaser  in  possession  can  not  successfully  resist  payment 
of  purchase-money  upon  the  ground  that  the  description'  of 
the  land  was  uncertain  or  imperfect.  Conklin  v.  Bowman, 
11  Ind.  254 ;  McClerkin  v.  Sutton,  29  Ind.  407 ;  Wiley  v. 
Howard,  15  Ind.  169. 
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The  answer  is  insufficient  because  it  fails  to  show  any  sub- 
stftntial  injury  to  appellant.  For  anything  t*bat  appears,  the 
mistake  in  the  description  was  one  which  appellant  niight 
readily  have  had  corrected,  Wo  rights  had  intervened  which 
would  prevent  appellant  from  acquiring  a  perfect  and  inde- 
feasible title.  The  answer  shows,  when  taken  in  connec- 
tion with  the  undenied  allegations  of  the  complaint,  a  mutual 
mistake,  and  it  is  well  settled  that  such  a  mistake  may  be 
corrected  between  original  parties  and  privies.  Flanders  v. 
O'Bnen,  46  Ind.  284;  White  v.  Wilson,  6  Blackf.  448; 
Sample  y^  Rowe^  24  Ind.  208. 

The  questions  presented  upon  appellant's  counterclaim 
and  upon  the  evidence  are  substantially  the  same  as  those 
already  discussed,  and  need  no  further  consideration. 

We  find  no  error  in  the  record,  and  therefore  affirm  the 
judgmqntt  at  tJie  oosts  of  appellant. 


»•• 
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Real  Estate. — AcUon  to  Recover, — Title. — One  eeeking  to  recover  pos- 
session of  real  estate  must  recover  upon  the  strength  of  his  own  title. 

SAV£.—What  ConstiHutea  Good  Title.— The  title  to  real  estate,  id  order  to 
he  ^ood,  must  be  traceable  to  the  United  StateSi  or  to  a  s^ntor  in 
possession  under  claim  of  title. 

Same.— Failure  of  Proof.— On  trial  of  an  action  for  possession  of  real 
estate,  by  the  widow  and  other  heirs  of  6.»  who  died  ii|te&tate«  an  entire 
failure  of  proot,  tl^at  M.,  from  whom  B.^8  title  is  claimed  to  have  come, 
entered  the  land,  hi^d  possession,  or  that  his  grantee,  S.,  had  possession, 
and  of  the  contents,  tenor,  delivery  and  continued  possession  of  the  deed 
of  S.  to  B.,  or  to  B.  and  wife  jointly,  and  a  conflict  of  evidence  as  to  its 
^^u4Qn^  justiQed  ^  (tndin^  for  the  defeadanta. 

Sam^.. — I^d  of  Wife. — Cgvertuve. — Estnpppu — In  such  case,  the  defend- 
ants, having  accepted  a  deed  from  the  wife  alone,  and  having  put  it  la 
evidence,  were  not  thereby  estopped  from  diflputhig  her  title* 
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From  the  Clinton  CiFcuit  Court. 

J.  N"*  iSims,  for  appellants. 

L.  McClurg^  J.  V.  Kent^  S.  H.  Doyal  and  P.  W.  Oard^ 
for  appellees. 

Woods,  J. — The  only  question  presented  for  decisioiL  is 
whether  the  finding  and  judgment  of  the  circuit  court  are  in 
accordance  with  the  law  and  the  evidence.  The  action  was 
to  recover  the  possession  of  real  estate,  the  plaintiffs  claim- 
ing as  owners  in  fee  simple.  The  finding  and  judgment  were 
for  the  defendants. 

The  rule  is  familiar  that,  if  entitled  to  recover  at  all  in 
such  a  case,  the  plaintiffs  must  recover  on  the  strength  of 
their  own  title.  Under  this  rule  the  finding  of  the  court 
upon  the  evidence  adduced  was  manifestly  right. 

The  title  to  real  estate,  in  order  to  be  good,  must  be 
traceable  to  the  United  States  or  to  a  grantor  in  possession 
under  cktim  of  title.  Doe  v.  West,  1  Blackf .  134 ;  Piersonv. 
Doe,  2  Ind.  123  ;  Huddleaton  v.  IngeU,  47  Ind.  498  ;  Stee- 
ple v.  Downing^  60  Ind.  478. 

Counsel  for  the  appellants  says  that  the  theory  of  the 
plaintiffs'  case  is,  that  Andrew  Metzger  entered,  in  the 
proper  land-office,  the  land  in  dispute ;'  that  his  patent,  if 
ever  issued,  was  not  recorded  in  the  recorder's  office  of 
Clinton  county ;  that  Metzger  immediately  assumed  undis- 
puted ownership  and  control  of  the  land,  and  afterwards 
conveyed  by  warranty  deed  to  Daniel  Shively,  who,  on  the 
SOth'day  of  August,  1842,  conveyed  to  Abraham  Branden- 
burg, Sr.,  or  to  him  and  his  wife  Mary  F.  jointly,  which 
deed,  it  is  claimed,  is  lost,  and  that  the  plaintiffs,  besides 
said  Mary  F.,  who  is  the  widow,  are  the  heirs  of  said  Abra- 
ham, who  died  intestate. 

There  is  an  entire  failure  of  proof  that  said  Metzger 
entered,  or  ever  had  possession  of,  the  land.  It  is  shown 
that  on  the  29th  day  of  May,  1839,  he  made  a  deed  for  the 
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land  to  Daniel  Shively,  of  Montgomery  county,  Ohio,  but 
there  is  no  evidence  that  said  Shively  ever  took  or  held  pos- 
session. There  is  perhaps  a  preponderance  of  evidence  that. 
Shively  made  a  deed  or  conveyance  of  some  kind  for  the 
land  to  said  Brandenburg,  or  to  him  and  his  wife  jointly ; 
but  whether  to  him ,  or  to  him  and  her,  is  uncertain .  Of  the 
contents  and  tenor  of  the  instrument,  and  of  the  estate 
which  it  purported  to  convey,  there  is  no  evidence ;  and, 
indeed,  there  is  a  conflict  of  evidence,  whether  the  alleged 
deed  was  made  at  all.  The  plaintiff  Mary  F.  Brandenburg, 
and  other  witnesses,  testified  to  the  existence  of  the  deed, 
but  she  alone  gave  evidence  concerning  its  custody,  saying 
that  it  was  kept  in  the  possession  of  herself  and  husband, 
in  a  bureau,  until  a  certain  time,  when  it  went  into  the 
hands  of  her  son  Abraham  Brandenburg,  Jr.,  who  had  never 
returned  it ;  but  the  son  swore  that  he  never  received,  saw  or 
knew  of  such  a  deed,  and  did  not  believe  it  had  been  made. 
It  is  plain  upon  this  state  of  proof,  that  we  can  not  disturb 
the  finding  of  the  court  below  upon  the  question  of  title. 

The  defendants,  however,  put,  in  evidence  a  deed  for  the 
land,  made  on  the  24th  day  of  November,  1859,  by  said 
Mary  F.  Brandenburg  to  the  defendant  Seigfried.  At  the 
time  of  making  said  deed,  said  Mary  was  a  married  woman, 
and  her  husband  did  not  join  in  making  the  deed.  The 
deed  recites  a  consideration  of  1 1,000,  paid  by  the  grantee 
to  the  grantor.  The  other  defendants,  besides  said  Seig- 
fried, claim  under  him.  Upon  these  facts,  the  counsel  for 
the  appellants  say:  ''We  insist  that,  by  introducing  the 
deed  of  Mary  F.  Brandenburg  to  Seigfried,  the  defendants 
staked  their  defence  on  its  sufiiciency,  and  waived  all  other 
defences." 

If  the  proof  had  shown  said  Mary  in  possession,  claiming 
the  land  as  her  own  when  she  made  that  deed,  and,  that  the 
defendants  obtained  possession  under  and  by  virtue  of  it, 
there  would  be  strong  support  for  the  proposition.    By  rea- 
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son  of  her  coverture,  the  grantor  would  neither  be  bound 
by  her  deed  nor  estopped  by  her  acts  in  receiving  the  pur- 
chase-money  and  delivering  the  possession ;  and  so  the 
grantees  would  be  left  in  the  position  of  intruders  upon  her : 
prior  possession  and  consequent  superior  right.  Behler  v. 
Weybum,  59  Ind.  143 ;  Williams  v.  Wilbuvy  67  Ind.  42. 
But,  however  this  may  be,  it  is  clear,  upon  the  facts  stated, 
that  the  defendants  are  not  estopped  from  disputing  the 
title  of  said  Mary  on  account  of  having  accepted  her  deed» 
and  having  put  it  in  evidence.  For  aught  that  appears,  they 
may  have  long  held  and  claimed  the  property  as  their  own, 
and  may  have  accepted  her  deed  solely  for  the  purpose  of 
putting  at  rest  an  adverse  claim,  and,  this  being  so,  no  estop- 
pel could  arise  out  of  the  transaction. 
The  judgment  is  affirmed,  with  costs. 
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Trusts. — Implied  or  Parol  Tru8t. — Express  7Yust.—An  implied  or  parol 
trust  can  not  be  created  by  putting  money  in  the  bands  of  another,  to 
be  invested  in  land  for  the  use  and  benefit  of  a  third  person.  This  can 
only  be  done  by  an  express  trust  in  writing. 

Same.— G^0(2  Faith  Purchaser  at  Sheriff^ s  Sale.— A  good  faith  purchaser 
of  real  estate  at  sheriff's  sale,  without  notice,  or  his  assignee,  will  be 
protected  from  secret  trusts  and  unrecorded  liens.  Elliott  and  Nib- 
lack,  JJ.,  dissent. 

Same.— -4cft*on  to  Enforce  Parol  Trust  and  Quiet  Title.— Notice  of  Trust, — 
Demurrer. — In  an  action  to  enforce  a  parol  trust  and  to  quiet  title  to 
real  estate,  the  complaint  alleged  that  a  married  woman  placed  her 
separate  personal  property  in  the  hands  of  her  husband,  in  trust,  to  in- 
vest in  real  estate  for  her  daughter,  who  invested  it  in  the  real  estate 
in  controversy,  but  took  the  conveyance  in  his  own  name,  and  had  it 
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duly  recorded ;  that,  previous  to  his  death,  for  the  purpose  of  fully 
cuting  the  trust,  he  devised  such  i*eal  estate  to  the  daughter, which  will 
was,  after  his  death,  duly  probated ;  that  such  real  estate,  during  his 
lifetime,  was  sold  on  execution  against  him,  the  Judgment  plaintiff  be- 
ing the  purchaser,  and  having  no  notice  of  such  trust;  that  afterward 
the  defendant  purchased  the  certificate  of  sale  and  took  a  sheriff's  deed 
for  the  land,  with  full  knowledge  of  all  the  facts,  under  which  deed  he 
claims  title.  Prayer  that  the  land  be  declared  held  in  trust  for  sach 
daughter,  and  that  the  title  thereto  be  quieted. 
Held,  on  demurrer,  that  the  complaint  was  insufficient. 

From  the  Hamilton  Circuit  Court. 

A.  F.  ShirtSy  G.  Shirts,  W.  E.  Feriig  and  D.  Moss.tor 
appellant. 

72.  R.  Stephenson,  for  appellee. 

Franklin,  C. — Suit  by  appellee,  as  guardian,  against  ap- 
pellant, to  enforce  a  parol,  trust  and  quiet  the  title  of  appel- 
lee to  a  certain  tract  of  land.  The  complaint  consisted  of  two 
paragraphs.  A  separate  demurrer  was  filed  to  each  ;  over- 
ruled and  excepted  to.  Issues  were  formed  ;  trial  by  jury 
commenced,  and,  upon  the  conclusion  of  the  plaintiff's  evi- 
dence, the  defendant  demurred  to  the  evidence  separately 
upon  each  paragraph  of  the  complaint.  The  demurrer  to  the 
evidence  was  overruled,  excepted  to,  and  judgment  against 
the  appellant  was  rendered  on  each  paragraph  of  the  com- 
plaint. 

Errors  have  been  assigned  in  this  court  upon  these  rul- 
ings. The  first  paragraph  in  the  complaint  alleges,  substan- 
tially, as  follows :  That  Susan  Rooker  (the  mother  of  appel- 
lee's ward)  had  two  thousand  dollars,  in  personal  property, 
and  one  child,  Mary,  (appellee's  ward)  ;  that  she  turned  said 
property  over  to  her  husband,  Samuel  P.  Rooker,  in  trust, 
and  requested  him  to  invest  the  same  in  real  estate,  for  the 
benefit  and  use  of  their  said  daughter  Mary ;  that  said  Sam- 
uel took  possession  of  the  same,  converted  it  into  money, 
and  invested  it  in  the  real  estate  in  controversy ;  that  the 
real  estate  consisted  of  a  tract  of  land,  described  by  metes 
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and  bounds,  of  36f  xl24  rods,  making  28 J  acres  ;  that  said 
Samuel  took  the  deed  in  his  own  name,  on  the  22d  day  of 
January,  1876,  and  had  it  duly  recorded  on  the  29th  day  of 
January,  1876  ;  that  from  that  time  to  the  day  of  his  death 
said  Samuel  recognized  said  trust ;  and,  for  the  purpose  of 
fully  executing  said  trust,  and  securing  to  said  ward  the 
benefits  thereof,  the  said  Samuel,  previous  to  his  death,  to 
wit,  on  the  15th  day  of  August,  1876,  made  and  published 
his  last  will  and  testament,  by  the  terms  of  which  he  gave 
and  devised  to  the  plaintiff's  said  ward  all  his  real  estate, 
together  with  all  his  personal  property  of  every  nature ; 
which  will,  after  the  death  of  said  Samuel,  in  1877,  was 
duly  proven  and  admitted  to  probate  ;  that  the  title  to  said 
land  remained  in  him  to  the  time  of  his  death,  and  which 
was  the  real  estate  described  in  the  will ;  that,  during  the 
lifetime  of  said  testator,  said  real  estate  was  sold  on  an  exe- 
cution to  satisfy  a  judgment  against  said  Samuel,  in  favor  of 
the  Farmers'  Friend  Manufacturing  Company,  and  was  pur- 
chased by  said  company  for  $125,  and  was  aftenvard  by  it 
sold  to  appellant,  James  I.  Rooker ;  that  the  defendant  now 
holds  and  asserts  learal  title  thereto,  under  and  bv  virtue  of 
said  sheriff's  deed,  which  was  recorded  June  15th,  1878; 
that  said  defendant  is  the  son  of  said  testator,  and,  at  the 
time  he  took  said  assignment  of  said  certificate  and  procured 
said  sheriff's  deed,  had  full  knowledge  of  all  the  facts ;  and 
concluding  by  asking  that  the  land  be  declared  in  trust  for 
her,  and  that  her  title  to  the  same  be  quieted. 

Do  these  facts  constitute  a  valid  parol  trust?  The  1st 
section  of  the  act  concerning  trusts  and  powers,  1  R.  S. 
1876,  p.  915,  provides  that  ''No  trust  concerning  lands,  ex- 
cept such  as  may  arise  by  implication  of  law,  shall  be  cre- 
ated, unless  in  writing,  signed  by  the  party  creating  the 
same,  or  by  his  attorney,  thereto  lawfully  authorized  in 
writing."  The  8th  section  of  said  act  establishes  implied 
trusts  in  the  following  cases : 
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1st.  Where  a  conveyance  is  taken  in  the  name  of  the 
alienee,  without  the  consent  of  the  party  paying  the  pur- 
chase-money. 

2d.  Where  the  alienee,  in  violation  of  some  trust,  has 
purchased  the  estate  with  money  not  his  own. 

3d.  Where,  by  agreement,  the  party  to  whom  the  con- 
veyance was  made  was  to  hold  the  land  in  trust  for  the 
party  paying  the  purchase-money,  or  some  part  thereof. 

The  facts,  as  stated  in  this  paragraph,  do  not  clearly  bring 
it  within  either  of  the  foregoing  provisions. 

It  is  not  alleged  that  Samuel  P.  Rooker  took  the  deed  in  his 
own  name  without  the  consent  of  his  wife,  who,  it  is  claimed, 
furnished  the  consideration  moncv.  It  is  not  chars^ed  that 
he  violated  any  trust  by  taking  the  deed  in  his  own  name. 
And  it  is  not  averred  that  he  agreed  to  hold  the  land  in 
trust  for  his  wife,  who  furnished  the  purchase-money.  An 
implied  or  parol  trust  can  not  be  created  by  putting  money 
into  the  hands  of  another,  to  be  invested  for  the  use  and 
benefit  of  a  third  person.  This  can  only  be  done  by  an  ex- 
press trust  in  writing.  Irwin  v.  IverSy  7  Ind.  308 ;  jBotsford 
V.  Burr  J  2  Johns.  Ch.  405  ;  Barnard  v.  Flinn^  8  Ind.  204 ; 
Iteaor  v.  JResor^  9  Ind.  347 ;  Gilbert  v.  Carter^  10  Ind.  16; 
Miller  v.  Blackburn^  14  Ind.  62 ;  BarUett  v.  PickersgiUi  4 
East,  577 ;  Hughes  v.  Moore^  7  Cranch,  176. 

The  facts  alleged  might  create  a  parol  resulting  trust  in 
favor  of  Susan,  the  wife,  who  furnished  the  purchase-money, 
but  not  in  favor  of  Mary,  the  daughter,  who  did  not  furnish 
any  part  of  the  purchase-money.  But  whether  this  be  so  or 
not,  the  2d  section  of  said  act  reads:  *'No  such  trust, 
whether  implied  or  created,  shall  defeat  the  title  of  the  pur- 
chaser for  a  valuable  consideration,  and  without  notice  of 
the  trust." 

There  is  no  averment  in  this  paragraph  of  the  complaint 
that  the  Farmers'  Friend  Manufacturing  Co.,  at  or  before 
it  purchased  said  land  at  said  sheriff's  sale,  had  any  notice 
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i^hatever  of  said  trust.  Alleging  that  appellant  knew  all 
the  facts,  when  he  purchased  the  land,  is  not  sufficient.  He 
had  a  right  to  appropriate  to  himself  the  innocence  of  his 
vendor,  unless  he,  with  notice,  had  previously  sold  the  land 
to  his  vendor.  But  it  is  insisted  that  a  good  faith  purchaser 
at  a  sheriff's  sale  is  not  protected  from  secret  equities  and 
unrecorded  Kens,  for  the  reason  that  he  takes  no  better  title 
than  the  execution  defendant  held,  and  that  he  takes  it  sub- 
ject to  all  the  secret  equities  and  unrecorded  liens  that  at- 
tached to  it  in  the  hands  of  the  execution  defendant,  and  that 
he  buys  at  his  own  risk.  As  a  general  rule,  the  purchaser 
of  land  from  another'  individual  gets  no  better  title  than 
his  vendor  had,  and  when  he  takes  a  quitclaim  deed  he  also 
purchases  at  his  own  risk.  But  there  are  well  known  excep- 
tions to  this  general  rule,  and,  if  he  purchases  from  another, 
in  good  faith,  without  notice,  whether  he  takes  a  warranty 
or  quitclaim  deed,  he  is  protected  against  secret  equities 
and  unrecorded  liens.  He  stands,  in  equity,  in  no  different 
light  when  he  so  purchases  at  a  sheriff's  sale,,  and  there  is 
no  good  reason  why  the  exception  should  not  apply  to  that 
kind  of  a  sale,  the  same  as  if  he  had  individually  bought 
from  the  execution  defendant  instead  of  buying  under  the 
execution. 

While  it  was  formerly  considered  the  law,  that  the  pur- 
chaser of  a  judgment  took  it  subject  to  all  the  secret  equities 
and  unrecorded  liens  that  it  was  liable  to  in  the  hands  of  the 
original  judgment  plaintiff,  now,  by  a  well  defined  line  of 
decisions,  in  this  court,  it  is  settled  that  a  good  faith  assignee 
of  a  judgment,  without  notice,  is  protected  from  secret  trusts 
and  unrecorded  liens.  See  Flanders  v.  O'Brien^  46  Ind.  284, 
where  it  was  decided  that  a  mortgage  can  not  be  reformed 
against  a  good  faith  assignee  of  a  judgment.  This  case  was 
approved,  and  the  same  point  again  decided  in  the  same  way, 
in  the  case  of  Wainwright  v.  Flanders y  64  Ind.  306.    The 
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same  question  was  so  negatively  decided,  because  the  assignee 
had  notice,  in  Hovston  v.  Houston^  67  Ind.  276,  and  Evans 
NealiSy  69  Ind.  148,  and  was  again  affinnatively  decided  in 
the  case  of  Tuttle  v.  Churchman^  74  Ind.  311. 

If  a  good  faith  purchaser  of  a  judgment  is  protected,  by 
what  kind  of  reasoning  can  it  be  fairly  said,  that  a  good 
faith  purchaser  at  a  sheriff's  sale,  under  an  execution  issued 
upon  that  judgment,  is  in  a  worse  condition  than  the  owner 
of  the  judgment? 

But  let  us  see  what  the  authorities  are  upon  this  subject  of 
sheriff's  sales.  Rorer  Judicial  Sales,  2d  ed.,  p.  339,  sec. 
874,  contains  the  following  language : 

** Whether  a  bona  fide  purchaser  at  execution  sale,  be 
being  a  third  person,  and  not  the  execution  plaintiff,  and 
buying  without  notice,  will  take  the  estate  free  from  unre- 
corded deeds  and  prior  equities,  the  same  as  an  ordinary  pur- 
chaser for  value  by  private  contract  without  notice,  is  a  ques- 
tion upon  Avhich  there  is  some  conflict  of  authorities.  But  the 
later  and  better  doctrine  is  that  the  execution  purchaser  takes 
the  property  against  all  such  claims  of  which  he  has  no  no- 
tice. The  general  rule  has  been  extended  further,  and  the 
prevailing  doctrine  is,  as  has  been  seen,  that  the  sale  is  equally 
valid  as  in  favor  of  a  purchase  by  the  execution  creditor." 

On  page  337,  sec.  866,  is  found  the  further  language: 

"In  other  and  numerous  cases  it  is  held  that  the  plaintiff, 
as  execution  purchaser,  is  protected  as  a  purchaser  bona  fide. 
In  these  cases,  both  in  law  and  in  equity,  the  execution  plain- 
tiff, as  a  general  rule,  when*  a  purchaser  at  sheriff's  sale  in 
discharge  of  his  own  debt  is  protected  to  the  same  extent 
as  third  persons  or  strangers  to  the  suit." 

In  support  of  the  first  clause  in  sec.  874,  he  cites  the  fol- 
lowing authorities  :  Butterfield  v.  Walsh^  21  Iowa,  97  ;  J^ar- 
ker  V.  Pierce,  16  Iowa,  227  ;  Waldo  v.  Russell,  5  Mo.  387 ; 
Jackson  v.  Chamberlain,  8  Wend.  620 ;  Den  v.  JRichman^ 
1  Green  L.  (N.  J.)  43;   Oltio  Life  Insurance,  etc.,  Co.  v. 
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Ledyardi  8  Ala.  866  ;  Orth  v.  Jennings^  8  Blackf .  420 ;  Heia- 
tef*8  Lessee  v.  Fortner,  2  Binney,  40 ;  EeUam  v.  Jansorij  17 
Pa.  St.  467  ;  Wood  v.  Chapin,  13  N.  Y.  509  ;  Borden  r.  TiUn 
many  39  Tex.  262. 

In  support  of  the  second  clause  of  the  same  section,  he 
cites  the  case  of  Wood  v.  Moorehouse^  1  Lans.  405. 

In  support  of  sec.  866,  he  cites  the  cases  of  Butterfield  v. 
Walsh,  21  Iowa,  97  ;  Woodv.  Chapin,  13  N.  Y.  509  ;  Evans 
T.  McGlassony  18  Iowa,  150 ;  Butterfield  v.  Walsh,  36  Iowa, 
534 ;    Twogood  v.  Franklin,  27  Iowa,  239. 

In  this  State,  as  far  back  as  the  case  of  Sparks  v.  The 
State  Bank,  7  Blackf.  469,  as  against  an  unrecorded  mort- 
gage, Blackford,  J.,  in  rendering  the  opinion  of  the  court, 
used  the  following  language:  <<  Perhaps  a  bona  fide  pur* 
chaser  at  sheriff's  sale  under  such  judgment  might  be  pro- 
tected by  the  statute.'' 

In  the  case  of  Ch'th  v.  Jennings,  8  Blackf.  420,  the  fol- 
lowing language  is  used :  **  A  judgment  creditor  is  not  a  pur- 
chaser within  the  meaning  of  the  statute,  and  though  it  is 
observed  in  Sparks  v.  The  State  Bank,  that  a  bona  fide  pur- 
chaser at  sheriff's  sale  under  the  judgment  might  be  pro- 
tected, it  would  only  be  to  the  same  extent  that  any  other 
purchaser  would  be  protected,  dating  the  purchase  at  th^ 
time  the  sale  took  place.  Such  protection  would  not  be 
upon  the  ground  of  a  lien  relating  back  to  the  rendition  of 
the  judgment,  for,  as  we  have  seen,  there  could  be  no  such 
lien ;  but  it  would  be  afforded  because  the  purchaser  at  a 
sale  under  execution  would  possess  the  same  rights  as  a 
purchaser  of  the  execution  defendant." 

In  the  case  of  Eouth  v.  Spencer,  38  Ind.  393,  p.  397,  a 
good  faith  purchaser  at  a  commissioner's  sale,  under  a  par- 
tition proceeding,  was  protected  from  an  unrecorded  mort- 
gage, in  which  case  the  court  says:  **We  are  clearly  ot 
opinion  that,  the  said  mortgage  not  having  been  recorded, 
and  Canady  having  been  a  purchaser  in  good  faith  and  for  a 
Vol.  75.-37 
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valuable  consideration,  it  is  as  to  him  fraudulent  and  void, 
and  that  he  holds  the  property  free  from  any  claim  or  lien 
of  such  mortgage.*' 

In  the  case  of  Hampden  v.  Fall^  64  Ind.  382,  p.  388,  it 
was  held  that  apurchaser  at  sheriff's  sale  on  the  foreclosure 
of  a  mortgage  given  to  secure  the  payment  of  ceitain  notes, 
in  the  hands  of  a  good  faith  assignee  of  the  mortgagee 
without  notice,  was  protected  from  a  secret  implied  trust, 
by  sec.  2,  1  R.  S.  1876,  p.  915,  which  provides  that  *'No 
such  trust,  whether  implied  or  created,  shall  defeat  the  title 
of  the  purchaser  for  a  valuable  consideration,  and  without 
notice  of  the  trust.'.' 

In  the  case  of  Catherwood  v.  Watson^  65  Ind.  576,  this 
same  section  of  the  statute  was  held  applicable,  and  the 
same  principle  was  enforced  in  the  case  of  an  ordinary 
sheriff's  sale  of  the  property  of  a  replevin  bail  on  a  judgment. 

Thus,  in  addition  to  the  doctrine  laid  down  in  Rorer  on 
Judicial  Sales,  supra ^  and  the  decisions  from  the  different 
states  therein  cited,  we  have  five  distinct  decisions,  made 
by  this  court,  extending  over  considerable  intervals  of  time, 
all  either  directly  or  indirectly  supporting  the  doctrine,  that 
a  good  faith  purchaser  at  a  sheriff's  sale  is  protected  from 
the  secret  equities  of  unrecorded  titles  and  liens,  vendor's 
liens,  and  implied  or  created  secret  trusts.  And  no  case  in 
this  court  have  we  been  able  to  find,  in  which  anything  to 
the  contrary  has  been  held. 

We  think  this  paragraph  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the  court  below  erred 
in  overruling  the  demurrer  to  it,  for  which  the  judgment 
below  must  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  the  same  is 
hereby,  in  all  things  reversed,  at  the  costs  of  the  appellee; 
and  that  the  cause  be  remanded  to  the  court  below,  with  in- 
structions to  sustain  the  demurrer  to  the  first  paragraph  of 
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the  complaint,  and  for  further  proceedings  in  accordance 
with  this  opinion. 

Dissenting  Opinion. 

Elliott,  J. — I  concur  in  the  conclusion.  There  are  two 
propositions  stated  and  approved  in  the  principal  opinion  to 
which  I  can  not  assent.  The  first  of  these  is,  "that  a  ajood 
faith  assignee  of  a  judgment  without  notice  is  protected  from 
secret  trusts  and  unrecorded  liens."  I  am  firmly  convinced 
that  a  judgment,  whether  in  the  hands  of  the  original  judg- 
ment plaintiff  or  of  his  assignee,  is  not  such  a  lien  as  will 
displace  or  destroy  an  equity  existing  prior  to  the  rendition 
of  the  judgment.  It  is  incontestably  true,  that  a  judgment 
in  the  hands  of  the  judgment  plaintiff  is  only  a  general  lien 
on  the  actual  interest  of  the  debtor,  and  that  it  is  subject  to 
all  existing  equities.  The  mere  fact  that  an  assignee  buys  it 
does  not  give  it  a  new  force  immensely  superior  to  that  which 
it  had  in  the  hands  of  the  judgment  plaintiff.  It  seems  to 
me  that  giving  to  a  judgment  in  the  hands  of  an  assignee  a 
force  so  vastly  increased  as  to  compel  existing  equities  to 
yield  to  it,  is  annexing  to  the  fact  of  assignment  an  unrea- 
sonable importance.  I  can  not  understand  on  what  principle 
the  assignment  can  be  justly  held  to  extend  the  lien  of  the 
judgment  to  an  extent  so  far  beyond  its  original  proportions. 

The  second  proposition,  which  I  regard  as  erroneous,  is, 
that  a  judgment  plaintiff  who  buys  at  his  own  sale  is  to  be 
deemed  a  bona  fide  purchaser,  and  the  title  thus  acquired 
held  to  be  superior  to  existing  equities.  I  do  not  think  a 
judgment  plaintiff  can  be  deemed  a  bona  fide  purchaser  in 
such  a  sense  as  to  require  the  subordination  of  pre-existing 
equities  to  his  title.  Nor  do  I  believe  that  the  purchase  by 
him  adds  anything  at  all  to  his  rights  as  against  equities  ex- 
isting in  favor  of  third  persons.  His  title  mounts  no  higher 
than  his  judgment. 

NiBLACK,  J.,  concurs  with  Elliott,  J.,  in  his  objections 
to  the  first  proposition  above  named. 
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Keal  Estate,  Action  to  Recover.— ^&«o2ute  Deed  as  Mortgage. — 
Qrantee  <^f  One  not  Grantee  of  Mortgagee, — Surrender  of  PossessUm, — 
135  451'  On  trial  of  an  action  to  recover  possession  of  real  estate,  the  ooart 

I  ^^  ^  erred  in  its  conclusion  of  law  against  the  plaintiff,  where  the  special 

7n~580         finding  of  facts  showed  that  plaintiff,  having  a  perfect  title  to  land, 
iii-^  conveyed  it  by  deed,  absolute  in  form,  to,  secure  one  to  whom  he  was 

indebted,  and  who  was  also  indorser  for  him,  and,  while  absent  from 
the  State,  one  P.  took  possession  of  the  land,  having  no  deed  therefor 
from  the  grantee,  and  sold  it  and  gave  possession  to  the  defendant, 
who  erected  a  dwelling-house  and  made  other  improvements  on  the 
land,  without  the  knowledge  of  the  plaintiff,  no  surrender  of  possession 
by  the  plaintiff  being  shown,  or  inferable,  from  the  facts  found. 

Same. — Deed  Treated  as  Mortgage, — Defendant  may  not  Dispute  Us  CTutr- 
acter, — In  such  case,  the  deed  was  in  effect  only  a  mortgage,  and  the 
defendant,  not  claiming  title  under  any  conveyance  or  purchase  from 
plaintiff^s  grantee,  can  not  dispute  the  character  of  the  insti-ument. 

Same. — Mortgagor  may  Reclaim. — Previous  Payment  or  Discharge  ofMort- 
gage  not  Necessary, — A  mortgagor  by  deed,  absolute  in  foim,  with  parol 
agreement  to  reconvey,  may  reclaim  and  recover  possession  of  the  Und 
from  one  not  a  grantee  of-  the  mortgagee,  without  having  paid  or  dis- 
charged the  mortgage.  Smith  v.  Parks^  22  Ind.  59,  and  Wheeler  ▼. 
Buston^  19  Ind.  334,  distinguished. 

Sams.— JBurden  of  Proof,— In  such  case,  the  burden  of  proof  is  on  the 
defendant  to  show  that  the  plaintiff  parted  with  his  possession  to  the 
mortgagee  by  an  agreement  in  writing,  or  by  parol,  effectually  exe- 
cuted by  actual  delivery  of  possession. 

Practice. —  Special  Finding.— When  Defective, -:-Venire  de  Novo. — The 
office  of  a  special  finding  is  to  state  the  facts  which  have  been  proved, 
and,  if  only  matters  of  evidence  in  reference  to  a  material  fact  are 
stated,  the  finding  is  defective  and  may  be  set  aside  on  motion  for  a 
venire  de  novo. 

Same. — Bight  of  Possession. — Surrender. — A  special  finding  which  states 
the  matters  of  evidence  concerning  the  right  of  possession  of  a  plaintiff 
suing  for  possession,  instead  of  the  fact  of  his  surrender,  is  defective 
and  will  not  sustain  a  conclusion  of  law  and  a  judgment  against  him* 

From  the  Hendricks  Circuit  Court. 

J.  L,  McMctsterSy  A,  BoicCy  JR.  P,  Parker  and  1^.  Rap^ 
paporty  for  appellant. 

i.  M.  Campbell y  for  appellee. 
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Woods,  J. — ^Upon  a  special  findiDg  of  the  facts,  the  court 
stated  a  conclusion  of  law  in  favor  of  the  appellee,  and  gave 
judgment  accordingly.  Whether  the  conclusion  was  correct, 
is  the  question  to  be  decided. 

The  facts,  as  found,  were  substantially  as  follows :  The 
plaintiff,  John  C.  Parker,  had  acquired  a  perfect  title  of 
record  to  the  land,  to  recover  which  he  brought  the  action, 
and  had  held  possession  thereof  until  January  14th,  1863, 
when,  being  about  to  leave  the  State  and  being  indebted 
to  the  amount  of  five  or  six  hundred  dollars  to  his  father, 
John  L.  Parker,  who  was  also  endorser  upon  his  obligations 
for  considerable  sums,  in  order  to  secure  his  father  on  ac- 
count of  said  indebtedness  and  endorsements,  executed  to 
him  a  deed  of  conveyance  of  the  land,  absolute  in  form, 
which  was  duly  entered  of  record.  It  was  agreed  and 
stated  at  the  time,  that  the  deed  was  to  secure  the  debt  due 
to  the  father,  and  to  save  him  harmless  on  account  of  said 
endorsements,  and  that  said  property  was  not  to  be  dis- 
turbed, unless  it  became  necessary  to  do  so  to  pay  said 
debts,  but  was  to  be  reoonveyed  to  the  plaintiff  on  his  re- 
turn. The  plaintiff  has  made  no  other  conveyance  of  the 
land,  and,  soon  after  the  execution  of  this  one,  left  the 
State  and  did  not  return  until  February  or  March,  1869. 
Shortly  after  the  making  of  said  deed  by  the  appellant, 
William  G.  Parker,  who  was  in  charge  of  a  part  of  the  bus- 
iness of  John  L.  Parker,  the  grantee  in  said  deed,  took 
possession  of  this  land,  along  with  other  real  estate  in  the 
same  locality,  standing  in  the  name  of  said  John  L.  Parker, 
and  so  remained  in  possession  until  some  time  in  the  year 
1868,  when  he  sold  the  land  to  the  defendant  and  made  him 
^  deed  therefor,  bearing  date  November  20th,  1868,  since 
vhich  date  the  defendant  has  been  in  possession.  John  L. 
Parfcer  made  no  conveyance  of  the  land  to  William  G. 
Piurber,  and  the  jdefendant  never  received  any  conveyance 
therefor,  other  than  the  one  stated.    The  defendant  has 
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erected  a  dwelling-house,  and  made  some  other  improve- 
ments on  the  land,  but  he  did  this  in  the  absence,  and  with- 
out the  knowledge,  of  the  appellant.  There  were  no  im- 
provements on  the  land  when  the  defendant  went  into  pos- 
session,  except  a  stock-pen  and  a  pair  of  scales,  erected  by 
the  appellant  before  the  making  of  his  deed  to  John  L. 
Parker. 

Upon  these  facts  the  court  found,  as  matter  of  law,  that 
the  plaintiff  was  not  entitled  to  recover  the  land,  and  to  this 
conclusion  the  appellant  excepted.  This  ruling  certainly 
can  not  be  upheld  on  any  pretence  that  .the  appellant  is  not 
shown  to  be  the  owner  of  the  land.  It  is  beyond  dispute, 
upon  the  facts  stated,  that  his  deed  was,  in  effect,  only  a 
mortgage,  and,  the  defendant  not  claiming  title  under  any 
conveyance  or  purchase  from  the  grantee  in*  that  deed,  is 
not  in  a  position  to  dispute  the  character  of  the  instrument. 

The  position  on  which  counsel  for  the  appellee  seeks  to 
sustain  the  decision,  as  we  understand  it,  is,  that  the  appel- 
lant, having  executed  a  deed  absolute  in  form,  which  im- 
ports a  right  of  possession  thereunder  in  the  grantee,  and 
having  surrendered  the  possession  to  the  grantee,  in  connec- 
tion with  the  execution  of  the  deed,  and  as  a  part  of  the 
transaction,  can  not  reclaim  the  possession  on  a  mere  show- 
ing that  the  deed  was,  in  fact,  a  mortgage,  but  that  he 
must  show,  too,  that  the  mortgage  debt  has  been  paid,  or 
that  the  purpose  of  the  instrument,  if  other  than  to  secure 
the  payment  of  a  debt,  has  been  fulfilled. 

It  is  a  statutory  provision  that,  ''Unless  a  mortgage  spe- 
cially provide,  that  the  mortgagee  shall  have  possession  of  the 
mortgaged  premises,  he  shall  not  be  entitled  to  the  same.'*  2 
R.  S.  1876,  p.  333,  sec.  1.  And  the  case  of  Smith  v.  Parksj 
22  Ind.  69,  is  cited  by  counsel  for  the  appellant,  wherein  this 
court  decided,  and  the  case  of  Wheeler  v.  Ruston^  19  Ind* 
334,  wherein  it  recognized  the  doctrine,  that  this  statute  ap- 
plies to  ^^conveyances,  though   absolute   upon  their  facet 
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if  given  as  a  security  for  a  debt."     The  action  in  each  of 
these  cases  was  for  the  recovery  of  the  land  embraced  in  the 
deed  (or  mortgage),  but  with  this  difference  from  the  case 
in  hand :     The  grantors,  or  mortgagors,  in  those  cases  had 
retained  the  possession,  and  the  mortgagees  brought  suit  to 
obtain  the  possession  under  their  so-called  deeds,  and  it  was 
held  that  it  was  competent  to  show,  in  defence,  that  the 
plaintiffs'  rights  were  those  of  mortgagees  only,  and  that, 
as  such,  they  were  not  entitled   to  obtain  the  possession. 
The  cases  decide  no  more  than  that  a  mortgagee,  who  is  not 
in  possession ,  can  not  assert  a  right  of  possession  under  a 
mortgage  which  does  not  specially  provide  therefor,  and  this 
Ihouffh  the  mortorage  be  in  the  form   of  an  absolute  deed. 
The  deed,  jeing  in  fact  only  a  mortgage,  neither  gives  the 
grantee  an  actual  right  of  possession,  nor  carries  with  it  an 
implied  or  constructive  possession.     But,  stating  it  again, 
the  ques'.ion  now  made  is,  whether  the  mortgagor  who  has 
surrendered  possession  to  the  moitgagee,  under  the  mort- 
gage, and,  presumably,  as  a  part  of  the  consideration  of  its 
acceptance  by  the  mortgagee,  can  reclaim,  and  by  an  action 
recover,  the  possession  without  having  paid  or  discharged  the 
mortgage.     Before  the  adoption  of  the  code,  in  an  action 
of  this  sort  the  plaintiff  would  not  have  been  permitted  to 
show  that  his  deed  was  a  mortgage.     The  action  b^ing  an 
action  at  law,  strictly,  he  would  have  been  bound  by  the 
legal  effect  of  the  deed,  according  to  its  terms,  unless,  be- 
fore suing  in  ejectment,  he  had  obtained  a  decree  in  equity 
declaring  the  true  nature  of   the  instrument.      Equitable 
principles  are  applicable  to   actions  under  the  code,  which 
was  designed  to  simplify  the  remedies  of  parties,  and  to  en- 
able them  to  obtain,  in  one  procedure,  what  before  could 
have  been  accomplished  only  by  a  resort  to  two  tribunals ; 
but  it  was  not  intended  to  modify  the  rules  of  right,  and 
permit  the  recovery,  in  the  action  of  the  code,  of  any  relief 
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on  terms  on  which  neither  law  noi  equity  would  before  h^ve 
granted  it. 

Our  conclusion  is  that  the  provision  of  the  statute  tinder 
consideration  means  simply  that,  by  virtue  of  the  mortgage 
alone,  the  mortgagee  can  not  claim  possession  of  the  mort- 
gaged premises,  unless  the  instrument  specially  so  provides ; 
but  it  does  not  forbid  that  the  parties  may  agree,  either  uk 
a  separate  writing  or  by  parol,  that  the  possession  shall  accom- 
pany the  mortgage ;  and  may  effectually  execute  that  agree- 
ment, by  an  actual  delivery  of  the  possession  under  the 
mortgage.  A  parol  agreement  to  that  effect  would  be  within 
the  statute  of  frauds  and  not  enforceable,  but,  if  made  and 
voluntarily  executed  by  the  parties  to  the  exteot  supposed, 
there  ia  no  rule  of  law  or  of  equity  which  requires,  or  could 
justify,  an  interference  to  restore  the  possession  to  the  mort- 
gagor, unless  the  purpose  of  the  mortgage  had  been  fulfilled. 

It  is  insisted,  however,  that  it  is  not  found,  nor  inferable 
from  the  facts  which  are  found,  that  the  appellant  aurren- 
dered  possession  of  the  land  in  dispute  at  the  time  of  making 
Sfud  mortgage  deed,  or  that  it  was  a  part  of  the  agreement 
aad  understanding  of  the  parties  that  the  possession  should 
accompany  the  conveyance.  It  must  be  conceded  that  the 
fact  is  not  expressly  so  found,  and  while,  perhaps,  there  is 
enough  found  to  warrant  an  inference  that  the  possession 
was  so  transferred,  it  can  not  be  said  to  be  a  necessaiy  or 
legal  inference.  The  matters  stated  in  the  finding,  relevant 
t<>  this  point,  are  evidence  of  the  fact,  but  not  conclusive. 

The  office  of  a  special  finding  is  to  ^^state  the  facts"  whidi 
have  been  proved.  Civil  Code,  sec.  341 ;  Code  of  1881,  sec. 
394.  And  if*  instead  of  doing  this,  the  court  states  in  its 
finding  only  matters  of  evidence  in  reference  to  a  material 
f acty  the  finding  is  defective  and  subject  to  be  set  aside  on 
a  motion  for  a  venire  de  novo.  Kealing  v.  VanHckte^  74 
Ipd.  (98. 
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When  a  special  verdict  or  special  finding  is  silent  in  refer- 
ence U)  any  fact,  it  is  equivalent,  as  is  now  well  settled,  to  a 
finding  against  the  party  who  has  the  burden  of  proof  on  the 
subject,  that  the  fact  was  not  proven,  or  did  not  exist.  Gra- 
ham V.  The  State,  ex  rel.,  66  Ind.  386  ;  Martin  v.  Caubley  72 
Ind.  67 ;  Ex  parte  WaMs,  73  Ind.  95.  But  where,  as  in  this 
case,  the  finding  is  not  silent  in  reference  to  a  material  fact, 
but,  instead  of  sUting  the  fact  itself,  states  only  matters  of 
evidence  concerning  it,  it  must  be  deemed  imperfect. 

It  was  manifestly  matter  of  defence,  and  the  burden  of 
proof  was  on  the  defendant,  to  show  that  the  appellant  had 
parted  with  the  possession  of  his  land  to  his  mortgagee  at 
the  time  when  the  mortgage  was  made.  Upon  the  facts 
which  are  properly  found,  the  appellant,  in  the  absence  of  a 
motion  by  the  appellee  for  a  venire  de  novo,  was  entitled  to  a 
judgment  in  his  favor,  and  the  judgment  rendered  against  him 
must  be  reversed .  But  it  would  be  unjust  to  order  a  judgment 
upoD^  the  finding  in  favor  of  the  appellant  without  an  oppor- 
timity  given  the  appellee  to  move  for  a  new  venire  •  •The 
motion  is  one  which  may  be  made  at  any  time  before  final 
judgment  on  the  finding. 

The  judgment  is  therefore  reversed,  at  the  costs  of  the  ap- 
pellee, and  the  cause  is  remanded,  with  instructions  to  grant 
to  the  appellee  a  venire  de  novo,  if  moved  for ;  but,  other- 
wise, to  set  aside  the  conclusion  of  law  as  stated,  and  to  enter 
a  conclusion  in  favor  of  the  plaintiff,  and  to  give  judgment 
accordingly. 
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No.  9066. 

Hamilton  v.  The  State. 

Criminal  IjAW.^Keeping  House  for  Gaming.— *''A  Houst^'*  Equivalent  to 
*'Hi3  Uouse.^'* — Indictment. — It  is  not  a  valid  objection  to  an  indictment 
for  keeping  a  house  for  gaming,  etc.,  under  the  first  clause  of  section 
29,  2  R.  S.  1876,  p.  469,  that  the  defendant  is  charged  with  keeping, not 
his  house,  but  a  house. 

Same.— **ifire  of  Table''  Tiling  of  Value.— Statute  Construed.— Sufteriog 
gaming  for  "the  hire  of  the  table"  is  within  the  purview  of  section  29 
of  the  statute,  supra,  and  constitutes  a  public  offence.  -'The  hire  of  » 
table"  is  a  thing  of  value,  to  be  risked  on  a  game  of  chance.  Wordek, 
J.,  dissents. 

Sjlm^.— Evidence.— Defendant's  Knowledge.— On  trial  of  an  indictment  for 
keeping  a  house  for  gaming,  evidence  that,  although  the  defendant's 
saloon,  bar  and  tables  were  in  charge  of  his  clerk  or  bartender,  he  was 
frequently  present,  inattentive,  sitting  behind  the  stove  in  a  remote  part 
of  the  saloon,  reading  newspapers,  and  that  his  tables  had  been  so  nsed 
for  gaming,  two  years,  justified  the  jury's  inference  that  he  knew  bow 
the  business  of  his  saloon  was  being  conducted,  and  a  finding  that  he 
Buffered  the  same  to  be  used  as  charged. 

Same. — Instruction. — Money  or  Other  things  of  Value. — Chips  and  Checks,^ 
An  instruction,  which  correctly  defined  a  wager  of  the  money-rent  of 
tho  table  as  gaming,  was  not  erroneous  because  it  added,  ^*or  *  * 
for  a  wager  of  chips,  checks,  or  other  things  of  value ;"  but  the  question 
of  the  value  of  the  chips  and  checks  was  thereby  left  to  the  jury. 

From  the  Wabash  Circuit  Court. 

A.  Hess^  A.  Taylor  and  J.  U.  Pettit^  for  appellant. 
D.  P.  Baldwin^  Attorney  General,  and  M.  Goodj  Pros- 
ecuting Attorney,  for  the  State. 

Newcomb,  C. — ^The  appellant  was  indicted  iii  two  counts, 
and  convicted  on  a  jury  trial,  for  violation  of  the  first  clause 
of  section  29  of  the  act  defining  misdemeanors,  which  pro- 
vides that  '*If  any  person  shall  keep,  or  suffer  his  or  her 
building,  arbor,  booth,  shed,  or  tenement,  to  be  used  for 
gaming,  *  ♦  *  he  shall  be  fined  not  less  than  fifty,  nor 
more  than  five  hundred  dollars." 

The  first  count  of  the  indictment  charged  the  defendant 
with  keeping  a  certain  house  and  room  to  be  used,  and 
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suffered  the  same  to  be  used,  for  gaming,  and  did  then  and 
there  unlawfully  allow  divers  persons  (naming  them),  and 
other  persons,  to  the  grand  jury  unknown,  to  play  the  games 
of  billiards,  pool  and  corporal,  in  said  house,  for  money, 
and  for  **the  hire  of  the  table"  on  which  said  games  were 
then  and  there  played,  which  said  hire  was  of  the  value  of 
five  cents. 

The  second  count  was  in  the  same  form,  but  varied  the 
charge,  by  stating  that  the  game  of  coi'poral  was  played  by 
the  parties  named  and  other  parties  to  the  grand  jurors  un- 
know,  on  a  billiard  table  then  and  there  kept  by  the  defend- 
ant in  said  house,  for  certain  "checks, ^'  then  and  there  of 
the  value  of  five  cents  each,  a  more  particular  description 
of  which  was  unknown  to  the  grand  jury. 

Motions  were  made  to  quash  each  count  of  the  indictment, 
for  a  new  trial  and  in  arrest  of  judgment,  all  of  which  were 
overruled,  and  the  defendant  excepted. 

It  is  objected  to  each  count,  that  it  does  not  charge  in  the 
language  of  the  statute,  that  the  defendant  kept  his  house, 
etc.,  but  a  house.  This  is  not  a  valid  objection.  27ie  State 
V.  Hubbard,  3  Ind.  530. 

The  appellant  earnestly  insists  that  the  indictment  does  not 
state  a  public  offence,  and  that  the  evidence  was  not  suffi* 
cient  to  justify  a  conviction,  on  the  ground  that  suffering 
parties  to  play  upon  a  billiard  table,  where  nothing  is  risked 
but  the  hire  of  the  table,  does  not  come  within  the  pur- 
view of  the  statute.  For  authority  in  support  of  his  position 
the  appellant  refers  us  to  Carr  v.  The  State,  50  Ind.  178, 
Sumner  v.  The  State,  74  Ind.  52,  The  People  v.  Sergeantf 
8  Cowen,  139,  and  Harbaugh  v.  TJie  People,  40  111.294. 

In  Garr  v.  The  State,  supra,  the  court  did  not  express  an 
opinion  upon  this  question,  but  reversed  the  judgment  below 
on  the  express  ground  that  the  indictment  did  not  allege  that 
the  hire  of  the  table  was  of  any  value. 
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iSumner  v.  The  State^  supra^  was  a  prosecation  under  aec. 
74  of  the  misdemeanor  act,  and  has  no  application  to  this  case. 
The  People  v.  Sergeant^  supra  ^  was  a  prosecution  at  com- 
mon law  for  maintaining  a  nuisance.  The  evidence  was  that 
the  defendant  kept  a  billiard  table  in  his  house,  on  which 
parties  were  allowed  to  play,  ** the  loser  of  the  rub  paying 
for  the  use  of  the  table."  The  defendant  did  not  permit 
wagering  on  the  result  of  the  game,  and  allowed  no  noise  to 
disturb  the  public.  It  was  held  that  a  house  kept  even 
for  games  of  chance,  conducted  for  mere  recreation,  was 
not  an  offence  at  common  law,  and  was  not  a  gaming  house 
within  the  common  law  of  nuisance ;  and  that  pajing  for 
the  table  <<by  the  rub"  was  not  gaming,  within  the  meaning 
of  the  law  making  a  gambling  house  a  nuisance. 

This  case  was  followed  in  The  State  v.  JSaH,  32  N.  J.  158, 
which  was  also  a  common  law  prosecution  for  maintaining  a 
nuisance.  There  is  obviously  a  wide  distinction  between 
establishing  a  charge  of  keeping  a  public  nuisance,  and  sus- 
taining a  charge  under  the  special  statute  on  which  tiiis 
indictment  is  founded. 

Harhaugh  v.  The  People^  supt^a^  was  a  prosecution  un- 
der a  statute  similar  to  that  under  which  the  appellant 
was  indicted,  and,  in  that  case,  it  was  held  that  permit- 
ting the  parties  to  play  for  the  hire  of  the  table  did  not 
render  the  defendant  liable.  In  several  other  States  the 
decisions  are  opposed  to  the  cases  above  noticed.  In  The 
State  V.  Records^  4  Harrington  (Del.)  554,  which  was  an  in- 
dictment at  common  law  for  suffering  a  game  of  chance  to 
be  played  about  the  defendant's  house,  on  which  money 
was  bet,  it  was  held  that,  if  the  compensation  for  the  use  of 
«  bowling  alley  was  made  to  /lepeud  on  the  result  of 
the  game,  and  the  inn-keeper  permitted  the  game  to  be 
played,  with  a  knowledge  of  such  risk,  it  was  a  violation  of 
the  law.    In  Ward  v.  fhe  State,  17  Qhio  St.  %%,  it  was  de- 
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cided  that  ^< Where  a  party  keeps  a  billiard  table,  and  per- 
mits persons  to  play  upon  it,  for  twenty  cents  a  game,  to  be 
paid  by  the  loser  of  the  game,  he  is  guilty  of  keeping  such 
table  for  gain,  within  the  meaning  of  section  8  of  the  act  of 
March  12,  1831,  *for  the  prevention  of  gaming,'  *  *  although 
Buch  keeper  of  the  table  does  not  permit  the  players,  as  be- 
tween themselves,  to  bet,  and  neither  they  nor  other  per- 
sons do  bet  on  the  issue  of  the  game  or  games,  in  any  other 
manner  than  that  the  loser  of  the  game  should  pay  the  twen- 
ty cents  for  the  use  of  the  table."  To  the  same  effect  is  the 
case  of  TTie  State  v.  Leighton^  3  Fost.  N.  H.  167. 

The  decisions  of  this  court  have  been  in  harmony  with  the 
cases  last  cited.  In  Blanton  v.  The  State ^  5  Blackf .  560, 
it  was  held  that  the  keeper  of  a  billiard  table,  though  he  did 
not  play  on  it  himself  for  money,  nor  suffer  others  to  do  so, 
yet,  if,  for  a  stipulated  compensation  per  game,  he  allowed 
any  persons  to  use  it,  he  was  liable  under  a  statute  which 
provided,  among  other  things,  that  the  keeper  or  exhibitor 
of  a  billiard  table,  for  the  purpose  of  winning  or  gaining 
money,  or  any  other  article  or  property  of  value,  either  di- 
rectly or  indirectly,  should  be  fined,  etc.  Mount  v.  Hie 
State^  7  Ind/^654,  was  a  prosecution  against  the  accused  for 
a  violation  of  section,  28  of  the  misdemeanor  act,  which  pro- 
vides that  < 'Every  person  who  shall,  by  playing  or  betting 
at  or  upon  any  game  or  wager,  *  *  either  lose  or  win  any 
article  of  value,  shall  be  fined,"  etc.  The  information 
charged  that  one  Groff  owned  and  kept  a  ten-pin  alley  for 
hire,  and  that  Mount  and  one  Miller  hired  of  Groff  the  use 
of  the  alley  to  play  one  game  of  t€n-pins,  for  which  they 
agreed  to  pay  him  ten  cents,  and  that,  in  pursuance  of  said 
hiring.  Mount  and  Miller  played  said  game,  by  which  Mount 
won  of  Miller  five  cents,  the  half  of  the  hire  of  said  alley, 
by  then  and  there  unlawfully  betting  and  wagering  with  him 
the  said  five  cents  on  the  result  of  the  game.  In  the  opinion 
delivered  in  the  case,  Davison,  J.,  said  :  <^It  is  insisted  that 
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the  information  does  not  show  a  case  within  the  statute. 
To  constitute  unlawful  gaming,  there  must  be  a  game  played, 
and  upon  its  result  some  artiote  of  value  must  be  lost  and 
won.  Here  was  such  game,  and  the  only  point  of  inquiry 
is,  was  any  article  of  value  won  by  the  defendant?  His  lia- 
bility to  Groff  was  paid  by  Miller,  because,  in  the  event  of 
being  unsuccessful,  he  had  stipulated  to  pay  it.  This  pay- 
ment, though  made  to  Groff,  was  for  the  use  of  the  defend- 
ant, and  the  transaction  was,  in  effect,  the  same  as  if  the 
amount  lost  and  won  had  been  paid  to  the  defendant  instead 
of  Groff,  and  he  had  received  it  from  the  defendant.'"   It 

•  

was  also  announced,  in  that  case,  that  The  People  v.  Ser- 
geant,  supra^  was  not  an  authority  applicable  to  our  statute, 
and  could  not  be  followed. 

In  Crawford  v.  The  State^  33  Ind.  304,  a  conviction  was 
sustained  under  this  29th  section,  when  the  proof  was,  that 
the  players  were  charged  twenty-five  cents  a  game  for  the 
use  of  the  billiard  table,  which  was  paid  by  the  loser  of  the 
game.  No  question  was  made  that  this  was  gaming,  but 
the  objection  was  to  the  sufficiency  of  the  proof  of  guilty 
knowledge  by  the  proprietor  of  the  premises. 

We  think  that  sound  reason  supports  the  authorities  that 
hold  such  playing  as  is  charged  in  this  case  to  be  gaming. 
The  manifest  purpose  of  the  Legislature,  in  its  various  enact- 
ments on  the  subject  of  gaming,  has  been  to  make  unlawful 
all  games  of  chance  by  which  money  or  other  articles  of 
value  mav  be  lost  or  won,  and  the  evil  effects  of  riskinij 
"small  sums  on  the  result  of  skill  at  billiards  is  less  in  degree 
only  than  the  hazard  of  larger  stakes  at  other  games.  The 
weight  of  authority  is  also  in  favor  of  such  construction  of 
the  statute  under  consideration.  Both  counts  of  the  in- 
dictment were  good,  and  the  motions  to  quash  and  in  arrest 
of  judgment,  were  correctly  overruled. 

It  remains  to  consider  the  sufficiency  of  the  evidence,  and 
an  instruction  to  the  jury  which  was  excepted  to  by  the  de- 
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fendant.  Two  witnesses  testified  for  the  State.  No  evi- 
dence was  offered  by  the  defendant.  The  principal  points 
relied  upon  by  the  appellant,  under  the  third  assignment  of 
errors,  are,  that  playing  for  the  hire  of  the  table  is  not  gam- 
ing, and  that  the  evidence  did  not  connect  the  defendant 
with  the  commission  of  the  offence,  or  show  knowledge  on 
his  part  that  his  house  was  used  as  stated  in  the  indictment. 
The  first  objection  we  have  already  considered.  The  evi- 
dence showed  that  the  defendant  was  the  proprietor  of  a 
saloon  in  North  Manchester,  Wabasli  county,  which  was  in 
the  charge  of  a  clerk  or  bartender ;  that  the  defendant  did 
not  personally  attend  to  the  business  of  the  saloon,  but, 
during  the  day  time,  was  usually  engaged  in  running  a  tile 
manufactory  and  farm,  out  of  town.  Michael  Sweeney  tes- 
tified that  he  had  been  in  the  defendant's  saloon  on  an  aver- 
age of  once  a  week  for  the  past  two  years  ;  that  he  had  seen 
parties  play  billiards  and  pool  in  his  saloon  frequently  dur- 
ing the  last  winter  and  fall ;  had  seen  the  parties  named  in 
the  indictment  play  billiards  in  said  saloon;  the  loser  of  the 
game  would  pay  for  the  use  of  the  table,  which  was  five 
cents  for  each  player  each  game  ;  after  the  game  was  played, 
the  loser  would  step  up  to  the  bartender  and  pay  for  the 
game,  and  would  receive  a  check  for  each  person  playing, 
which  check  was  worth  five  c6nts  at  the  bar ;  had  seen  other 
parties  play  there  at  different  times,  the  loser  generally  pay- 
ing the  bartender  for  the  checks ;  had  seen  the  defendant 
in  the  saloon  while  games  of  pool  and  billiards  were  being 
played  ;  he  did  not  attend  the  bar ;  had  nothing  to  do  with 
waiting  on  customers  ;  he  generally  took  his  seat  behind  the 
stove,  near  the  north  door,  and  seemed  to  be  reading  news- 
papers. When  witness  saw  him,  he  paid  no  attention  to  the 
billiard  tables,  which  were  about  forty  feet  from  him,  in  the 
south  part  of  the  saloon.  Never  saw  defendant  back  where 
the  tables  were  and  the  playing  was  done,  and  he  had  not 
attended  to  the  business  of  the  saloon  for  over  two  years  ; 
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he  was  proprietor  of  the  saloon^  but  the  bartender  attended 
to  all  the  business.  When  witness  saw  the  defendant  in  the 
saloon,  it  was  generally  in  the  evening ;  the*bar  and  billiard 
tables  were  in  the  same  room ;  in  the  game  of  billiards  fif- 
teen cents  was  charged  when  two  played,  and  the  loser  paid 
the  bartender  the  money,  and  no  checks  were  given  in  this 
game ;  had  frequently  seen  the  game  of  billiards  played  in 
defendant's  saloon  when  the  loser  paid  for  the  game.  The 
witness  f  uither  stated  that  he  did  not  know  whether  the  de- 
fendant knew  how  the  games  were  played  and  paid  for,  or 
not ;  that  he  was  there  often,  and  there  was  nothing  to  pre- 
vent him  from  knowing ;  he  did  not  seem  to  be  paying  at- 
tention to  it. 

Charles  Reed  testified  as  follows :  **I  live  in  North  Man- 
chester ,Wabash  county,  Indiana ;  the  defendant  runs  a  sal- 
oon in  North  Manchester ;  I  have  been  in  his  saloon  several 
times  during  the  past  year ;  he  has  a  bartender  there,  and 
the  defendant  does  not  stay  there  near  all  the  time  ;  he  works 
at  his  tile  mill  and  on  his  farm  most  of  the  time ;  I  have 
seen  billiards,  pool  and  corppral  played  in  his  saloon ;  the 
general  rule  was  for  the  loser  to  pay  for  the  game  ;  I  have 
seen  (naming  the  persons  charged  in  the  indictment  to  have 
played,  etc.,)  play  there  when  the  loser  paid  for  the  game ; 

when  pool  and  corporal  were  played,  the  bartender  issued 
checks,  worth  five  cents  each,  and  gave  them  to  the  loser, 
one  for  each  player,  when  the  loser  paid  for  the  game ;  I 
have  seen  a  good  many  other  persons  play  there  at  these 
games  in  the  same  way ;  the  defendant  seemed  to  pay  no 
attention  to  what  was  going  on  m  his  saloon  ;  I  frequently 
saw  him  in  there,  but  he  was  generally  reading  a  newspaper 
at  the  north  end  of  the  room  ;  the  tables  were  m  the  soath 
end  ;  the  stove  was  between  the  defendant,  when  I  generally 
saw  him,  and  the  tables  when  the  games  were  played." 

From  tills  evidence  we  think  the  jury  might  well  infer 
that  the  defendant  knew  how  the  business  of  his  saloon  was 
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being  conducted,  and  to  find  from  the  evidence  that  he  suf- 
fered the  same  to  be  used  for  the  purpose  charged  in  the  in- 
dictment. The'  evidence  did  not  show  an  isolated  case  or 
two  of  gamiug,  or  even  a  few  cases,  but  that  the  billiard 
tables  had  been  run  in  that  way  for  two  years  ;  and,  although 
the  defeudfAnt  gave  no  personal  attention  to  the  tables  or 
bar,  he  f lequently  was  present  while  the  playing  was  going  on. 

The  instruction  complained  of  was  as  follows:  "The 
playing  of  billiards,  pool  or  other  ^ames  played  upon  a  bil- 
liard lable,  when  there  is  a  wager  of  the  money-rent  of  the 
table  between  the  parties  playing,  or  when  the.  parties  play 
such  game  for  a  wager  of  chips,  checks  or  other  things  of 
valuej  in  either  case  the  playnig  of  such  game,  for  such 
wager,  is  gambling  within  the  meaning  of  the  law." 

The  criticism  of  appellant's  counsel  on  this  charge  is  that 
it  was  '*a  judicial  declaration  that  checks  and  chips  are  things 
of  value — a  declaration  the  court  had  no  right  to  make  to 
the  jury." 

If  this  instruction  bore  the  meaning  given  to  it  by 'appel- 
lant's counsel,  it  would  be  erroneous,  as  it  was  the  province 
of  the  jury  to  determine  from  the  evidence  whether  the 
checks  and  chips  named  were  articles  of  value.  But  we  do 
not  so  construe  the  instruction.  The  first  branch  of  it  in- 
formed the  jury  that  a  wager  of  the  money-rent  of  the  table 
was  gaming.  This  was  unobjectionable.  The  residue  of  the 
charge  puts  the  hypothetical  case  of  playing  for  any  other 
articles  of  value,  among  which  are  named  chips  and  checks. 
We  think  the  question  of  value  was  left,  by  the  instruction, 
to  the  jury,  and  that  they  would  understand  from  it,  that,  in 
order  to  convict  for  allowing  games  to  be  played  for  * 'chips," 
they  must  find  that  such  chips  were  things  of  value,  for  they 
were  told  that  gaming  consisted  in  playing  for  money  or 
other  thin2:s  of  value. 

The  judgment  of  the  circuit  court  should  be  affirmed. 
Vol.  75.-38 
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Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  the  appellant. 

WoRDEN,  J.,  dissents  from  the  proposition,  that  the  play- 
ing named  in  the  indictment,  where  nothing  was  risked  but 
the  hire  of  the  table,  was  gaming  within  the  meaning  of 
the  statute. 
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Supreme  Coxtrt,— Practice, — Trial  Court. — Presumptions. — All  the  pre- 
sumptions are  in  favor  of  the  correctness  of  the  trial  court's  rulings 
and  will  be  indulged  by  the  Supreme  Court,  in  the  absence  of  any  sho^  - 
Ing  oi  positive  error. 

Eyidenge. — Competency  of  Testimony  of  Witness  as  to  Value. — On  trial 
of  an  action  for  money  due  and  unpaid,  for  feeding  cattle  and  hogs 
from  December  3d,  1877,  to  February  20th,  1878,  testimony  of  a  witiie^ 
living  twelve  miles  distant,  as  to  the  value  of  the  corn  and  fodder^ 
80  fed,  in  the  shock  during  December,  1877,  and  January  and  Febru- 
ary, 1878,  in  his  neighborhood,  was  competent  and  relevant  in  sup- 
port of  a  paragraph  of  the  complaint,  accompanied  by  a  bill  of  par- 
ticulars containing  items  of  the  number  of  bush'els  of  ear  com  and  of 
shocks  of  corn-fodder  so  fed  and  price  of  each,  upon  which  paragraph 
issue  was  joined  by  general  denial  only. 

Same. — Neighborhood. — Inference. — In  such  case,  notwithstanding  the  dis- 
tance between  the  residence  of  the  witness  and  that  of  the  plaintiff,  his 
evidence  was  competent,  its  weight  being  a  question  for  the  jury.  There 
is  no  inference  that  the  hogs  were  not  fed  ^4n  his  neighborhood.^^ 

From  the  Noble  Circuit  Court. 
A.  A.  Chapin,  for  appellant. 

HowK,  C.  J. — ^In  this  case,  the  appellee  sued  the  appellant 
in  a  complaint  of  three  paragraphs,  for  the  recovery  of  cer- 
tain money  alleged  to  be  due  aild  unpaid.    The  cause,  having 
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been  put  at  issue,  was  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee  ;  and  over  the  appellant's  motion 
for  a  new  trial,  and  his  exception  saved,  judgment  was  ren- 
dered against  him  for  the  appellee,  on  the  verdict. 

The  only  error  assigned  by  the  appellant  here  is  the  deci- 
sion of  the  circuit  court  in  overruling  his  motion  for  a  new 
trial.  In  this  motion  a  number  of  causes  were  assigned  for 
such  new  trial,  the  first  of  which  was  as  follows  : 

*'lst.  The  court  erred  in  permitting  the  witness  William 
D.  Havs  to  testifv  as  to  the  value  of  corn  in  the  shock,  in 
his  neighborhood,  during  the  months  of  December,  1877, 
and  January  and  February,  1878." 

In  his  brief  of  this  cause,  the  appellant's  counsel  has  ex- 
pressly limited  this  court  to  the  consideration  of  the  ques- 
tion presented  by  this  first  cause  for  a  new  trial,  and  upon 
which  alone  he  asks  for  the  reversal  of  the  judgment  below. 
The  appellee  has  not  favored  this  court  with  any  brief  or 
argument  in  support  of  the  rulings  of  the  trial  court. 

We  find  it  necessary  to  an  intelligible  presentation  of  the 
alleged  error  of  law,  complained  of  by  the  appellant,  and  of 
our  decision  of  the  question  arising  thereunder,  that  we 
should  first  give  a  summary  of  the  appellee's  cause  or  causes 
of  action,  as  stated  in  the  several  paragraphs  of  his  com- 
plaint. In  the  first  paragraph  the  appellee  declared  upon  a 
special  contract,  whereby  he  agreed  to  receive,  keep  and  feed, 
on  his  farm,  from  December  3d,  1877,  to  February  20th, 
1878,  fourteen  cattle  and  twenty  hogs,  belonging  to  the  ap- 
pellant, for  the  keeping  and  feeding  of  which  cattle  and  hogs, 
the  appellant  agreed  to  pay  the  appellee  at  the  rate  of  seventy- 
five  cents  for  each  hundred  the  cattle  should  weigh  when  de- 
livered to  appellee,  and  four  cents  for  each  pound  increase 
of  weight  during  said  keeping  and  feeding,  and  $3.75  for 
each  hundred  pounds  increase  of  weight  in  said  hogs,  during 
said  keeping  and  feeding,  to  be  paid  on  the  20th  day  of  Feb- 
ruary, 1878  s  and  appellee  averred  the  full  performance  of 
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said  contract  on  his  part,  and  that,  during  said  time,  the  cat- 
tle had  increased  in  weight  twelve  hundred  pounds,  and  the 
hogs  had  increased  in  weigjit  one  thousand  five  hundred  and 
thirty  pounds,  and  that  there  was  due  and  payable  to  him  from 
the  appellant,  on  said  contract,  the  sum  of  $219.07.  Where- 
fore, etc. 

In  the  second  paragraph  of  his  complaint  the  appellee 
sued  the  appellant  on  an  open  account  for  $219.07,  alleging 
that  the  appellant  was  indebted  to  him  in  that  sum  for  keep- 
ins:  and  feedin«:  the  same  number  of  cattle  and  the  same 
number  of  hogs,  during  the  same  period  of  time  mentioned 
in  the  first  paragraph  of  complaint,  charging  therefor  in  the 
same  manner  and  at  the  same  rate  as  specified  in  the  special 
contract  counted  upon  in  the  first*  paragraph,  which  said  in- 
debtedness was  due  and  payable.     Wherefore,  etc. 

In  the  third  paragraph  of  his  complaint  the  appellee  alleged, 
in  substance,  that  the  appellant  was  indebted  to  him  in  the 
sum  of  $219.07,  for  feed,  care  and  attendance  before  that  time 
found,  provided  and  bestowed,  for  the  feeding  and  keeping 
of  divers  cattle  and  hogs  of  and  for  the  appellant,  at  his  re- 
quest, a  bill  of  particulars  of  which  was  filed  with  and  made 
a  part  of  said  paragraph  ;  which  said  sum  of  money,  the 
appellee  averred,  was  then  due  and  wholly  unpaid.  Where- 
fore, etc. 

The  case  having  been  put  at  issue  was  tried  by  a  jury,  and 
a  verdict  was  returned  for  the  appellee.  On  the  trial,  Wil- 
liam D.  Hays,  a  witness  for  appellee,  was  asked  by  him  to 
state  the  value  of  corn  per  bushel,  in  the  shock,  during  the 
period  between  the  3d  day  of  December,  1877,  and  the  20th 
day  of  February,  1878,  where  the  appellee  resided.  The 
witness  said  that  he  lived  twelve  miles  distant  from  the  ap- 
pellee, and  only  knew  the  value  in  his  neighborhood ;  that 
he  was  a  farmer  and  cattle  dealer  and  feeder ;  that  he  had 
fed  and  dealt  in  cattle  for  the  last  ten  years ;  that  he  had 
fed  cattle  during  winters  on  com  in  the  shock ;  that  1,200 
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pounds  was  a  good  gain  on  fourteen  head  of  cattle,  weighing 
15,160  pounds,  fed  from  December  3d  until  the  following 
20th  of  February  ;  that  corn-fodder  in  the  shock  was  worth 
eight  cents  per  shock  ;  that  there  were  as  many  feeders  in 
the  appellee's  neighborhood  as  in  his  own.  The  appellee 
then  insisted  that  the  witness  should  give  his  opinion  of  the 
-value  of  corn,  to  which  the  appellant  objected,  for  the  reason 
that  the  question  at  issue  was  the  value  of  corn  in  the  shock,  at 
appellee's  farm,  and  it  was  apparent  that  the  witness  was  not 
qualified  to  testify  in  regard  thereto,  and  it  was  irrelevant  and 
incompetent  to  permit  the  witness  to  testify  as  to  the  value ; 
but  the  court  overruled  the  objection  and  permitted  the  wit- 
ness to  testifv  in  resrard  thereto,  that  the  value  of  com  in 
the  shock,  during  the  said  period,  was  thirty  cents  per 
bushel;  to  all  of  which  the  appellant  at  the  time  excepted, 
and  notified  the  court  that  he  would  reserve  the  question 
under  the  code.  Thereupon  the  court  prepared  a  bill  of 
exceptions  for  that  pui-pose,  wherein,  to  present  the  question 
properly  to  this  court,  the  trial  court  stated  that  evidence 
had  been  given  tending  to  show  that  the  appellee  had  fed 
cattle  for  appellant  during  the  months  of  December,  1877, 
and  January  and  February,  1878,  upon  corn  in  the  shock, 
and  at  no  other  place,  under  a  contract  whereby  the  appellant 
had  agreed  to  pay  the  appellee  seventy-five  cents  per  100 
pounds  upon  the  weight  of  cattle  when  furnished,  and  four 
dollars  per  100  pounds  for  the  gain,  and  $3.75  per  hundred 
pounds  for  the  gain  in  weight  of  twenty  hogs,  also  furnished 
to  and  fed  by  appellee,  from  the  3d  day  of  December  until 
the  20th  of  February  following. 

It  is  earnestly  insisted  by  the  appellant's  learned  counsel, 
that  the  evidence  sousrht  to  be  elicited  from  the  witness 
Hays,  by  his  answer  to  the  question  above  set  out,  was  irrel- 
evant and  incompetent ;  and  so,  perhaps,  it  was  as  to  the 
issues  joined  upon  the  first  and  second  paragraphs  of  the 
complaint,  by  the  appellant's  answer  in  denial  thereof.     In 
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each  of  those  paragraphs,  the  appellee  sought  to  recover  of 
the  appellant  a  certain  sum  for  each  one  hundred  pounds  of 
gain  in  the  weight  of  his  cattle  and  hogs,  during  the  time 
the  appellee  fed  and  took  care  of  them.  Upon  these  parsr- 
graphs,  it  would  seem  to  be  irrelevant  and  immaterial,  what 
was  the  value  of  corn  in  the  ear,  or  in  the  shock.  The 
appellee  sued  to  recover,  in  the  first  paragraph  of  his  com- 
plaint, the  contract  price  per  100  pounds  for  the  increased 
weight  of  his  cattle  and  hogs  ;  and  in  the  second  paragraph 
of  his  complaint,  he  sought  to  recover  of  the  appellant,  for 
the  increased  weight  of  his  cattle  and  hogs,  such  sum  per 
100  pounds  as  such  increase  was  fairly  worth.  Upon  either 
of  the  first  and  second  paragraphs  of  the  complaint,  it  would 
seem  to  be  wholly  irrelevant  and  immaterial  as  to  what  was 
the  value  of  com,  either  in  the  ear  or  in  the  shock. 

With  the  third  paragraph  of  his  complaint,  the  appellee 
filed  a  bill  of  particulars  containing,  among  others,  the  fol- 
lowing items :  Ta  988  bushels  of  ear  com,  at  14  cents,  and 
to  370  shocks  of  corn-fodder,  at  6  cents.  Upon  this  para- 
graph of  complaint,  the  only  issue  joined  was  by  a  general 
denial  thereof.  To  this  issue,  the  evidence  of  the  witness. 
Hays,  complained  of  by  the  appellant's  counsel,  it  seems  to 
us,  was  relevant  and  competent.  What  weight,  if  any» 
should  be  given  to  the  evidence,  was  a  question  for  the  jmy 
trying  the  cause. 

But  the  appellant's  counsel  says,  that  the  evidence  should 
have  been  excluded,  upon  the  ground  that  *^the  bill  of  ex- 
ceptions shows  that  the  witness  was  utterly  disqualified  to 
testify  on  the  subject."  It  is  apparent,  we  think,  that  the 
appellant  intended  the  bill  of  exceptions  to  show  that  the 
witness  Hays  was  not  qualified  to  testify  in  regard  to  the 
value  of  corn  per  bushel,  in  the  shock,  for  the  reason  that 
the  witness  only  knew  the  value  of  such  com  in  his  own 
neighborhood,  and  resided  twelve  miles  distant  from  the 
appellee.     On  this  point,  the  inference  and  argument  of 
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appellant's  counsel  are  defective  and  inconclusive,  in  this, 
that  the .  bill  of  exceptions  fails  to  show  either  that  the 
appellee  fed  the  appellant's  cattle  and  hogs  in  the  appellee's 
own  neighborhood,  or  that  he  did  not  feed  such  cattle  and 
hogs  in  the  neighborhood  of  the  witness  William  D.  Hays. 
In  what  we  have  said  on  this  point,  we  do  not  wish  to  be 
understood  as  even  impliedly  holding  that  the  witness  was 
rendered  incompetent  to  testify  on  the  subject  of  the  ques- 
tion, by  reason  of  the  fact  that  he  resided  twelve  miles  dis- 
tant from  the  appellee.  On  the  contrary,  we  hold  other- 
wise, and  that  his  evidence  was  competent,  notwithstanding 
the  distance  between  his  and  appellee's  residence. 

From  the  record  of  this  cause,  we  can  not  say  that  the 
trial  court  erred,  and  therefore,  we  are  bound  to  say  that  it 
did  not  err,  in  the  admission  of  the  evidence  of  the  witness 
Hays,  for  all.  the  presumptions  are  in  favor  of  the  correct- 
ness of  the  court's  ruling,  and  must  be  indulged,  in  the 
absence  of  any  showing  of  positive  error.  Myers  v.  ilfwr- 
phy,  60  Ind.  282  ;  Stott  v.  Smithy  70  Ind.  298 ;  and  Batven 
V.  PoUardy  71  Ind.  177. 

The  court  committed  no  error,  we  think,  in  overruling 
appellant's  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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From  the  Wabash  Circuit  Court. 

Z>.  P.  Baldwin^  Attorney  Qeneral,  Jf.  Oood^  Proseciitiog  Attorney,  and 
O.  H.  Bogutf  for  the  State. 
A.  Hes8^  for  the  appellee. 

NiBLAOK,  J.— This  was  a  pvosecntion  against  Andrew  Gow/^illi  the 
appellee,  for  seUine  and  giving  intoxicating  liquor  to  a  minor.  The  in- 
dictment containecTtwo  counts. 


600  supreme;  court  of  INDIANA, 


Brown  v,  Aultman  &  Co. 

The  first  charged  a  sale  of  a  less  quantity  than  a  quart  to  one  Oliver 
Myers,  a  person  under  the  age  of  twenty-one  j'eare. 

7'he  second  charged  the  appellee  with  having  given  a  similar  quantity 
of  intoxicating  liquor  to  the  same  person. 

Upon  the  appellee's  motion  the  indictment  was  qnashed,  and  he  was 
dischar^^d.  Error  is  assigned  only  upon  the  decision  of  the  court  quash- 
ing the  indictment. 

JNeither  count  of  the  indictment  alleged  that  the  appellee  was  a  i)ersoa 
not  licensed  to  sell  intoxicating  liquor  in  a  less  quantity  than  a  quart  at 
a  time,  and,  as  counsel  inform  us,  it  was  for  the  want  of  such  an  allega- 
tion that  the  indictment  was  quashed.  The  omission  of  such  an  allegation 
constitutes  the  only  objection  urged  in  this  court  to  the  sufficiency  of  the 
indictment. 

In  the  case  of  The  State  v.  Hamilton^  ante^  p.  238,  it  was  held  that  in  a 

prosecution  of  this  iiind  an  averment  that  the  defendant  was  not  licenced 

to  sell  intoxicating  liquor  by  i*etail  was  an  immaterial  averment;  and, 

upon  the  authority  of  that  case,  the  judgment  in  this  case  must  be  re- 

.  versed.    See,  also,  Johnson  v.  The  State,  74  Ind.  197. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for 
further  proceedings. 


♦  •» 


No.  7963, 

Brown  v.  Aultman  &  Co. 

Prom  the  Spencer  Circuit  Court. 

O,  L.  Beinhard,  for  appellant. 

p,  T,  Laird,  for  appellee. 

Morris,  C— The  facts  in  this  case,  and  the  questions  of  law  involved, 
are  the  same  as  in  the  case  of  Lorch  v.  Aultman  <fe  Co.,  ante,  p.  162.  The 
conclusions  reached  in  that  case  must  control  this. 

The  judgment  below  should  be  affirmed. 

Per  CuRiAM.~It  is  ordered  that,  upon  the  above  statement,  the  judg- 
ment below  be  affinned. 
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ACTIONS,  CIVIL— 

Account,  134,  171,  594. 

Administrator,  against,  for  failure  to  perform  arbitration  agreement, 
84;  exceptions  to  report  of,  386,  557;  objections  to  appointment 
of,  395. 

Assault  and  battery,  damages,  177. 

Bastardy,  142,  469. 

Bond,  of  administrator,  480;  arbitration,  186;  of  guardian,  46;  of 
justice  of  the  peace,  236,  563;  of  township  trustee,  440;  of  trustee 
of  express  trust,  463. 

Chattels  sold  and  delivered,  132. 

Composition  bond,  125. 

Contract,  by  a  board  of  health  with  a  member  to  render  services  for 
city,  156;  for  breach  of,  301;  joint,  for  payment  of  costs  on  com- 
promise, 181 ;  rescission  of,  208 ;  to  teach  school,  118. 

County  commissioners,  claim  against,  by  a  physician  for  services  in 
post  mortem  examination,  409. 

Conversion  of  money  collected,  103. 

Damages,  for  injury  on  account  of  negligence  of  railroad  company 
in  constructing  culvert,  490;  for  injury  on  account  of  negligence 
of  railroad  company  in  the  running  of  trains,  542;  to  property  by 
causing  overflow  of  water,  241. 

Default,  to  set  aside,  129. 

Execution,  proceedings  supplementary  to,  345. 

Fire  insurance  policy,  by  assignee  of,  535. 

Fraudulent  conveyance,  to  set  aside,  93. 

Guardian,  to  remove,  306. 

Habeas  corpus,  342,  542. 

Highway,  to  vacate.  376. 

Injunction,  bond,  37^;  to  restrain  collection  of  gravel  road  asiiess- 
ment,  20;  to  restrain  collection  of  judgment,  71,  531;  to  resti'ain 
vendee  from  re-engaging  in  same  business,  451. 

Judgment,  to  review,  363;  to  set  aside,  330. 

Legacy,  to  recover,  50. 

Life  insurance,  on  policy,  1. 

Liquor  law,  238. 

Mandate,  against  township  trustee,  836. 

Marriage  contract,  417. 

Money  order,  428. 

Mortgage,  on  personal  property,  to  set  aside  and  to  set  aside  assign- 
ment of  certificate  of  purchase,  295;  to  reform  and  foreclose,  564. 

Partition,  88,  363,  390,  443. 
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Partnership,  on  account,  148,  307;  conversion  of  money  by  partner, 
272. 

Personal  property,  to  recover  from  levy,  in  execution,  278;  to  recover 
under  bill  of  sale,  486;  to  recover  under  mortgage,  35, 163, 202. 

Promissory  note,  412;  against  maimers  by  trustee,  422;  agidn^t  part- 
ners, 286;  against  principal  and  surety,  318, 431;  against  township 
trustee,  361,  368;  and  to  foreclose  mortgage,  64,  266,  499;  and  to 
foreclose  mortgage  by  sole  heirs,  398 ;  by  assignee  280 ;  by  assignee 
;  after  judgment,  381;  executed  by  heir  to  ancestor,  258;  for  Are 

policy,  168;  for  purchase-money,  77;  joint,  163;  of  partners,  108; 
to  building  association,  348. 

Quo  warranto,  against  prosecuting  attorney,  518. 

Bailroad  company,  against,  for  killing  stock,  428. 

Beal  estate,  to  have  lien  for  taxes  declared  on,  309;  to  qniet  title,  17, 
228,  314,  571 ;  to  set  aside  deed  in  part  and  to  correct  mistake,  401 ; 
to  quiet  title  to  by  a  trustee  and  for  an  accounting,  471 ;  for  purchase- 
money,  496;  to  recover,  41,  352,  508,  528,  568,  580. 

Bent,  to  recover,  298. 

Beplevin,  98,  239,  356,  461. 

Sheriff^s  sale,  to  set  aside,  539.  • 

Slander,  55. 

Trespass,  192, 114,  222. 

Trust,  parol,  to  enforce,  571. 

ACTIONS,  CBmiNAL— 

Abortion,  15. 

Assault  and  battery  with  intent,  146, 199,  260. 

Disturbing  religious  meeting,  62. 

False  pretences,  indictment  for  obtaining  property  and  money  ander, 

554. 
Incest,  indictment  for,  511. 
Keeping  gaming-house,  indictment  for,  686. 
Larceny,  affidavit  and  information  for,  477. 
Murder,  indictment  for,  215. 

ABANDONMENT. 
See  Attachment,  2.  ^ 

ABATEMENT. 
See  Chattel  Mobtgaqe,  2;  Criminal  Law,  17;  Guabdiah  asd 

Ward,  2. 

ABOBTION. 
See  Criminal  Law,  1. 

ACCOUNT. 
See  Interest;  Partnership,  8. 

ACTION  IN  BEM. 
Practice.— Actions  in  Personam, --Notice. —In  proceedings  strictly  l»  retSf 
the  seizure  of  property  in  controversy  is  notice  to  every  one,  and  the 
whole  world  are  deemed  parties  to,  and  bound  by,  such  proceedings. 
In  proceedings  partly  in  rem  and  partly  in  personam^  he  who  holds  a 
paramount  adverse  title,  unless  a  party  to  the  proceedings,  is  not 
bound  by  them.  Larch  v.  AMltman  A  Co.^  1 62 
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^  ACTION  ON  BOND. 

See  Abbitratton  Bomp;  Decedents'  Estates,  1, 24;  Township 
Trustee,  6,  7;  Trust  and  Trustee,  8. 

ACTION  TO  QUIET  TITLE. 
See  CONYETANCE,  5;  Real  Estate,  Action  to  Recover;  Tax  Title^ 

1 ;  Trusts  and  Trustee. 

ADMINISTRATOR. 
See  Decedents'  Estates. 

ADMISSIONS. 
See  Decedents'  Estates,  27. 

ADVERSE  POSSESSION. 
See  Real  Estate,  Action  to  Recover,  4 ;  Tax  Title,  4  to  6. 

ADVERSE  TITLE. 
See  Action  in  Rem. 

AFFIDAVIT. 

See  Bill  of  Exceptions,  3;  Criminal  Law,  2;  Execution,  3,4; 

Mandate,  1,  3;  Supreme  Court,  10, 11. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  26. 

AGENCY. 
See  Cities  and  Towns,  6;  Estoppel,  2;  Partnership,  8. 
**Beeetfring*^  and  ^''Paying  OuV^ --Authority  not  Implied, —HeceMng  and 
paying  out  are  two  things,  and  the  autliority  of  an  agent  to  do  the 
one  by  no  means  implies  the  power  or  nght  to  do  the  other. 

Knowlton  y.  School  City  of  Logansport,  103 

AGREEMENT. 
See  Composition;   Composition  Bond;  Decedents'  Estates,  11; 
Married  Woman,  1;  Partnership,  6;  Promissory  Note,  5,  6, 
16, 17,  20, 26,  30,  34,  38,  40;  Real  Estate,  Action  to  Recover, 
14,15;  Replevin,  13. 

ARGUMENT  OF  COUNSEL. 
See  Criminal  Law,  13  to  15 ;  Practice,  8. 

ALTERATION. 
See  Promissory  Note,  37. 

AMENDMENT. 
See  Practice,  2, 17;  Township  Trustee,  6. 

AMOUNT  IN  CONTROVERSY. 
See  Appeal,  1. 

ANIMALS. 
See  Railroad,  1 ;  Replevin,  1  to  5. 

APPEAL. 
See  Costs  ;  Decedents'  Estates,  17 ;  Practice,  9 ;  Suprebie  Court,  7. 

1.  Amount  in  Controversy. — Dismissal. — Appeals  to  the  Supreme  Court 
from  judgments  in  actions  originating  before*  justices  of  the  peace, 
where  the  amount  in  controversy  is  less  than  fifty  clollar8,will  be  dis- 
missed. Pennsylvania  Co.  v.  Trimble,  378 

2.  Effect  of.—Jtidgment. — ^An  appeal  to  the  Supreme  Court  does  not  annul 
a  judgment.  The  utmost  effect  it  can  have,  when  accompanied  by 
the  proper  auxiliary  proceedings,  is  to  stay  the  enforcement  of  the 
judgment  appealed  from.  Hayes  v.  Hayes,  395 

APPEARANCE. 
Bee  Practice,  43. 
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AKBITRATION  AND  AWARD. 
See  Arbitration  Bond. 

ARBITRATION  BOND. 

Statutory  Arbitration  Bond. — Pleading, — Complaint, — Necessary  AvermenU, 
— An  action  on  a  statutory  arbitration  bond  can  not  be  maintained 
until  the  award  has  been  properly  confirmed.  In  snch  an  action,  it 
must  be  aVerred  that,  in  a  proper  proceeding  for  that  purpose,  the 
awai*d  of  the  arbitrators  has  been  confirmed  by  the  judgment  of  the 
proper  court.  Bash  v.  Van  Osdol^  186 

ARREST  OF  JUDGMENT. 
See  Marriage  Promise,  1. 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  7,  8. 

ASSIGNMENT. 
See  Promissory  Note,  29. 

ASSIGNMENT  OF  ERROR. 
See  Supreme  Court,  13,  21. 

AITACHMENT. 
See  Judgment,  5,  6. 

1.  Lien,— Judgment,— 'HhQ  lien  created  by  the  issuing  and  levy  of  an  at- 
tachment can  not  exist  or  have  any  force  or  effect  after  judgment  has 
been  rendered  in  the  cause,  in  aid  of  which  it  issued,  unless  there  is 
a  special  judgment  or  order  of  sale  of  the  property  attached,  and  a 
special  execution.  Lovory  v.  McGee^  508 

2.  Same, — Personal  Judgment, — Abandonment  of  Lien, — Beal  Estate. — The 
taking  of  a  personal  judgment  only,  in  an  action  in  which  real  estate 
had  been  attached,  is  an  abandonment  of  the  attachment  lien,  and 
the  judgment  stands  as  though  no  attachment  proceedings  had  been 
commenced.  lb. 

ATTORNEY. 
See  Criminal  Law,  19,  27 ;  Practice,  11. 

ATTORNEY'S  FEES. 
See  Promissory  Note,  19. 

AUDITOR. 
See  Contract.  3. 

BANKRUPTCY. 
See  Mortgage,  10. 
Liens  Preserved. — A  discharge  in  bankruptcy  releases  the  bankrupt  from 
his  covenants,  but  all  liens  valid  at  the  inception  of  the  proceedings 
are  pi-eserved,  and  may  be  enforced.  Haggerty  v.  Bymcy  499 

BASTARDY. 

1.  Compromise. —Evidence  of  .—Pleading  .—To  entitle  a  defendant  in  a 
bastardy  proceeding  to  give  in  evidence  an  agreement  of  compro- 
mise, it  must  be  pleaded.  Malson  v.  State,  ex  rel.,  142 

2.  Same.— Death  of  Child.— The  death  of  a  bastard  child  does  not  of 
itself  require  a  dismissal  of  the  suit.  76. 

3.  Same. — Becovery. — The  recovery  in  bastardy  proceedings  is  allowed, 
not  for  the  benefit  of  the  mother,  but  for  that  of  the  chud.  /6. 

4.  Same. — Bight  of  Minor  Belatrix  to  Dismiss  Proceedings. — Compromise. — 
Approval  of  Court. — Statute  Construed. — ^The  act  of  March  13tli,  1875, 
Acts  1875,  Spec.  Sess.,  p.  16,  does  not  confer  upon  a  minor  relatrix 
in  a  bastardy  proceeding  the  unrestricted  right  to  compromise  and 
dismiss  the  proceeding,  but  authorizes  the  coui*t  to  examine  into 
compromises  made  wiw  infants,  and  to  approve  or  reject  them;  and 
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a  defendant  in  snch  proceeding  has  no  riglit  to  demand  that  the 
iRnitten  statement  of  such  a  relatrix,  that  she  had  compromised  with 
him,  and  desired  the  prosecution  to  be  dismissed,  should  be  placed 
of  record,  without  any  investigation  by  the  coiut.  lb, 

BILL  OF  EXCEPTIONS. 
See  Criminal  Law,  10,  28;  Practice,  7,  38;  Supreme  Court,  10, 11, 

19,  20. 

1.  Practice. —  Supreme  Court. — Evidence. — ^A  bill  of  exceptions  which 
purports  to  contain  the  evidence  in  a  cause,  but  concludes,  ^^This  was 
the  evidence  offered  in  the  cause,'-  is  not  sufficient.  The  Supreme 
Court  can  not  know  from  the  bill  that  the  '^evidence  offered''  was 
admitted  and  given.  American  Ins.  Co,  v.  Oallahan,  168 

2.  Practice. — Decree. — Objections  to. — Becitals  not  Evidence. — A  bill  of 
exceptions  is  necessai-y  to  show  objections  to  the  form  or  substance  of 
a  decree,  or  the  grounds  of  objections  and  exceptions  thereto.  The 
recitals  of  the  clerk  following  the  entry  of  the  decree  are  not  evidence 
of  such  facts.  Adams  v.  La  Bose,  471 

3.  Practice. — Affidavit. — Becord. — An  affidavit  for  a  continuance  can  only 
be  made  a  part  of  the  record  by  a  bill  of  exceptions,  and  a  bill  of  ex- 
ceptions can  only  incoi'porate  an  instrument  by  reference  when  the 
instrument  referred  to  is  already  properly  in  the  record.  It  is  not 
necessary  to  copy  an  instrument  in  the  bill  of  exceptions,  wlien  it  is 
already  properly  in  the  record ;  but  when  it  is  not  properly  a  part  of 
the  record,  although  copied  therein  by  the  clerk,  it  must  be  set  forth 
in  the  bill  of  exceptions,  as  the  statute  requires.    Colee  v.  State,  511 

BILL  OF  RIGHTS. 
See  Criminal  Law,  41. 

BILL  OF  SALE. 
See  Replevin,  10  to  14, 17. 

BOARD  OF  HEALTH. 
See  Cities  and  Towns,  1  to  6. 

BOND. 
See  Arbitration  Bond;  Composition  Bond;  Conveyance,  1;  De- 
cedents* Estates,  1,  24;  Guardian  and  Ward,  2;  Trust  and 
Trustee,  7. 

BOOK  OF  ACCOUiN^TS. 
See  Decedents'  Estates,  10. 

BLTIDEN  OF  PROOF. 
See  Promissory  Note,  8;  Railroad,  1,  6;  Real  Estate,  Action  to 

Recover,  15. 

CASES  DISAPPROVED  AND  DIS'nNGUISHED.     • 

1.  American  Insurance  Co.  v.  Aveiy,  60  ind.  566,  distinguished  as  to 
consent  of  husband  to  ti'ansfer  of  wife's  separate  property. 

Paulman  v.  Claycomb,  64 

2.  Medsker  v,  Parker,  70  Ind.  509,  distinguished  as  to  sale  of  mortgaged 
real  estate  to  satisfy  mortgage  debt,  by  first  selling  husband's  two- 
thirds  interest  therein.  Haggerty  v.  Byme^  499 

3.  Rogers  v.  Abbott,  37  Ind.  138,  Miller  v.  Kolb,  47  Ind.  220,  and  Angle 
V,  Speer,  66  Ind.  488,  distinguished  as  to  correcting  mistakes  in  mort- 
gage and  foreclosing  same  as  reformed.         Conyers  v.  Mericles,  443 

4.  Jordan  v,  D'Heur,  71  Ind.  199;  Thomas  v,  Hamilton,  71  Ind.  277; 
Webster  v,  Bebinger,  70  Ind.  9;  DeArmond  v,  Stoneman,  63  Ind.  386; 
and  McG^  v,  Robbins,  58  Ind.  463,  disapproved  as  to  overruling  de- 
murrer to  insufficient  answer.  Over  v.  Shannon^  362 
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6.  Smith  V.  Parks,  22  Ind.  59,  and  Wheeler  v.  Rnston,  19  Ind.  334,  dto- 
tiQKuished  as  to  riffht  of  mortficae;or  to  recover  possession  of  land 
wiuiout  having  paia  or  discharged  mortgage.   Parker  v.  Hubble^  580 

6.  Bicknell  v.  Widner  School  Township,  73  Ind.  501,  distingalshed  as  to 
authority  of  township  trustee  to  borrow  money  for  use  of  school 
township.  WallU  v.  Johmon  School  Tovnuhip^  36$ 

CHALLENGE  TO  ARRAY  OF  GRAND  JURY. 
See  Criminal  Law,  16  to  18. 

CHANGE  OF  VENUE. 
See  Costs;  Practice,  8;  Supreme  Court,  19. 

CHATTEL  MORTGAGE. 
See  Estoppel,  2 ;  Replevin,  10  to  17. 

1.  Practice.— Anotl^er  Action  Pending.— Motion  to  Dismiss. — Suit  for  iW- 
session. — Foreclosure  of  Mortgage  on  Personalty. — In  an  action  hy  % 
mortgagee  to  recover  possession  of  personal  property,  a  motion  h/ 
the  purchaser  of  the  property  to  dismiss,  because  another  action  was 
pending  against  the  defendant  and  othera  for  the  foreclosure  of  the 
moitgage,  was  correctly  oven-nled.         Loreh  v.  Aultman  &  Co.^  1 62 

2.  Bight  of  Mortgagee  to  Possession. — Answerin  AhaUment. — In  such  case, 
the  pendency  of  the  action  to  foreclose  would  not  deprive  the  mort- 

fagee  of  his  right  to  possession.    The  question  could  be  raised  only 
y  an  answer  in  abatement.  lb. 

3.  Lien. — Appointment  of  Beceiver.—Th^  appointment  of  a  receiver  does 
not,  as  a  rule,  affect  or  divest  an  existing  lien,  but  is  made  subject  to 
such  rights  and  liens  as  had  been  previously  acquired.  lb. 

4.  Partnership. — Sale. — ^A  sale  of  mortgaged  property  by  a  receiver  ap- 
pointed in  a  suit  between  partners  for  a  settlement  of  partnership 
business,  it  reported  to  and  confirmed  by  the  court,  gives  the  par- 
chaser  so  much  interest  in  the  property  only  as  the  firm  had,  and 
does  not  divest  or  affect  the  paramount  mortgage  lien  of  a  stronger 
to  the  record.  lb. 

6.  Belease  of  Equity  of  Bedemption. — ^A  mortgagor  may  release  his  equity 
of  redemption  to  the  mortgagee  at  any  tune  after  the  original  trans- 
action; but  such  release  wili  be  closely  scrutinized  by  the  courts, 
and  the  fairness  of  the  transaction,  and  the  value  received  by  the 
moiigagor,  must  be  shown  by  clear  and  satisfactory  evidence. 

Hackleman  v.  Chodman^  202 

6.  Possession  of  Mortgagee  not  Absolute. — Equity  of  Bedemption  may  be 
Sold. — ^A  mortgagee  takes  his  mortgage  subject  to  the  provisions  of 
the  statute,  that  ue  equity  of  redempUon  in  goods  and  chattels  may 
be  levied  upon  and  sold  on  execution,  and,  as  long  as  the  eqid^  ex- 
ists, his  possession  is  subject  to  this  right  in  favor  of  creditors  of  the 
mortgagor.  /*. 

7.  He  who  takes  a  chattel  mortgage  impliedly  assents  to  the  temporary 
interruption  of  his  possession,  for  Uie  purpose  of  disposing  of  the 
equity  of  redemption.  lb. 

8.  Evidence^  Insufficiency  of  to  Sustain  Finding .—Y^her^  a  mort^igor  of 
growing  wheat,  upon  its  ripening  for  harvest,  was  employe  by  the 
moiigagee  to  cut  the  wheat  ana  put  it  in  stack,  and  did  so,  but  no 
price  was  fixed  upon  the  wheat,  nor  allowance  made  for  the  price  of 
his  labor,  and  no  part  of  the  debt  was  extinguished,  and  while  in  the 
stack  the  wheat  was  levied  on  by  the  sherin,  by  virtue  of  executions 
issued  on  judgments  against  ^le  moiigagor,  the  evidence  fails  to 
sustain  the  findings  that  the  equity  of  redemption  had  been  extin- 
guished, and  that  &e  sheri^'s  possession  and  sale  were  not  lawfoL  lb. 
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9.  Execution, — Sale  0/ Property  .—Where  mortgaged  goods  and  chattels 
have  been  levied  upon  by  an  officer,  under  an  execution  against  the 
mortgagor,  such  officer  will  be  entitled,  as  against  the  mortgagee,  to 
the  possession  of  such  property  for  the  purpose  of  selling  me  same 
subject  to  the  mortgage.  Hmmons  v.  Hawn,  356 

10.  Purchase  by  Mortgagee  at  Sale  Under  Mortgage. — Title  of  Purchaser . — 
Levy  and  jSfa2e.— When,  by  the  an-eement  of  the  mortgagor  and  mort- 
gagee, and  in  accordance  with  me  stipulations  of  the  mortgage,  the 
peraonal  property  therein  described  is  sold  at  public  auction  to  pay 
tiie  mortgage  debt,  and  the  mortgagee,  bonaftde,  becomes  the  pur- 
chaser thereof,  he  takes  an  absolute  title  thereto,  freed  from  the  lien 
of  the  mortgage :  and  the  bare  fact  that,  after  his  purchase,  he  left 
the  property  with  the  mortgagor,  to  be  cared  for  by  him,  would  not 
subject  them  to  levy  and  sale  as  the  property  of  the  mortgagor.    lb, 

CITIES  AND  TOWNS. 
See  Conversion,  2. 

1.  Board  of  Health. — Physician, — City  Ordinances  Construed.— City  ordi- 
nances requiring  the  board  of  health  to  have  persons  vaccinated  as  a 
protection  against  small-pox,  do  not  thereby  impose  upon  the  board, 
or  its  members,  the  duty  to  do,  but  only  to  provide  for  the  doing  of, 
such  services  as  may  be  required  of  physicians. 

City  of  Fort  Wayne  v.  BoseiUhal^  156 

2.  Same, —  Contract  of  Board  with  Member  Void, — Statute  Construed, — A 
member  of  the  board  of  health  of  a  city,  appointed  under  authority 
of  section  48,  is  an  officer  within  the  terms  of  section  52  of  the  act  of 
March  14th,  1867,  for  the  incorporation  of  cities,  1  R.  S.  1876.  pp.  267, 
286  and  288,  and  can  not  be  interested  in  any  contract  by  which  any 
indebtedness  is  created  against  the  city.  lb, 

3.  Same. — ^An  employment  bv  a  board  of  health  of  a  city  of  one  of  its 
-  members  to  vaccinate  pupils  in  a  public  school  is  a  void  contract,  and 

creates  no  liability  against  the  city.  lb, 

4.  Same. — Voluntary  Services, — Quantum  Meruit. — ^In  such  case,  the  ser- 
vices rendered  by  a  physician,who  is  a  member  of  the  board  of  health, 
are  voluntary,  and  confer  upon  the  city  no  value  or  benefit  which 
could  have  been  rejected,  or  by  keeping  which  the  city  ratifies  the 
contract  or  becomes  liable  upon  a  quantum  meruit^  or  a  quantum  valC' 
bat.  lb. 

0.  Agency  of  Public  Officers. — Buying, — Hiring  Himself, — An  officer  of  a 
city  can  not  as  agent  contract  with  himself  personally,  buying  what 
he  is  employed  to  sell,  or  hiring  himself  to  do  a  service  which  he  is 
employed  to  procure  to  be  done.  lb, 

6.  Grading  Public  Street, — Consequential  Damages. — Constitutional  Law. — 
Consequential  damages,  resulting  from  the  grading  of  a  public  street, 
do  not  constitute  a  taking  or  appropriation  of  property,  within  the 
meaning  of  the  constitution.  Weis  v.  City  of  Madison^  241 

7,  Authorised  Improvement. — Beasonable  Care. — Injury  to  Property  of  Ad- 
jacent Proprietors. — ^Where  an  improvement  of  a  street  in  a  city  is  one 
which  the  city  has  authority  to  make,  and  reasonable  care  Is  used  in 
doing  the  work,  no  liability  attaches,  although  injury  may  be  done 
to  the  property  of  adjacent  proprietors.  lb, 

5.  Surface-Water. — Municipal  Corporations, — ^A  municipal  corporation 
has  no  right  to  collect  surface-water  in  a  artifid^  channel,  and  pour 
it  in  a  body  upon  the  adjacent  land  of  another.  .  lb, 

9.  Same.— Public  Highways.— Embankments  and  Outlets, — A  city  may 
divert  surface-water  from  the  public  highways,  and,  to  do  so,  may 
build  embankments  or  enlarge  outlets.  lb. 
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10.  Same.— Dominion  Offer  Highways.'— A.  municipal  corporation  is  ^itided 
to  exercise  dominion  over  the  public  higliways,  and  is  not  Uabie  for 
so  exercising  this  right  as  to  cliange  or  divert  Uie  flow  of  sortace- 
water.  /6. 

11 .  Same. — Lots  Below  Adjacent  Streets. — Damages. — ^If  sn rf  ace-water  flow 
upon  a  lot  because  of  its  being  below  the  level  of  adjacent  streets  or 
lots,  the  owner  can  not  recover  damages  from  the  city.  Ih. 

12.  Legislative  Power. — Ministerial  Acts. — Negligent  Performance., — ^A  mu- 
nicipal corporation  is  not  liable  for  the  exercise  of  a  legislative 
power,  but  is  liable  for  the  negligent  [terformance  of  ministerial  acts.  Ih. 

13.  Same. — Collecting  and  Flowing  of  Surface- Water, — Collecting  surface- 
water  into  one  channel,  and  causing  it  to  flow  upon  another's  land, 
is  an  actionable  injmy,  being  a  ministerial  and  not  a  legislative  or 
judicial  act.  lb. 

14.  Same.— Defect  of  Plan. — For  a  defect  in  the  mere  plan  or  system  of 
removing  surface-water  from  a  street,  there  is  no  liability  so  lone  as 
the  ministerial  work  of  carrying  into  effect  the  plan  is  not  under- 
taken, lb. 

15.  Same. — Pleading. — Complaint* — ^A  paragraph  of  complaint  a^inst  a 
city,  which  alleges  with  reasonable  certainty,  that  the  municipal  au- 
thorities did,  by  the  improvement  of  a  street,  collect  in  one  chanoel 
the  surface-water  falling  upon  divers  streets,  and  flow  it  against  an 
insuflioient  culvert,  and  thus  unlawfully  cast  the  water  in  a  body  npon 
the  private  property  of  the  plaintiff,  contains  facts  sufficient  to  con- 
stitute a  cause  of  action.  lb. 

16.  Same. — Insufficient  Evidence. — Practice. —  Verdict. — On  tiial  of  such  an 
action,  the  court  did  right  in  directing  a  verdict  for  the  defendant^ 
where  the  evidence  showed  that  plaintiff  had  suffered  no  material 
damage  from  overflow  before  the  city  enlarged  the  culverts  and 
drains  complained  of;  that,  before  such  action  of  thecity,  the  natural 
tendency  of  the  surface-water  was  to  flow  by  without  damage;  and 
that  his  property  is  at  the  foot  of  *'high  hills,"  where  in  times  of  rain 
the  water  comes  down  a  ravine  in  '"immense  quantities."  lb, 

COLLATERAL  AITACK. 
See  Gravel  Road,  3 ;  Jurisdiction,  1 ;  Married  Woman,  3. 

COMPOSITION. 
See  Composition  Bond. 
Agreement. — A  composition  is  an  agreement  between  a  debtor  and  his 
creditor  for  payment  of  a  less  sum,  at  a  time  fixed,  than  the  debt,  ac- 
cording to  its  terms.  Bailey  y.  Boydj  125 

COMPOSITION  BOND. 

1.  Surety. — Change  of  Terms. — Belease. — If  a  creditor  holding  a  compo- 
sition bond,  by  an  agreement  with  the  debtor,  for  a  valuable  consid- 
eration, without  the"  knowledge  or  consent  of  the  surety,  materially 
change  the  terms  of  the  contract  of  indebtedness,  he  tliei-eby  releas^ 
the  surety.  Bailey  v.  Boyd,  125 

2.  Same. — Action  on  Composition. — Creditor'* s  Election, — If  the  debtor 
performs  his  part  of  a  composition  agreement,  no  action  wUl  lie  for 
the  original  debt ;  if  not,  the  creditor  has  his  action  on  the  original 
debt,  and  also  on  the  composition  agreement  for  any  damage?^  he 
may  have  sustained.  He  may  elect  to  rely  upon  the  composiUoa 
agreement  alone,  or,  if  not  complied  with  by  the  debtor,  enforce  pay- 
ment of  the  original  debt.  lb. 

COMPROMISE. 
See  Bastardy;  Promissory  Note,  35. 


INDEX.  609 

CONSEQUENTIAL  DAMAGES. 
See  Cities  and  Towks,  6. 

CONSroEBATION. 
See  Contract,  2;  Decedents^  Estates,  4,  5;  Mabbiage  Promise,  1; 
Order  for  Monet,  1;  Promissort  Note,  4,  23,  30  to  34;  Re- 
plevin, 11  to  13. 

CONSTITUTIONAL  LAW. 
See  Cities  and  Towns,  6;  Criminal  Law,  36, 41;  Prosecuting  At- 
torney, 1 ;  Taxes. 

CONSTRUCTION  OF  DEED. 
See  Conveyance,  7. 

CONTINUANCE. 
See  Criminal  Law,  19. 

CONTRACT. 
See  Cities  and  Towns,  2  to  5;  Composition;  Composition  Bond; 
Criminal  Law,  41 ;  Decedents'  Estates,  3  to  5, 11,  32;  Demand, 
1 ;  Estoppel,  1 ;  Injunction,  1 ;  Marriage  Promise,  1 ;  Mort- 
gage, 1,2;  Notice;  Order  for  Money;  Partnership,  6;  Plead- 
ing, 3, 10;  Practice,  5;  Promissory  Note,  20,  21,  24,  26,  27,  35; 
School  Law;  Township  Trustee,  3. 

1.  Descriptive  Words. — Signature. — Descriptive  words  can  not  control, 
much  less  give  validity  to,  a  contract,  and  it  makes  no  difference 
whether  the  descriptive  words  are  simply  appended  to  the  signatiu*e 
at  the  foot  of  the  contract,  or  annexed  to  the  name  in  the  body  of  the 
instrument.  Jackson  School  Tp.  v.  Farlow,  118 

2.  Sale  and  Conveyance  of  Beat  Estate  — Failure  of  Consideration. — Re- 
scission.— Specific  Performance. — Reconveyance. —  Vendor'' s  Lien. — Com- 
plaint.— Pleading. — A  complaint  in  five  pai-agraphs,  alleging,  in  vari- 
ous forms,  the  sale  and  conveyance  of  real  estate,  to  be  paid  for  in 
notes  of  good  and  responsible  men,  unknown  to  plaintiff,  and  living 
remote  from  him,  but  represented  by  defendant  to  be  ready  to  pay 
on  demand,  and  the  failure  of  consideration,  in  that  the  notes  were 
worthless,  praying  a  rescission  of  the  contract,  or  specific  perform- 
ance, or  a  reconveyance,  or  a  judgment  enforcing  the  vendor's  lien, 
although  its  language  and  statements  be  not  very  plain  or  concise, 
contains  the  substance  of  a  cause  of  action,  and  its  paragraphs  are 
Bufiicient  on  demurrer.  Painter  v.  Hall^  208 

3.  Same. — Certificate  of  Assessment  by  Auditor. — Evidence. — Practice. — 
New  Trial. — On  the  trial  of  such  action,  it  was  error  for  the  court  to 
admit  in  evidence  certified  copies  of  the  tax  assessment  list  of  the 
maker  of  each  of  such  notes,  returned  under  sections  127, 129  and 
130, 1  R.  S.  1876,  pp.  104, 105.  certified  by  the  auditor  of  the  county, 
merely  as  '^a  true  copy  of  the  assessment,''  etc.,  of  each  of  the  makers 
of  the  notes.  ^  lb. 

CONVERSION. 
See  Partnership,  4. 

1.  Pleading. — Complaint. — Demand. — An  averment  of  a  demand,  if  other- 
wise necessary,  is  not  required  if  a  conversion  is  alleged  in  the  com- 
plaint. Knowlton  v.  School  City  of  Logansport^  1 03 

2.  Answer  of  Payment  to  Another  for  Plaintiffs  Use. — Cities  and  Towns, — 
In  an  action  by  a  school  city  against  one  who  had  been  president  of 
its  board  of  school  trustees,  for  conversion  of  money  collected  by  him 
for  plaintiff,  an  answer  that  he  paid  it  over  to  another,  who  had  been 
a  trustee  and  treasurer  of  such  board,  but  with  himself  legislated  out 
of  ofiice,  and  who  is  a  responsible  resident  of  the  city,  and  ready  to 
account  and  settle  with  plaintiff,  is  insufficient  on  demurrer.         lb. 

Vol.  75.-39 
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8.  Batification  of  Act  by  SuU. — Payment  to  Another.^l>ema$id,—Jjk  an  ae- 
tion  for  conversion,  the  plaintiff,  by  suing,  ratifies  the  defendaofg  act 
in  maldng  a  collection  of  money  for  plaintiff;  but  the  ratification 
does  not  confirm  his  act  in  turning  it  over  to  another.  In  le^  contem- 
plation, his  delivery  of  the  money  to  one  having  no  authority  from  the 
plaintiff  to  receive  it  is  a  conversion,  and  malces  him  liable  to  an  ac- 
tion without  demand.  /6. 

4.  Same. — Becoupment. — Expenses  of  Collection. — Time  Employed.— Rati- 
flcation  by  Suing  Limited. — In  such  action,  where  it  appears  that  the 
defendant  made  the  collection  without  authority,  an  answer  claiming 
for  expenses  of  collection  shows  no  ground  for  recoupment.  The 
ratification  implied  by  suing  extends  only  to  the  act  of  collection,  and 
does  not  embrace  the  time  employed  or  expenses  incurred  before  or 
after  the  collection.  lb. 

CONVEYANCE. 
See  Contract,  2;  Mortgage,  10,  12,  13;  Real  Estate,  Action  to 
Recover,  10  to  14;  Trusts  and  Trustee,  1  to  3;  Vendor  and 
Purchaser,  7,  8. 

1.  Deed, — Bond. — Dates  of  Two  Instruments, — When  Execution  Presumed. 
— Date  of  Acknowledgment. — ^Where  a  deed  was  dated  July  20th,  1861, 
and  a  bond  for  reconveyance  was  dated  July  30th,  1861,  and  both 
were  acknowledged  July  31st,  1861,  it  may  fairly  be  assumed  that  the 
fibaal  execution  of  the  two  instruments  by  delivery  were  concurrent 
acts,  and  both  consummated  on  the  day  of  the  date  of  the  acknowl- 
edgments thereof.  Lentz  v.  Martin^  228 

2.  Beal  Estate. — Conveyance  to  Husband  and  Wife. — Bight  of -Suroivor.'- 
Bight  of  Heir. — ^A  conveyance  of  land  to  a  woman  and  her  husband 
to  be  held  by  her  as  her  own  property,  the  husband  having  the  pos- 
session during  his  lifetime  and  possession  to  return  to  her  if  she  sur- 
vive him,  vested  in  her  the  title  in  fee  subject  to  his  life-estate,  if  be 
survived.  Edwards  v.  BeaU,  401 

3.  Same. — Deed  Construed.— Joint  Tenancy  not  Created. — By  the  terms  of 
such  a  deed,  a  joint  tenancy  by  entireties  was  not  vested  in  the  hus- 
band and  wife.  lb. 

4.  Same,— Death  of  Wife  Before  Husband.— Descent  of  Two-Thirds  to  Heir. 
— ^Upon  the  death  of  the  wife  before  the  husband,  two-thirds  of  the 
estate  at  once  descended  to  their  son  and  only  heic,  and  was  not  liable 
to  be  assets  for  the  payment  of  the  husband's  debts;  and  the  husband 
became  seized  in  fee  of  the  other  one-third.  lb. 

5.  Same. — Decree  of  Sale. — Cof^rmation.— Mistakes.— Action  to  Quiet  TUle 
by  Heir. — A  decree  of  sale  of  such  two-thirds  for  the  payment  of 
such  debts,  and  a  decree  confirming  the  sale,  were  mistakes  within 
the  meaning  of  section  177.  2  R.  S.  1876,  p.  654,  and  the  infant  heir 
would  be  entitled  to  have  them  annulled  and  set  aside,  and  his  title 
quieted.  lb. 

6.  Same. — Deeds  of  Administrator  and  Purchaser  Annulled. — Partition.— 
In  such  case,  the  deed  of  the  administrator  and  the  deed  of  the  pur- 
chaser to  his  ^antee  ought  also  to  be  set  aside  and  annulled  as  to 
such  two-thiras,  and  partition  made.  lb. 

7.  Construction. — Deed. — Premises. — Habendum. — ^In  construing  the  terms 
of  a  deed,  both  the  premises  and  the  habendum  must  be  considered. 
The  office  of  the  habendum  is  to  determine  what  estate  or  interest  is 

S anted.    It  may  often  qualify  the  premises,  but  may  not  contradict 
e  estate  so  granted.  lb. 

COPY. 
See  Exhibits;  Pleading,  3,  9;  Practice,  21,  22;  PBomssoET 

l^OTE,  7, 26. 
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CORPORATION. 
See  Township  Trusted,  3. 
Sight  to  Borrow  Money. — ^As  a  general  rule,  a  corporation,  either  public  or 
private,  has  an  implied  power  to  borrow  money  for  objects  expressly 
aathorized  by  the  statute  by  which  it  was  created  and  endowed  with 
corporate  powers  and  privileges,  but,  if  such  power  is  expressly  or 
by  implication  denied  by  such  statute,  then  no  such  power  exists. 

Utterback  v.  Terhuney  363 
COSTS. 

1.  Prctetiee, —Appeal  from  Ji4stice  of  the  Peace. — Change  of  Venue. — ^Whcre, 
in  an  action  appealed  from  a  justice  of  the  peace  by  defendants,  a 
change  of  venue  from  the  county  was  eri'anted  to  plaintiff,  a  motion 
by  defendants  to  tax  to  the  plaintiff  all  the  costs  accrued  in  the  cause 
up  to  tiie  time  of  granting  the  change,  under  the  provisions  of  the 
justices'  act  on  that  subject,  2  R.  S.  1876,  p.  612,  sec.  29,  was  properly 
overruled.  McDonough  v.  Kane,  181 

2.  Same.— In  such  case,  upon  the  costs  of  the  change  being  paid  or 
replevied  the  change  should  be  granted.  lb. 

COUNTY  AUDITOR. 
See  Contract,  3 ;  Criminal  Law,  44, 45. 

COUNTY  COMMISSIONERS. 
See  Criminal  Law,  27, 44, 45;  Gravel  Road,  3;  Replevin,  4. 

COUNTY  TREASURER. 
See  Criminal  Law,  44. 

COVENANT. 
See  Bankruptcy;  Injunction,  1;  Promissory  Note,  40, 42. 

COVERTURE. 
See  Husband  and  Wife,  2,  3 ;  Real  Estate,  Action  to  Recover,  11. 

CREDITS,  APPLICATION  OF. 
See  Mortgage,  7 ;  Payment,  2. 

CRIMINAL  COURT  OP  MARION  COUNTY. 
See  Prosecuting  Attorney,  1. 

CRIMINAL  LAW. 
See  Liquor  Law. 

1.  Abortion. — Indictment.— Statute  Construed. — ^An  indictment  averring 
that  the  defendant  unlawfully  and  wilfully  employed  and  used  in 
and  upon  the  body  and  womb  of  a  pregnant  woman  a  certain  instru- 
ment called  a  catheter,  with  intent  to  produce  a  miscarriage,  it  not 
being  necessary  to  cause  said  miscarriage,  to  preserve  the  life  of  the 
woman,  sufficiently  charges  an  ofience,  within  the  meaning  of  section 
36  of  the  misdemeanor  act,  2  R.  S.  1876,  p.  471.  State  v.  ShenooodjlS 

2.  Disturbing  Religious  Meeting. — Affidavit. — Statute  Construed. — An  affi- 
davit in  a  prosecution  for  disturbing  a  religious  meeting,  under  the 
act  of  March  3d,  1859,  2  R.  S.  1876,  p.  472,  must  allege,  and  it  must 
be  proved  upon  the  trial,  that  the  meeting  disturbed  was  a  collection, 
of  inhabitants  of  this  State.  Cooper  v.  State^  62 

3.  SavM. — Evidence. — Fcrdfci.— Where,  on  the  trial  in  such  a  prosecu- 
tion, no  evidence  was  offered  either  proving  or  tending  to  prove  that 
the  meeting  was  composed  of  inhabitants  of  this  State,  either  in  whole 
or  in  part,  a  verdict  of  conviction  is  not  sustained  by  sufficient  evi- 
dence, lb. 

4.  Juror. — Beasonable  Doubt. — ^In  a  criminal  cause  tried  by  a  jury,  the 
law  contemplates  the  concurrence  of  twelve  minds  in  the  conclusion 
of  guilt  before  a  conviction  can  be  had.  Each  juror  must  be  satisfied 
beyond  a  reasonable  doubt  of  the  defendant's  guilt  before  he  can, 
under  his  oath,  consent  to  a  verdict  of  guilty.      CastU  t.  StaUf  146 
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5.  Same. — InstirwsUona^  General  and  Speckil, — ^If,  in  each  canse,  any  one 
of  the  jury,  after  having  considered  all  the  eyidence,  and  after  havinr 
consulted  with  his  fellow-jurymen,  entertain  a  reasonable  doubt  ^ 
the  defendant's  guilt,  the  jury  can  not  find  the  defendant  guilty;  and 
It  is  error  to  refuse  to  thus  instruct  the  jury,  notwitiistanding  the 

general  charge  of  the  court  given  to  the  jury,  that  they  must  be  satis- 
ed  beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant.        lb. 

6.  Same, — Individual  Responsibility  of  Juror. — Each  juror  should  feel  the 
responsibility  resting  upon  him  as  a  member  of  the  jury,  and  should 
realize  that  his  own  mind  must  be  convinced  of  the  a«fendant*8  guilt 
beyond  a  reasonable  doubt  before  he  consents  to  a  verdict  of  guilty.  lb. 

'  7.  Indictment.  —  Malice. — Assault  and  Battery  with  Intent  to  Murder. — 
Where,  in  an  indictment  for  an  assault  and  battery  w^ith  intent  to 
commit  murder,  there  is  a  defect  in  the  spelling  and  in  the  oongtruo> 
tion  of  the  word  formed  by  the  letters  and  characters  probably  in- 
tended for  the  woid  **malice,"  and  it  is  evident  that  such  word  repre- 
sents and  stands  for  the  word  ''malice,"  wherever  it  occurs  in  the 
indictment,  it  ought  to  be  so  read  and  consti'ued.  Pierce  v.  State j  199 

8.  Same, — Voluntary  Manslaughter. — Where  such  offence  is  not  charged 
to  have  been  committed  with  malice,  the  indictnient  may  still  be  suf- 
ficient, on  motion  to  quash,  as  a  charge  for  an  assault  and  battery 
with  intent  to  commit  voluntary  manslaughter.  lb. 

9.  Same. — Verdict. — Judgment. — ^Where,  upon  the  trial  of  such  indict- 
ment, the  defendant  was  found  ^'guilty  as  charged  in  the  indictment," 
the  indictment  is  sufiicient  to  sustain  both  the  verdict  and  judgment, 
whether  considered  as  charging  an  intent  to  commit  murder,  or  only 
an  intent  to  commit  voluntary  manslaughter.  lb. 

10.  Practice. — Bill  of  Exceptions.— Supreme  Court. — Where  a  bill  of  ex- 
ceptions containing  the  evidence  is  not  filed  within  the  time  ^ven 
therefor  by  the  trial  court,  it  is  not  properly  in  the  record,  ana  will 
not  be  considered  by  the  Supreme  Court.  lb. 

11 .  Murder.  —  Evidence .  —  Declarations .  —  Bemonstrances  with  Deceased. — 
Threats. — On  the  trial  of  an  indictment  for  murder,  the  coiut  did  not 
err  in  refusing  to  admit  in  evidence  statements  of  the  deceased  to  wit- 
nesses, in  response  to  their  remonstrances  with  him  for  visiting  the 
defendant's  wife.  Such  statements  do  not  fall  within  the  rule  makinnf 
previous  threats  of  the  deceased,  although  uncomraunieated,  compe- 
tent evidence  for  the  accused.  Combs  v.  State^  215 

12.  Same.—  Wife^s  Confession  of  Adultery  with  Deceased,  by  his  Coenion.--' 
Uncommunicated  Beports  and  Bumors. — On  such  trial,  the  court  did 
not  err  in  refusing  to  permit  the  accused  to  prove  by  his  wife  that 
the  deceased  had  coerced  her  into  an  act  of  adultery,  and  that,  on 
the  night  before  the  killing  of  the  deceased,  she  had  told  her  husband 
that  all  the  reports  and  rumors  he  had  heard  were  true,  there  being 
no  offer  to  prove  what  reports  or  rumors  he  had  heard,  or  that  the 
act  of  adultery  had  ever  come  to  his  knowledge.  lb. 

13.  Same.— Practice.— Argument.— Discretion  of  Trial  Court.— -EmploymeM 
H        of  Counsel  by  Defendant's  Wife.— Witness.— On  such  trial,  the  court 

did  not  err  in  refusing  to  exercise  its  discretion  and  restrain  the 
State's  counsel  from  commenting  upon  an  alleged  employment  of 
counsel  by  the  wife — who  was  a  witness — of  the  accused,  the  ni^t 
before  the  homicide.  i^* 

14.  Same.— Immaterial  Statement  in  Argument.—On  such  trial,  the  state- 
ment by  an  attorney  for  the  State,  that  "Three  or  four  men  have  been 
recently  executed  at  Indianapolis,  most  of  whom  set  up  the  plea  of 
insanity,"  was  not  of  sufficient  materiality  to  warrant  a  reversal  of 
the  judgment  of  conviction.  ^b' 

15.  Same.-'Oonduct  of  Argument.—Abu8e  of  Discretion.— The  conduct  of 
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the  argument  is  a  matter  much  within  the  discretion  of  the  trial  court, 
and  itls  only  where  there  is  an  abuse  of  such  discretion  that  appel- 
late courts  will  interfere.  lb, 

16.  Orand  Jury, —Challenge  to  Array.— A  challenge  to  the  ^rray  of  a  grand 
jury  must  be  supported  by  affidavit,  setting  forth  the  causes  therefor. 

McClary  v.  State,  260 

17.  Same, — Flea  in  Abatement. — A  plea  in  abatement,  seeking  to  attack 
the  manner  in  which  a  grand  jury  was  organized,  must  show  not  only 
that  the  question  presented  by  it  was  not  raised  by  a  challenge  to  the 
array,  but  also  that  the  defendant  had  no  suitable  opportunity  of 
challenging  the  array.  lb. 

18.  Same.— Where  a  defendant  has  challenged  the  array  of  a  grand  jury, 
alleging  certain  facts  in  support  thereof,  he  can  not  afterward  plead 
the  same  facts  in  abatement.  Jb, 

19.  Fractice,— Continuance,— IllneB8  of  Attorney  .-The  propriety  of  a  post- 
ponement of  a  trial  on  account  of  the  illness  of  one  of  the  attorneys 
of  a  party  is  largely  in  the  discretion  of  the  trial  court,  and  unless 
there  has  been  an  abuse  of  that  discretion,  no  error  is  committed  in 
refusing  a  postponement.  lb* 

^.  Same.—Qaestions  to  Witness.-Nevo  Trial,— The  mere  asking  of  im- 
proper questions  of  a  defendant,  who  was  a  witness  in  his  own  behalf, 
does  not  afford  a  sufficient  reason  for  a  new  trial.  lb, 

21.  Same, — Juror  Asleep  During  Argument. — ^The  mere  falling  asleep,  for 
a  short  time,  by  a  juror,  during  the  argument  of  counsel  for  the  de- 
fendant in  a  criminal  cause,  does  not  of  itself  constitute  a  sufficient 
cause  for  a  new  trial.  lb, 

1S2.  Same, — Sending  Jury  Out  to  Deliberate  upon  Verdict, — Sending  out  a 
jury  at  ten  o^clock  at  night  to  deliberate  upon  their  verdict,  is  a  mat- 
ter within  the  discretion  of  the  court,  and  no  available  error  is  com- 
mitted thereby  unless  there  Is  shown  to  have  been  an  abuse  of  that 
discretion.  lb, 

23.  Same. — Surprise. — ^The  failure  of  counsel  for  the  State  to  produce  at 
the  trial  the  knife  with  which  the  prosecuting  witness  was  wounded, 
and  ^^false  testimony  given  upon  the  trial  concerning  the  length  and 
character  of  such  knife,  ^^  do  hot  constitute  such  surprise  as  would 
authorize  the  granting  of  a  new  trial.  lb. 

24.  Same. — Misconduct  of  Jury , — Bailiff  in  Jury  Boom  During  Deliberations, 
— Insufficiency  of  Affidavit. — An  affidavit,  filed  in  support  of  a  motion 
for  a  new  trial  on  account  of  the  misconduct  of  the  jury,  in  permit- 
ting their  bailitf  to  be  present  during  their  deliberations,which  states 
'^tmit  the  bailiff  told  the  affiant  that  he  was  in  the  jury  room  the 
ffreater  portion  of  the  time  while  the  jury  were  in  consultation,^*  is 
uisufficient  to  prove  that  the  bailiff  was  in  the  room  as  alleged.    lb, 

26.  Same, — Instructions. — Practice. — ^Where  the  court  sufficiently  instructs 
the  jury  as  to  what  was  necessary  to  make  out  the  crime  charged,  but 
was  not  asked  to,  and  did  not,  instruct  the  jury  as  to  the  lesser  of- 
fences of  which  the  defendant  might  be  convicted,  no  error  is  com- 
mitted of  which  the  defendant  has  reason  to  complain.  lb, 

26.  Indictment. — Name. — Presumption.- Affidavit  and  Information. — The 
law  presumes  every  man  to  have  a  christian  name,  unless  the  con- 
trary appears,  and,  in  an  indictment  or  information  against  him,  that 
name,  as  well  as  his  surname,  must  be  stated  in  full,  unless  some  rea- 
son is  shown  for  not  so  stating  it;  and  a  failure  to  state  it,  or  a  reason 
for  not  stating  it,  may  be  taken  advantage  of  on  motion  to  quash;  but 
the  court,  on  motion  to  quash  or  in  arrest  of  judgment  in  a  prosecu- 
tion of  a  defendant  under  the  name  of  *^Ben,"  will  presume  that  it 
was  his  true  and  full  christian  name.  Burton  v.  State^  478 
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27.  Discretion  of  Court  to  Appoint  Attorney  for  Poor  Person^ — County  Com- 
miasioners. — ^A  person  prosecuted  for  crime,  and  unable  to  emplor 
counsel  for  his  defence,  is  not  entitled  to  have  such  counsel  aseignea 
him  as  he  may  choose,  and  the  court  in  its  discretion  may  decline  ta 
assi^  him  the  counsel  he  may  desire,  and  assign  him  other  counsel, 
and  Its  action  therein  can  not  be  eiTor,  unless  there  is,  in  the  partien* 
lar  circumstances,  an  abuse  of  discretion;  and  wh^re  county  com- 
missioners have  employed  attorneys  to  defend  poor  persons  charsed 
with  crime,  though  it  may  be  they  have  no  such  authority,  yet  mat 
is  no  reason  why  the  court  may  not  appoint  an  attorney  thus  em- 
ployed. Jh. 

28.  Pr<uMce.^Exception$.'^BSllofJBxeeption».^8tatiUeConstrued,^AbVil 
of  exceptions^  by  seoticm  120  of  the  code,  as  amended  by  the  act  of 
March  2d,  1877,  Acts  1877,  p.  100,  must  be  presented  and  filed  either 
during  the  trial  or  within  such  time  as  the  court  may  allow,  not  ex- 
ceeding sixty  days  from  the  day  judgment  is  entered,  fcxceptions. 
however,  must  be  taken  during  the  trial,  but  time  may  be  allowed 
within  the  sixty  days  for  emboaying  them  in  a  proper  biU. 

Colee  V.  JStaU,  511 

29.  Witness. — Opinion, — Non-ET^pert. — Unsoundness  of  Mind. — Evidence,-^ 
In  criminal  prosecutions  a  non-expert  witness  must  always  state  Che 
facts  upon  which  he  bases  his  opinion  as  to  the  mental  capaci^  of 
the  defendant,  and  it  must  also  appear  that  he  has  some  knowledge 
of  the  acts  and*  conduct  of  the  defendant,  to  entitle  his  opinion  to  be 
admitted  as  evidence.  Ib^ 

80.  Same.  ^Duty  of  Court.— ^ury. ^In  such  case,  it  is  the  duty  of  the 
court  to  decide  whether  such  knowledge  is  shown,  and  such  facts 
stated,  as  will  entitle  the  witness  to  express  an  opinion,  but  what 
weight  the  opinion  shall  have  is  a  question  of  fact  for  the  jury.    lb. 

31.  Same.^Bight  of  Court  to  Question  Witness.— A  court  has  the  right  to 
question  a  witness,  and  no  error  is  committed  thereby  unless  the 
questions  are  in  themselves  objectionable,  or  are  so  asked  as  to  im- 
properly influence  the  jury.  /6* 

32.  Drunkenness. — Incest. — Voluntary  drunkenness  can  neither  excuse 
nor  palliate  the  crime  of  incest.   #  lh» 

33.  Same. — Instruction. — Upon  trial  of  a  defendant  charged  with  incest, 
it  is  not  error  for  the  couri:  to  state  to  the  jury  that  a  nuin  with  ordi- 
nary capacit}'  and  will  power,  unimpaired  by  disease,  is  bound  to> 
restrain  his  lustful  passions.  Tb^ 

34.  Same. — Indictment. — Instruction. — Evidence. — Jury. — Where,  in  sudi 
action,  the  indictment  charged  the  offence  to  have  been  committed 
at  a  specifted  date,  but  all  Uie  evidence,  as  well  for  the  State  as  for 
the  defendant,  was  directed  to  another  and  later  date,  reference  in 
an  instruction  to  the  mental  condition  of  the  defendant,  whose  de- 
fence was  unsoundness  of  mind,  at  the  date  named  in  the  indictment, 
would  not  likely  mislead  the  jury.  lb. 

35.  Same. — *'^Beasonable  Douht.^^ — An  omission  by  the  trial  oonrt»  in  its in- 
stnictions,  to  define  the  term  ^treasonable  doubt,'*  unless  asked  to  do  so 
by  the  def endant,will  not  entitle  him  to  a  reversal  of  the  judgment.  lb, 

36.  Constitutional  Law. — Fines  and  Forfeitures. — Judgments  Replevied  Be- 
fore April  ISthj  1881 . — Imprisonment. — Habeas  Corpus. — Statute  Con- 
strued.'-ThQ  act  of  April  15th,  1881,  Acts  1881^  p.  560,  providing  for 
the  collection  of  judgments  for  fines  and  forieitures,  bv  the  issuance 
of  an  execution,  ana  the  imprisonment  of  the  defenaant  upon  tiie 
expiration  of  the  sta^  secured  to  him  by  the  entry  of  replevin  bail, 
BO  far  as  it  relates  to  judgments  replevied  before  that  date,  is  uncon- 
stitutional, and  a  writ  of  habeas  corpus  will  lie  to  release  a  defendant 
80  imprisoned.  Dinckerlocker  v.  Marshy  548 


,--■* 
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S7.  Same,-^BipIy  to  Betwn. ^Demurrer. -^Departure,— -A  reply  to  the  re- 
turn to  such  writ,  alleging  the  issue  and  levy  of  an  execution  on  real 
estate  of  the  replevin  bail,  the  sheiifi^s  neglect  to  return  the  same, 
that  such  bail,  for  six  months  after  becoming  so,  and  for  sixty  days 
after  the  issue  of  such  execution,  was  the  owner  of  other  property, 
real  and  personal,  to  the  value  of  more  than  one  Uiousahd  dollars,  on 
which  the  judgment  is  a  lien,  is  a  departure  from  tlie  petition,  and 
insufficient  on  demurrer.  /5. 

38.  Jeopardy. — Providing  for  the  enforcement  of  an  existing  judgment 
is  not  creating  a  second  jeopardy,  in  violation  of  section  14  of  the  Bill 
of  Rights,  1  R.  S.  1876,  p.  23.  lb. 

39.  PunUhment  Incre<i9€d, — ^A  punishment  may  be  lessened,  but  not  in- 
creased, by  a  statute  enacted  after  the  commission  of  an  offence,  lb. 

40.  Fayment.—Beplevin  Bail.— Statute'  Construed, —Vn^er  the  criminal 
code  of  1852,  2  R.  S.  1876,  p.  407,  the  entry  of  replevin  bail,  as  well  as 
payment,  terminated  the  power  to  imprison  under  a  judgment  of  con- 
viction, lb. 

41.  Ex  Post  Facto  Law, — Contracts,— Replenin  Bail, — BiU  of  Bights, — The 
Ist  and  2d  sections  of  the  act  of  April  15th,  1881,  Acts  1881,  p.  560, 
do  not  conflict  with  section  14,  but  conflict  with  section  24  of  the 
Bin  of  Rights,  and  are  void  so  far  as  they  attempt  to  restore  a  right 
to  imprison  in  cases  where  that  right  had  terminated  by  the  entry  of 
replevin  bail.  #  lb. 

42.  Query.— yfhaX  effect  has  the  statute  on  judgments  rendered  before, 
but  replevied  after,  that  date?  ^  lb. 

43.  False  Pretences, — Indictmeni. — An  indictment,  charging  the  obtaining 
of  property  under  false  pretences,  must  specify  the  pretences,  the 
goods  obtained,  and  from  whom,  negative  the  pretences,  aver  that 
the  defendant  knew  them  to  be  false,  and  show  the  connection  be- 
tween them  and  the  fraud  accomplished  by  their  means. 

Johnson  V.  State.  553 

44.  Same. — Claim  Against  County. — Allowance  by  Board  of  Commissioners. 
— Warrant  and  Order  to  Auditor,— Payment  by  TVwwurcr.— Counts  of 
an  indictment,  charging  false  pretences  in  obtaining  payment  of  a 
claim  against  a  county,  which  fail  to  accurately  describe  the  pre- 
tences, the  order  or  warrant  issued  to  the  defendant,  to  whom  it  was 
payable,  for  what  amount  it  was  drawn,  and  the  connection  between 
the  false  pretences  relied  on  by  the  board  of  commissioners  in  allow- 
ing the  claim,  and  the  act  of  the  treasurer  in  paying  the  amount  al- 
lowed, are  Insulflcient  on  motion  to  quash.  lb. 

46.  Same.— Warrant  and  Order  of  Board  to  Auditor  of  County  for  Payment 
of  Money.— A  Warrant  and  order  of  the  board  of  commissioners,  upon 
the  auditor  of  the  county,  for  the  payment  of  money,  is  an  instru- 
ment unauthorized  by  law.  Ih. 

46.  Keeping  House  for  Gaming,— ^^ A  ffouse*^  Bquivalent  to  '^His  House.''^'— 
Indictment,— It  is  not  a  valid  objection  to  an  indictment  for  keeping 
a  house  for  gaming,  etc.,  under  the  first  clause  of  section  29,  2  R.  S. 
1876,  p.  469,  that  the  defendant  is  charged  vrith  keeping,  not  his  house, 
but  a  house.  namUton  v.  State,,  586 

47.  Same,—*'Hire  of  Table"  Thing  of  Value.— Statute  Construed.— SvcSer- 
ing  gaming  for  "the  hire  of  the  table"  is  within  the  purview  of  sec- 
tion 29  of  the  statute,  supra,  and  constitutes  a  public  offence.  ^*The 
hire  of  a  table"  is  a  thing  of  value,  to  be  risked  on  a  game  of  chance. 
WORDEN,  J.,  dissents.  lb. 

48.  Same.— Evidence.— Defendants  Knowledge.— On  trial  of  an  indictment 
for  keeping  a  house  for  gaming,  evidence  that,  although  the  defend- 
ant's ssdoon,  bar  and  tables  were  in  charge  of  his  clerk  or  bartender. 
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he  was  frequently  present,  inattentive,  sitting  behind  the  stove  In  a 
remote  part  of  the  saloon,  reading  newspapers,  and  that  his  tables 
had  been  so  used  for  gaming,  two  years,  justified  the  jury's  inference 
that  he  knew  how  the  business  of  his  saloon  was  being  oondacted, 
and  a  finding  that  he  suffered  the  same  to  be  used  as  charged.     IJk 

49.  ^amc— /n8«rttc«/on.— Jfoncy  or  Other  Things  of  Value. --Chipa  and 
Checks.^An  instruction,  which  correctly  defined  a  wager  of  the 
money-rent  of  the  table  as  gaming,  was  not  erroneous  because  it 
addedf,  *^or    •    ♦    f or  a  wager  of  chips.  checlK,  or  other  things  of 

,  value;"  but  the  question  of  the  value  of  the  chips  and  checks  was 
thereby  left  to  the  jury.  •'^^• 

CROSS  CX)MPLAINT. 
See  Pleading,  12 ;  Peactice,  23,  42,  43 ;  Pbomissost  Note,  16. 

DAMAGES. 
See  Cities  and  Towns,  6, 11, 13  to  16;  Injunction,  1;  MoBTOAaB,  6; 
Practice,  18;  Promissory  Note,  19;  Replevin,!,  7;  Replbvix 
Bail,  2;  Supreme  Court,  6,  15;  Trespass,  2  to  4;  Trust  and 
Trustee,  8. 

DECEDENTS'  ESTATES. 

See  CONVETANCE,  4  to  6. 

1.  WUl.—Executor,^8uU  on  Bond  for  Failure  to  Pay  Legacy. —The  proper 
person  to  pay  a  legacy  is  the  executor,  or  the  administrator  with  die 
will  apnexed,  and  for  a  failure  to  pay  it  he  may  be  sued  on  liis  bond. 
A  suit  for  such  failure  maybe  maintained  without  any  previous  order 
of  court  that  the  legacy  be  paid,  and  without  the  previous  removal 
of  the  officer  ♦  Oould  v.  Steyer^  50 

2.  Pleading.— Complaint.— 'Necessary  Averments.— A  complaint  by  a  leg 
atee  against  residuary  legatees,  to  recover  a  legacy,  which  avers  nei- 
ther that  the  estate  of  the  testator  has  been  ttnaUy  settled,  nor  that 
the  executor  or  the  administrator  with  the  will  annexed  has  been 
discharged,  fails  to  show  a  cause  of  action,  upon  the  demurrer  of 
plaintm  to  an  answer  thereto.  lb. 

3.  Contract. — Administrator. — Pleading. — Demurrer. — ^Where  a  complaint 
alleges  that  an  administrator  contracted  in  his  individual  capadty, 
it  will  be  held,  upon  demurrer,  that  the  contract  binds  him  individu- 
ally, although  it  appears  that  the  subject-matter  of  the  contract  grew 
out  of  matters  connected  with  the  estate  represented  by  him. 

Holderbaugh  v.  Turpin^  84 

4.  Same.  — Consideration  Accruing  After  Death  of  Intestate. — ^Where  an 
administrator  enters  into  a  contract  upon  a  consideration  accroing 
subsequent  to  the  death  of  his  intestate,  it  is  deemed  his  individu^ 
contract.  lb. 

5.  Same, — Statute  of  Frauds. — ^A  contract  by  an  administrator,  founded 
upon  a  oonsideration  accruing  after  the  death  of  his  intestate,  is  not 
within  the  statute  of  frauds,  although  it  may  relate  to,  and  he  con- 
nected with,  matters  growing  out  of  the  administration  of  the  estate. 

Jb. 

6»  Action  for  Money  Loaned. — Exclusion  of  Evidence. — Witness. — On  the 
trial  of  an  action  by  an  administratrix,  for  money  loaned  by  her  in- 
testate, the  court  erred  in  refusing  to  permit  the  defendant  to  prove 
by  a  competent  witness,  that  the  money  claimed  to  have  been  a  loan 
to  him  was,  in  fact,  drawn  by  him  from  a  bank  on  a  check  of  the  in- 
testate, in  his  lifetime,  and  at  his  request  paid  to  the  witness,  widi 
other  money  advanced,  in  discharge  of  a  note  of  the  intestate  held  by 
him.  Slade  v.  Leonard^  1 72 

7.  ^ome.—The  fact  that  the  complaint  alleged  a  promise  to  pay  the  sum 
to  plaintiff  after  the  death  of  her  intestate  did  not  rendei«d  the  prof- 
fered evidence  inadmissible.  lb. 
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8.  Sofne.— Declarations  of  Inte8tate.-—On  such  trial,  it  was  error  for  the 
court  to  refuse  to  permit  the  defendant  to  prove  by  competent  wit- 
nesses declarations  and  admissions  of  the  intestate  as  to  Uie  amount 
due  him  from  the  defendant.  lb. 

9.  Same. — The  declarations  of  an  intestate  are  admissible  against  an 
administrator,  or  any  others  claiming  in  his  right.  Th. 

10.  Same. — Account  Book  of  Intestate  Used  in  Settlement  with  Defendant, — 
On  such  trial,  the  defendant  was  entitled  to  such  evidence  as  the  ac- 
count book  of  plaintiff's  intestate  mi^ht  furnish  touching  the  aUeged 
indebtedness,  and  it  w^as  proper  for  tne  court  to  permit  questions  to 
be  put  to  the  plaintiff  as  a  witness,  dii*ected  to  an  identitication  of  it 
and  the  book  of  defendant,  as  the  books  used  in  making  an  alleged 
settlement;  but  the  rejection  of  the  proposed  testimony  was  not  an 
error  injurious  to  defendant,  the  jury  having  found  a  verdict  on  an 
item  not  included  therein.  lb. 

11.  Promissory  Note. — Contract. — Parol  Agreement. — Executed  Gift, — ^Prac- 
tice.— Demurrer. — Legal  Conclusion. — iight  of  Administrator  to  Sue, — 
In  an  action  by  an  administrator  upon  a  note  executed  to  his  dece- 
dent, the  defendant  answered  that  the  note  was  executed  by  him  to 
his  father,  the  decedent,  for  the  purchase  of  his  real  estate,  with  the 
agreement  that  only  the  Interest  and  such  parts  of  the  principal  as 
should  become  necessary  should  be  paid  to  the  defendant's  father 
and  mother  during  their  lives,  and  that  after  the  death  of  both  he 
should  pay  the  note  to  his  sisters,  or  their  children ;  that  his  mother 
is  living,  and  entitled  to  receive  the  interest  on  the  note. 

Held^  that,  as  tlie  note  was  absolute  and  unconditional  in  its  terms,  it 
could  not  DC  varied  or  contradicted  by  proof  of  contemporaneous 
verbal  a&:reements. 

Held^  also,  that  the  not;e  did  not  constitute  an  executed  gift  in  favor  of  the 
daughters,  to  whom  it  is  alleged  it  was  agreed  to  be  paid. 

Heid^  also,  that  so  long  as  the  note  remained  in  the  hands  of  the  de- 
ceased, to  whom  it  was  payable,  it  was  absolutely  his  property,  and, 
so  remaining  until  his  death,  went  to  his  administrator  to  be  collected 
as  part  of  the  assets  of  the  estate.  * 

Held,  also,  that  the  allegation,  that  the  widow  had  a  right  to  the  posses- 
sion of  the  note,  is  not  an  averment  of  fact  which  the  demurrer  ad- 
mits, but  is  a  statement  of  a  legal  conclusion. 

Held  J  also,  that  the  administrator  alone  was  entitled  to  hold  and  enforce 
the  contract  according  to  its  terms.  Foglesong  v.  Wickard^  258 

12.  Fraudulent  Mortgage.— Action  to  Set  Aside. — ^The  administrator  of  a 
decedent^s  estate  can  maintain  an  action  to  set  aside  a  mortgage  of 
personal  property,  and  an  assignment  of  a  certificate  of  purcnase  of 
real  estate,  fraudulently  obtained  from  the  decedent,  when  such  prop- 
erty is  needed  for  the  payment  of  debts.  Martin  v.  Bolton^  295 

13.  Same. — Pleading. — Complaint. — Bepayment. — ^Where,  in  such  action, 
the  complaint  does  not  show  that  any  consideration  was  paid  to' the 
decedent  for  the  mortgage  or  assignment,  an  averment  of  repayment 
is  not  necessary  to  the  sufficiency  of  the  complaint.  lb, 

14.  Principal  and  Surety , — Beplevin  Bail . — Judgment. — Where  one  becomes 
replevin  bail  upon  a  judgment  rendered  against  the  principal  debtors, 
and  against  the  estate  of  a  deceased  surety  as  such,  at  the  request  of 
the  principal  debtors,  he  must  look  to  them  alone  for  reimbursement 
for  tne  payment  of  tlie  judgment,  and  can  not  enforce  a  claim  for 
payment  against  the  estate  of  the  surety.  Taylor  v.  Bussell,  386 

16.  Same. — Judgment  Against  Administrator  not  Bepletiahle. — Such  judg- 
ment against  an  administi-ator  is  not  repleviable,  and  the  result  of 
the  entry  of  replevin  bail  is  the  same  as  if  objection  had  been  made 
under  section  430,  2  R.  S.  1877,  p.  205.  ifr. 
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16.  Ouerv.—Should  not  snch  a  claim  be  filed  within  one  year  from  tiie 
date  of  the  first  appointment  of  an  executor  or  administrator,  and 
notice  thereof?  ib. 

17.  Contest  of  Will, — Special  and  General  Administrators. — Appeal. — ^After 
a  judgment  against  the  validity  of  a  will,  in  an  action  to  resist  llie 
probate  thereof,  during  the  pendency  of  which  action  a  special  ad- 
ministrator was  appointed  for  the  decedent^s  estate,  it  is  proper  for 
the  court  to  appoint  a  general  administrator,  although  an  appeal  may 
have  been  taken  from  such  judgment.  Hayes  y.  Hayes^  395 

18.  Same. — Bight  of  Court  to  Install  Executor. — In  such  case  the  court,  by 
the  appointment  of  a  general  administrator  did  not  deprive  itself  in 
the  power  to  install  the  rightful  executor  of  the  will  in  ofiSice  should 
a  judgment  of  reversal  result  in  a  final  adjudication  declaring  the 
will  valid  and  effectual.  Ih, 

19.  Special  and  Cfeneral  Administrator s.—Spec\ai\  administrators  are  ap- 
pointed for  temporary  purposes,  and  not  as  permanent  representa- 
tives of  the  decedent's  estate,  and  when  the  condition  of  affairs  which 
made  the  appointment  of  a  special  administrator  necessary  has  ceased 
to  exist,  then  the  special  letters  may  be  supplanted  by  general  letters 
of  administration.  A. 

20.  BigM  of  Next  of  Kin  to  Letters  of  Administration.— Section  7  of  the  act 
for  the  settlement  of  decedents'  estates,  2  R.  S.  1876,  p.  402,  is  man- 
datory, and  where  a  son  of  a  decedent,  eligible  and  qualified,  asks  to 
be  appointed  administrator  of  the  estate,  it  is  error  for  the  court  to 
refuse  the  request  and  confer  the  trust  upon  a  stranger.  lb, 

21.  Executor  or  Administrator. — Right  to  Sue. — €renerally,^e  executor  or 
administrator  of  a  decedent  alone  can  maintain  an  acdon  for  the 
recovery  of  a  debt  due  or  owing  to  such  decedent  at  the  time  of  his 
death.  '  Begien  v.  Freeman^  398 

22.  Intestate.— No  Debts  and  no  Administration.— Heirs  May  Sue. — ^Heirs  at 
law  of  an  intestate  may  sue  where  such  decedent  left  no  debts  to  be 
paid,  and  there  was  no  administration.  15. 

23.  Same.— Widow  as  Sole  Heir.— Promissory  Note  Acquired  by  Deaead.— 
An  intestate's  widow,  being  his  sole  heir,  may  sue  upon  a  promissoiy 
note  payable  to  him,  which  came  to  her  by  descent.  /6. 

24.  Action  on  Administrator's  Bond  to  Becover  Unpaid  Judgment.^An  ac- 
tion may  be  maintained  on  an  administrator's  bond  to  recover  the 
amount  of  a  judgment  against  the  estate  of  his  intestate,  the  estate 
being  solvent,  the  judgment  the  only  unpaid  claim,  and  the  adminis- 
trator always  having  money  in  his  hands  to  pay  it. 

Pence  v.  Makepeace,  480 

26.  Same.— Answer.— Set-Off. —Note  of  Plaintiff.— In  such  case,  an  answer 

that  the  judgment  plaintiff  owes  on  a  note  to  the  intestate  a  larger 

amount,  upon  which  he  refuses  to  credit  the  amount  of  his  judgment, 

is  insufficient  as  an  answer  of  set-off,  or  for  any  other  purpose.     lb. 

26.  Same. — Answer  of  Uncollected  Claims. — ^In  such  case,  an  answer,  diat 
the  estate  is  unsettled,  has  a  large  amount  of  claims  uncollected,  \& 
solvent,  and  will  be  able  to  pay  all  claims  against  it,  when  the  assets 
are  fully  realized  upon,  contains  no  defence.  lb. 

27.  Same.—  Evidence.— Order  Book.— Admissions  of  Administrator.— On 
trial  of  such  action,  the  plaintiff's  judgment  may  be  read  in  evidence 
from  the  order  book,  and  where,  besides  it,  there  was  the  parol  ad- 
mission of  the  administrator,  that  "there  is  enough  money  in  my 
hands  to  pay  this  claim,  independent  of  all  other  claims,"  the  evi- 
dence fully  sustained  the  finding  for  the  plaintiff,  and  the  finding  was 
not  contrary  to  law.  lb. 

28.  Demand.— Pleading.— Complaint.— Duty  of  Administrator  to  Pay  Judff* 
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merU. — ^The  order  in  a  judgment  allowinfi^  a  claim  against  a  decedent's 
estate  is  sufficient  to  make  it  the  duty  of  the  administrator  to  pay  it 
without  a  specific  demand,  if  he  has  money  in  his  hands,  and  no  de- 
mand is  necessary  hefore  bringing  a  suit  on  his  bond  to  recover  the 
amount.  lb, 

29.  WUl. — Legacy . — Direction  to  Invest. — Bank  Stock. — A  direction  in  a  will 
that  a  legacy  be  put  at  interest  must  be  strictly  followed ;  and,  in  such 
case,  bank  stock  is  not  a  proper  investment.      Gilbert  v.  Welsch,  557 

30.  Same. — Final  Report. — Legatee^ s  Exceptions. — Evidence. — Unsupported 
Finding.— Vpon  exceptions  by  a  legatee  to  a  final  settlement  report 
of  an  administrator  with  the  will  annexed,  evidence  that,  without  an 
order  of  court,  and  without  the  knowledge  of  the  le^atee,^he  invested 
the  legacy  in  bank  stock,  in  his  own  name,  which  depreciated  in 
value,  causing  a  loss  of  a  portion  of  the  trust  fund,  and  that  he  had 
paid  the  legatee  the  part  only  which  remained  after  deducting  the 
loss,  was  iusufiicient  to  justify  a  finding  and  judgment  confirming  his 
report,  and  discharging  him  from  his  trust  as  to  legatee.  lb, 

31.  Same. — Administrator's  Profit  and  Loss. — In  such  case,  the  adminis- 
trator, having  had  opportunity  of  profit  in  the  rise  in  value  of  the 
bank  stock,  can  not  cast  the  loss  upon  the  trust  estate,  but  must 
suffer  it  himself.  lb. 

32.  Same. — Settlement. — Contract. — Performance. — In  such  case,  where 
the  evidence  shows  that  the  parties  made,  and  in  part  executed,  a 
settlement  on  an  agreed  basis,  the  legatee  has  a  right  to  enforce  full 
performance.  lb. 

DECLAKATIONS. 
See  Criminal  Law,  11;  Decedents^  Estates,  8,  9;  Evidence,  9. 

DECREE. 
See  Bill  of  Exceptions,  2;  Conveyance,  6. 

DEDICATION. 
See  Highway,  1 ;  Trespass,  5. 

DEED. 
See  Conveyance;  Mortgage,  5, 10  to  13;  Real  Estate,  Action  to 

Recover,  10  to  14. 

DEFAULT. 
See  Practice,  11, 16  to  18,  36,  43, 45;  Supreme  Court,  6,  7. 

DEFECTS  CURED. 
See  Marriage  Promise,  1;  Partition,  7;  Pleading,  13* 

DELIVERY.^ 
See  Conversion,  3. 

DEMAND. 
See  Conversion,  1,  3;  Decedents^  Estates,  28;   Execution,  2; 
Guardian  and  Ward,  2;   Order  for  Money,  3;  Promissory 
Note,  3. 

1.  Breach  of  Contract. — ^No  demand  is  necessary  where  there  is  a  com- 
plete breach  of  a  promise  to  pay  money,  for  the  defendant  is  ia 
default  without  a  request.  Holderbaugh  y.  Turpin^  8^ 

2.  Where  one  is  indebted  for  goods  sold  to  his  order,  no  demand  of 
payment  is  necessary  on  the  part  of  the  creditor.  Bend  v.  Boord.,  307 

DEMURRER. 
See  Practice,  6,  19,  24,  32,  39,  46;  Promissory  Note,  15;  Prose- 
cuting Attorney,  4;   Real  Estate,  Action  to  Recover,  6; 
Slander,  2;  Supreme  Court,  9,  16,  22;  Taxes;  Vendor  anb 
Purchaser,  5. 
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DEMUBBER  TO  EVIDENCE. 
See  Practice,  31,  37;  Promissory  Note,  20. 

DEPARTURE. 
See  Criminal  Law,  37;  Pleading,  7;  Trespass,  1. 

DESCENT. 
See  CONVETANCE,  4;  Decedents'  Estates,  23;  Mortgage,  10, 11; 

Partition,  5. 

DESCRIPTIO  PERSONS. 
See  Contract,  1 ;  School  Law,  4. 

DESCRIPTION  OF  LAND. 
See  Mortgage,  8 ;  Partition,  10, 11 ;  Vendor  and  Pdrchaseb,  7  to  11 

DILIGENCE. 
See  Judgment,  3. 

DISCLAIMER. 
See  Real  Estate,  Action  to  Recover,  1. 

DISCRETION, 
See  Criminal  Law,  13  to  15, 19,  22,  27. 

DISMISSAL. 
See  Appeal,  1;  Bastardy,  2,  4;  Chattel  Mortgage. 

DISTURBING  RELIGIOUS  MEETING. 
See  Criminal  Law,  2. 

DIVORCE. 
See  Parent  and  Child. 

DRUNKENNESS. 
See  Criminal  Law,  32. 

ELECTION  TO  SUE. 
See  CoMPOSinoK  Bond,  2. 

ENDORSER— ENDORSEE. 
See  Promissory  Note,  13, 14. 

EQUITY  OP  REDEMPTION. 
See  Chattel  Mortgage,  5  to  8. 

ESTOPPEL. 
See  Highway,  2;  Real  Estate,  Action  to  Recover,  11;  School 

Law,  4. 

1.  Estoppel  in  Pais. — Contract. — As  a  rule,  there  can  be  no  estoppel  bT 
conduct,  short  of  a  binding  contract,  where  the  facts  out  of  wfai(£ 
the  estoppel  is  claimed  to  arise  are  known  to  all  the  parties. 

Stoddard  v.  Johnson^  20 

2.  Presence  of  Agent  atBeceiver^s  Sale, — ^The  fact  that  an  agent  of  the 
mortgagee  of  personal  property  was  present  at  a  receiyer^s  sale  of 
such  mortgaged  property  and  stood  by  and  witnessed  Uie  sale  with- 
out disclosmg  the  mortgagee's  title,  and  without  objection,  the  record 
showing  that  the  mortgagee  was  not  a  party  to  the  proceeding  and 
had  a  paramount  title,  and  not  showing  that  any  agent  authorized  to 
waive  or  sacrifice  his  rights  was  present  at  the  sale,  does  not  estop 
the  mortgagee  to  object  to  such  sale.      Lorch  v.  AuUman  db  Co.,  162 

EVIDENCE. 

See  Bastardy,  1 ;  Bill  of  Exceptions,  1,2;  Chattel  Mortgage,  8; 

Cities  and  Towns,  16;  Contract,  3;  Criminal  Law,  3  to  6, 10  to 

12,  29,  34, 48;  Decedents^  Estates,  6  to  10,  ^7, 30;  Guardian  and 

Ward,  3;  Insurance,  2, 3 ;  Marriage  Promise,  2;  Mortgage,  1; 


INDEX.  621 

Negligence,  3 ;  New  Trial  ;  Parent  ani>  Child  :  Partition,  7 ; 
Partnership,  3, 4;  Practice,  1, 9, 10, 13, 15,  31,  33;  Promissory 
Note,  2, 16, 18  to  21, 30  to  34, 45;  Railroad,  2 ;  Real  Estate,  Ac- 
tion TO  Recover,  2  to  4;  Replevin,  2,  8  to  10, 17;  Slander,  6, 6; 
Special  Verdict,  2;  Supreme  Court,  1,  2,  4, 8, 9, 16;  Tax  Title, 
3,  6,  7;  Trespass,  6. 

1.  Parol  Evidence  Varying  Written  Agreement. — Partnership.— T^ol  evi- 
dence is  not  admissible  to  vary  a  written  partnership  agreement,  by 
showing  that  a  party's  interest  in  the  capital  stock  is  greater  than 
that  stated  therein.  Wood  v.  Deutchman,  148 

2.  Assessment  Lists. — OHicer. — ^Assessment  lists,  made  out  and  arranged 
under  the  direction  of  a  public  officer,  in  pursuance  of  a  duty  en- 
joined by  law,  are  competent  evidence  as  tending  to  show  the  amount 
of  property  owned  by  Uie  assessed.  Painter  v.  Hall^  208 

3.  Same. — How  Certified. — To  render  a  copy  of  a  tax  assessment  list,  re- 
turned under  sections  127, 129  and  130,  competent  and  admissible  as 
lesal  evidence,  under  section  283,  2  R.  S.  1876,  p.  150,  it  must  be  cer- 
tified by  the  auditor,  as  keeper  of  said  instrument,  to  be  ^^a  true  and 
complete  copy*'  thereof.  lb. 

4.  Documentary  Evidence. — Authentication.  —  Requirement  of  Statute. — 
Where  a  statute  prescribes  the  mode  of  authentication  of  records,  in- 
struments, etc.,  no  other  mode  will  do.  Ih. 

6.  Tille  Bond  Acknowledged  and  Recorded. — A  title  bond  duly  acknowl- 
edged before  the  recorder,  and  recorded,  was  properly  admitted  to 
record,  and  the  record  of  the  bond  was  competent  evidence  to  prove 
its  contents.  Lentz  v.  Martin,  228 

6.  Value  of  Services  of  Physician  in  Post  Mortem  Examinations. — In  an 
action  by  a  physician  against  a  board  of  county  commissioners,  for 
services  rendered  in  conducting po^<  mortem  examinations  under  em- 
ployment by  the  coroner,  it  is  wholly  immaterial,  in  determining  the 
value  of  the  services,  what  is  or  has  been  the  average  daily  income 
of  such  physician  from  his  profession.    Boards  etc..,  v.  Chambers,  409 

7.  Same. — Expert  Testimony. — Where,  in  such  action,  witnesses  testified 
as  experts  as  to  the  value  of  such  seivices,  but  sitated  they  had  no 
knowledge  as  to  what  other  physicians  had  charged  for  such  work, 
but  based  their  opinion  on  what  they  thought  the  services  were  worth, . 
such  evidence  is  competent  to  go  to  the  jury.  lb. 

8.  5ame.— Evidence  as  to  what  price  the  board  of  commissioners  could 
have  procured  the  seivices  of  other  physicians  to  do  such  work  is  in- 
competent, lb. 

9.  Declarations. — Declarations  of  a  party  are  provable  against  but  not 
f^r  him.  Schenck  v.  Sithoff,  485 

10.  Competency  of  Testimony  of  Witness  as  to  Value.— Ou  trial  of  an  action 
for  money  due  and  unpaid,  for  feeding  cattle  and  hogs  from  Decem- 
ber 3d,  1877,  to  Febniary  20th,  1878,  testimony  of  a  witness  living 
twelve  miles  distant,  as  to  the  value  of  the  com  and  fodder,  so  fed, 
in  the  shock  during  December,  1877,  and  January  and  Febmary, 
1878,  in  his  neighborhood,  was  competent  and  relevant  in  support  of 
a  pai*agraph  of  the  complaint,  accompanied  by  a  bill  of  particulars 
containing  items  of  the  number  of  bushels  of  ear  corn  and  of  shocks 
of  corn-fodder  so  fed  and  price  of  each,  upon  which  paragraph  issue 
was  joined  by  general  denial  only.  Foster  y^Ward^  594 

11.  Same. — Neighborhood.— Inference.— In  such  case,  notwithstanding  the 
distance  between  the  residence  of  the  witness  and  that  of  the  ptain- 
tiff,  hia  evidence  was  competent,  its  weight  being  a  question  for  the 
jmy.  There  is  uo  inference  that  the  hogs  were  not  fed  ''in  his  neigh- 
borhood.'' lb. 
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EXCEPTIONS. 
See  Cribcinal  Law,  28;  Practice,  4, 18,  29;  Sufbexe  Coubt,  16. 

EXCHANGE. 
See  Patment,  1 ;  Pleading,  5,  6. 

EXECUTION. 
See  Attachment,  1;  Chattel  Mortgage,  6  to  9;  Cri.mikal  Law, 
37;  Partnership,  3;  Promissory  Note,  13,  14;  Real  Estate, 
Action  to  Becover,  6,  7;  Replevin,  6, 15;  Sheriff's  Sale. 

1.  When  Justifies  Levy,— Sheriff.— An  execution,  in  all  respects  regular, 
addressed  to  a  sheriff,  recitinjj  a  judgment  recovered  in  a  court  of  rec- 
ord having  jurisdiction,  justihes  the  sheriff  in  seizing  the  property  of 
the  judgment  debtor  subject  to  execution,  for  the  purpose  of  satisfy- 
ing the  judgment  and  costs.  Gall  v.  Fryberger^  98 

2.  Same.—Beplevin.—Married  Woman.— It  is  lawful  for  a  sheriff  to  lerj 
upon  the  pei-sonal  property  of  a  married  woman  by  virtue  of  an  exe- 
cution, in  all  respects  regular,  issued  upon  a  personal  judgment  ren- 
dered against  her;  and  in  an  action  by  her  against  the  sheriff,  to 
replevy  property  so  levied,  where  no  demand  is  alleged  or  proved, 
and  in  the  absence  of  any  showing  that  the  property  was  unlawfuly 
detained  by  him,  she  can  not  recover.  lb. 

3.  Proceedings  Supplementary.— Affidavits. —  Practice. — ^Where  proceed- 
ings supplementary  to  execution  are  instituted  by  filing  two  separate 
affidavits  stating  causes  therefor,  and  each  closing  with  a  separate 
prayer  for  relief,  their  sufficiency  should  be  considered  separately. 

Abell  V.  Biddle.  345 

4.  *  Same. — Exemption. — ^In  proceedings  supplementary  to  execution  under 

section  522  of  the  code,  2  R.  S.  1876,  p.  231,  the  affidavit  must  show 
that  the  property  which  it  is  sought  to  reach,  together  with  the  other 
property  claimed  by  the  judgment  debtor  as  exempt  from  execution, 
exceeds  the  a^iount  exempt  by  law,  and  an  averment  that  the  prop- 
erty *4s  not  exempt  from  execution,'^  is  insufficient,  and  is  not  aided 
by  the  averment  that  the  debtor  is  a  single  and  unmarried  man,  for 
whether  single  or  unmarried,  if  a  resident  householder,  he  is  entitled 
to  the  exemption.  lb. 

EXECUTOR. 
See  Decedents'  Estates,  1, 18, 21. 

EXEMPLARY  DAMAGES. 
See  Trespass,  2  to  4. 

EXEMPTION. 
See  Execution,  4;  Promissory  Note,  13;  Real  Estate,  Action  to 

Recover,  6,  7;  Taxes. 

EXHIBITS. 
See  Pleading,  3;  Practice,  21,  22,  37. 

1 .  Pleading. — Complaint  for  Injunction. — Copies  of  Proceedings  and  Judg- 
ments.—Copies  of  the  proceedings  and  judgnients  of  a  justice  of  the 
peace,  filed  with  a  complaint  for  injunction  against  their  enforcement 
upon  execution  issued  from  the  circuit  court,  do  not  constitute  such 
exhibits  as  to  become  parts  of  the  complaint.    Matheney  v.  Earl^  531 

2.  Practice.— Pleading.— 'Exhibits  filed  with  a  pleading,  which  are  not 
the  basis  thereof,  constitute  no  part  of  the  pleading,  and  can  not  add 
to,  or  detract  from,  the  force  of  its  averments. 

Stotsenbwrg  v.  Same^  538 

EXPERT  TESTIMONY. 
See  Evidence,  7. 
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EX  POST  FACTO  LAW. 
'  See  Criminal  Law,  3d  to  42. 

EXl^NSION  OF  TIME. 
See  Promissory  Note,  16, 18,  20,  23,  38,  39,  44. 

FALSE  PRETENCES. 
See  Criminal  Law,  43. 

FENCE. 
See  Railroad,  2;  Replevin,  1  to  5. 

FINDING. 
See  Chattel  Mortgage,  8;  Decedents' Estates,  27, 30;  Partition, 
6, 7 ;  Practice,  11, 40 ;  Special  Verdict,  2 ;  Supreme  Court,  26, 27. 

.  FINES  AND  FORFEITURES. 
See  Criminal  Law,  36. 

FIRE  INSURANCE. 
See  Insurance,  4,  5. 

FORCIBLE  ENTRY  AND  DETAINER. 
See  Injunction,  4. 

FOREIGN  INSURANCE  COMPANT. 
See  Insurance,  3. 

FORMER  ADJLT>ICATION. 
See  Husband  and  Wife,  3 ;  Tax  Title,  1,  2. 

FRAUD. 
See  Decedents^  Estates,  12;  Mortgage,  3,  4;  Refleyik,  6;  Ven- 
dor AND  Purchaser,  1  to  4. 

GAMING. 
See  Criminal  Law,  46  to  49. 

GARNISHMENT. 
See  Judgment,  5,  6. 

GIFT. 
See  Decedents'  Estates,  11 ;  Replevin,  11. 

GOOD  FAITH  PURCHASER. 
See  Trusts  and  Trustee,  5;  Vendor  and  Purchaser,  9. 

GOOD-WILL. 
See  Injunction. 

GRAND  JURY. 
See  Criminal  Law,  16  to  18. 

GRAVEL  ROAD. 
1.  Assessments, — Infunction. — Statute  Construed. — Section  12  of  the  act 
of  March  3d,  1877,  in  relation  to  the  construction  of  gravel  roads, 
Acts  1877,  Reg.  Sess.,  p.  82,  confers  authority  upon  the  circuit  court 
to  enjoin  or  declare  void  an  assessment  ordered  by  the  county  com- 
missioners, only  in  actions  brought  by  a  single  individual  or  by  indi- 
viduals having  a  single  interest,  for  the  purpose  of  enjoining  or  de- 
claring void  the  assessment  made  against  his  or  their  land,  and 
wherein  a  judgment  could  be  rendered  without  affecting  the  rights 
or  liabilities  of  other  parties  in  interest,  and  does  not  apply  to  an  ac- 
tion by  numerous  paxties,  in  which  it  is  sought  to  enjoin  the  coUeo- 
tion  of  assessments  made  upon  their  lands  &r  the  construction  of  a 
gravel  road.  Stoddard  v.  Johnson^  20 

3.   Same. — Error  in  Proceedings. — Intention  of  Legislature. — Under  the 
provisions  of  said  section,  it  was  intended  by  the  Legislature  that 
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errors  and  defects  in  the  proceedings,  which  did  not  directly  and  in- 
juriously affect  the  rights  of  the  complainant,  should  not  be  deemed 
cause  for  assailing  such  proceedings.  76. 

3.  Free  Gravel  Boad. — Construction  of. — County  Commissioners. — Find- 
ing of  Jurisdictional  Facts, — Presumptions. — Becord.— Judgment. — Col- 
lateral Attack. — ^Tbe  filing  or  presentation  of  a  petition  to  the  board  of 
county  commissioners  for  the  construction  of  a  free  gravel  road,  under 
the  act  of  March  3d,  1877,  supray  calls  into  exercise  the  iurisdiction  of 
such  board,  and  authorizes  it  to  determine,  not  only  whether  the  pe- 
tition is  properly  signed  by  the  requisite  number  of  land-^w^ners^  but 
every  other  fact  necessary'  to  the  granting  of  the  prayer  of  the  peti- 
tion, whether  the  proposed  improvement,  its  kind,  and  the  points 
between  which  it  was  to  be  made,  and  the  like,  were  suilicienthr 
stated ;  and  it  is  not  necessary  that  the  record  of  the  board  shall  show 
an  express  finding  upon  such  facts,  as  such  finding  ^ill  be  presumed 
in  support  of  the  proceedings,  if  the  record  shows  an  order  granting 
the  petition,  or  for  the  taking  of  the  steps  necessary  to  the  accomplislK 
ment  o^  the  end  designed ;  and  herein,  the  order  for  the  appointment 
of  the  viewers  and  engineer,  and  fixing  the  time  and  place  of  their 
meeting,  is  equivalent  to  a  finding  of  the  facts  necessary  to  be  foimd, 
and  to  an  ladjudication  of  the  board,  that  the  petition  itself  is  suffi- 
cient, which  adjudication  can  not  be  collaterally  attacked.  lb. 

4.  Same. — Petition  May  Include  Line  of  Boad  with  Branches. — ^The  act  of 
1877,  supra,  does  not  authorize  the  including  of  more  thsm  one  im- 
provement in  a  single  petition,  but  does  not  forbid  a  petition  for  an 
improvement,  whether  it  be  a  single  continuous  line,  or  a  line  with 
branches,  so  long  as  all  the  parts  are  connected.  lb. 

6.  Same. — Description  of  Improvement. — Specifications. — Where,  under 
said  act,  the  petition  states  that  it  is  for -a  gravel  road,  that  is  a  suffi- 
cient description  of  the  kind  of  improvement  prayed  for,  no  other 
specification  being  required  imtil  the  board  of  conunissioners  comes 
to  order  the  improvement  made.  lb. 

6.  Same. — Statute  Construed.^When  Jurisdiction  of  County  Commission^ 
ers  not  Lost. — The  viewers  and  engineer  appointed  by  aboard  of  com- 
missioners, upon  a  petition  for  the  construction  of  .a  free  gravel  road, 
under  the  act  of  March  3d,  1877,  supra^  made  report  at  the  next  regu- 
lar session  after  their  appointment,  but  the  schedule  of  lands  re- 
ported benefited  was  not  spread  of  record  therewith,  and,  the  record 
reciting  that  the  petition  was  not  then  signed  by  the  requisite  num- 
ber of  landholders,  the  matter  was  contmued.  No  record  of  any 
steps  taken  in  relation  thereto  at  the  next  regular  session  was  sho^-n, 
but,  at  a  special  session  following,  the  viewers  and  engineer  again 
made  report,  which,  with  the  schedule  of  lands  benefited,  was  spread 
of  record,  no  one  objecting;  and,  upon  proof  being  made  that  the 
petition  had  been  signed  by  the  requisite  number  of  landholders,  the 
board  ordered  the  work. 
Held,  that  the  provisions  of  section  12  of  said  act  were  sufiicient  to  pre- 
vent a  loss  of  the  jurisdiction  of  the  board  of  commissioners  by  its 
failure  to  act  upon  the  report  or  enter  a  continuance  thereof  at  its 
regular  session.  ^ft- 

GUARDIAN  AND  WARD. 
1.  Failure  of  Guardian  to  Bender  Account.— The  language  of  section  9, 
2  R.  S.  1876,  p.  589,  which  makes  it  the  duty  of  a  guardian  to  render 
•  an  account  at  least  once  in  every  two  years,  under  a  penalty  of  ten 
per  cent,  damages,  is  too  clear  to  require,  or  admit  of,  construction. 
The  duty  imposed  is  reasonable,  and,  if  neglected,  the  burden  im- 
posed by  the  statute  should  be  borne  without  complaint 

Eiceman  v.  StaU^  ex  rel.,  4$ 
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2.  Insuffldera  Answer  to  Complaint  Assigning  Failure  to  Beport.—Bond. — 
Demand.— An  answer  by  a  guardian  to  a  complaint  of  his  ward,  upon 
his  bond,  which  avers  that  he  was  removed  trom  his  trust,  re-appointed 
thereto,  and  again  removed ;  that  he  has  always  made  reports  as  re- 
quired by  law,  unless  prevented  by  sickness  or  unavoidable  absence; 
that  he  was  ignorant  of  the  transfer  of  guardian  business  to  the  cir- 
cuit court,  and  thereby  was  once  in  default;  that  no  injury  resulted 
therefrom  to  his  ward;  that  she  w^as  indebted  to  him  for  board;  that 
she  commenced  her  action  just  one  hour  after  her  marriage  to  her  co- 
plaintiff,  and  before  he  could  satisfy  himself  that  he  could  safely  turn 
over  her  estate  to  her,  and  that  he  has  been  willing  and  in  a  condition 
at  all  times  since  his  removal  to  pay  it  over  tp  her  upon  demand,  but 
no  demand  has  been  made,  is  insufficient  as  a  plea  in  abatement, 
while  admitting  the  failure  to  report  from  May  8th,  1871,  until  August 
5th,  1873,  assigned  as  a  breach  of  the  bond.  lb. 

3.  Semoval. — Insufficient  Cause. — Special  Verdict. — Evidence. — Supreme 
Court. — ^Where,  on  trial  of  a  petition  for  the  removal  of  a  guardian, 
a  clause  of  the  special  verdict  was  that  ^^Said  guardian  has  managed 
the  estate  of  said  wards  for  their  best  interests,  except  he  has  f afled 
to  provide  suitable  homes,  and  to  attend  properly  to  the  school  edu- 
cation of  said  wards,^'  and  judgment  was  rendered  removing  the 
defendant  from  his  trust  as  guardian,  the  Supreme  Court,  being  sat- 
isfied from  tho  evidence  that  he  had  done  as  well  as  he  could  under 
the  circunistauues,  in  the  way  of  furnishing  homes  for  his  wards,  and 
in  attending  properly  to  their  education,  reversed  the  judgment. 

Booker  v.  M«€,  306 

HABEAS  CORPUS. 
See  Criminal  Law,  36,  37;  Parekt  and  Child. 

HEIR. 
See  CONTETANCE,  2  to  5;  Decedents^  Estates,  22,  23;  Partition,  2, 

5;  Promissory  Note,  43, 45. 

HIGHWAY. 
See  Cities  ani>  Towns,  9  to  10;  Gravel  Road;  Negligence,  2; 

Trespass,  5. 

1.  Dedication. — Bight  of  Public. — Ahsent  of  Owner  to  Use  of  Land. — PubUc 
Accommodation  and  Private  Bights. — ^The  right  of  the  public  to  a  high- 
way does  not  rest  upon  a  grant  by  deed,  nor  upon  a  twenty  years' 
possession,  but  upon  the  use  of  the  land,with  the  assent  of  the  owner^ 
for  such  length  of  time  that  the  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  intemiption  of  the  enioy- 
ment.  Campbell  v.  O^Brien,  222 

2.  Same. — Estoppel. — Vendor^ s  Claim  Against  Public. — After  public  rights 
have  intervened,  the  owner  of  land  used  as  a  highway  with  his  assent 
is  estopped  thereby,  and  can  not  enforce  a  vendor^s  clidm  against  the 
public.  lb, 

3.  Pleading. — Bemonstrance. — A  remonstrance  or  objections  filed  to  the 
vacation  of  a  highway,  which  fails  to  show  that  any  of  die  remon- 
strants were  freeholders  of  the  county,  or  that  they  resided  aiong  the 
highway  proposed  to  be  vacated,  was  properly  struck  out  on  motion. 

Early  v.  HamfUon,  376 

HOUSEHOLDER. 
See  Promissory  Note,  13. 

HUSBAND  AND  WIFE. 
See  CONTETANCE,  2,  4;  Criminal  Law,  11  to  13;  Married  Woman; 
Mortgage,  10, 11;  Partition,  1  to  3;  Partnership,  3;  Trusts 
AND  Trustee,  3. 

Vol.  75.— 40 
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1.  Partnership  of  Wffe  in  Business  toith  Another. ^-^Fleading. — Complaint. — 
Answer, — Demurrer — In  an  action  (accruing  before  1879),  by  a  mar- 
ried woman  and  her  liusband,  against  tlie  executor  of  her  deceased 
partner  in  business,  for  the  value  of  a  life  insurance  policy  assigned 
to  her  by  the  deceased  for  his  board  and  her  attention  to  iheir  part- 
nership business  in  his  absence,  an  answer  that  plaintiff,  at  the  time 
the  partnership  agreement  was  made,  was  and  ever  since  had  been  a 
married  woman,  the  wife  of  her  co-plaintiff,  living  with  him  as  his 
wife,  constitutes  no  defence.  Cranor  v.  Winters^  301 

2.  Coverture  no  Defence, — Wife^s  Earnings, — ^The  earnings  of  the  wife 
during  maniage  belong  to  her  husband,  and,  in  the  absence  of  an 
averment  that  ne  gave  them  to  his  wife,  or  that  she  was  canying  on 
business  with  her  se{)ai*ate  property,  he  had  a  right  to  bring  suit  there- 
for, making  the  wife  a  co-plaintiff,  ^s  the  meritorious  cause  of  action.. 
To  such  an  action  the  coverture  of  the  wife  is  no  defence.  Ibl 

3.  Same, — Set-Off, — Former  Adjudication, — Answer  of  Discharge  and  Satis- 
faction,— Former  Credit  of  De^nnnd. — In  such  action,  an  answer  of 
coverture  and  that  the  partnership  business  had  been  settled,  that  Uie 
wife  bought  the  interest  of  her  partner,  the  testator,  giving  in  part 
payment  a  note  of  her  husband  and  another;  and  that  in  a  suit  on 
the  note  the  husband  pleaded  as  a  set-off  the  identical  sei-vices,  board- 
ing and  claim  mentioned  in  the  complaint,  and  was  allowed  and  re- 
ceived a  credit  therefor  on  his  note,  in  full  discharge  and  satisfaction 
of  the  demand  sued  on,  contains  a  good  defence.  lb. 

4.  Same, — Plea  of  Payment. — In  such  action,  an  answer  that  "the  clahn 
set  up  in  the  plaintiff's  complaint  had  been  fully  paid  before  the  com- 
mencement of  this  suit,"  was  a  good  defence.  lb. 

INCEST. 
See  Criminal  Law,  32,  33. 

INDICTMENT. 
See  Criminal  Law,  1,  7,  26,  43, 46. 

INFANT. 
See  Bastardy,  4. 

1.  Practice.— Infant  Plaintiff, — An  action  to  correct  a  mistake  in  a  decree, 
set  aside  a  deed,  quiet  title  and  for  partition,  may  be  commenced  by 
an  infant.  Edwards  v.  Beall,  401 

2.  Same, — Age  of  Plaintiff, — Complaint, — Answer. — Unless  the  age  of  the 
plaintiff  is  stated  in  the  complaint,  or  in  an  answer  setting  it  forth, 
the  record  does  not  present  the  question  of  his  infancy  and  incapacity 
to  sue.  lb. 

INJUNCTION. 
See  Exhibits,  1 ;  Gravel  Koad,  I. 

1.  Good- Will, — Obligation  not  to  Engage  in  Business  Sold  or  Aid  Others. — 
Breach. — Remedy, — Where  P.  sold  his  business  to  B.  and  C.  and 
obligated  himself  to  them,  or  either  of  them,  never  again  to  engage 
in  the  business  in  L.,  or  to  aid,  encourage,  or  advise  othere  so  en- 
gaged, and  C,  having  sold  all  his  interest  in  the  contract  to  B., 
engaged  in  the  business  in  L.,  and  was  aided,  encouraged  and  ad* 
Tised  by  P.,  adequate  damages  can  not  be  estimated  for  the  breach 
of  such  covenant,  and  consequently  injunction  was  B.'s  proper  rem- 
edy against  both  P.  and  C,  the  one  frcfm  giving,  and  the  other  from 
receiving,  the  aid.  Baker  v.  Pottmeyer,  451 

2.  Same, — In  such  case,  the  business  being  packing  and  selling  ice,  a 
finding  that  ice  was  packed  by  C.  with  the  aid  of  P.,  but  not  for  the 
purpose  of  selling  in  L.,  would  not  entitle  B.  to  judgment.  7&. 

3.  Same, — Leasing  Premises. — Preference, — In  such'  case,  a  lease  of  his 
ice-houses  to  C.  by  P.  would  not  be  such  a  breach  of  his  covenant  to 
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giye  B.  and  C.  the  preference,  as  to  entitle  B.  to  an  injunction,  C. 
not  being  ander  any  obligation  to  i^eep  out  of  the  ice  business  on  his 
own  account.  lb, 

4.  Same, —  Exclusion  from  Possession. — Forcible  Entry  and  Detainer. — 
If,  in  such  case,  P.,  colhiding  with  C,  broke  in  and  violently  ex- 
cluded B.  from  possession,  an  action  for  forcible  entry  and  detainer 
would  have  afforded  B.  appropriate  and  prompt  relief.  Jb. 

5.  Same, — Refusal  to  Accept  Renewal  of  Lease, —  Waiver  of  Preference., — 
In  such  case,  if  B.  refused  to  accept  a  renewal  of  his  lease,  at  a  pHce 
named,  his  consent  was  not  necessary  to  the  legality  of  a  lease 
thereafter  made,  on  the  same  terms,  to  another,  notwithstanding  his 
right  of  preference.  lb. 

IMPRISONMENT. 
See  Statute  of  Limitations,  1,  3. 

INSTRUCTION. 
See  Criminal  Law,  5,  25,  33  to  35,  49;  Partnership,  5;  Practice,  1, 
8,  10,  12,  13;  Railroad,  3,  4;  Replevin,  11,  12,  16;  Supreme 
Court,  2,  8 ;  Trespass,  2. 

1 .  Weighing  and  Comparing  Evidence, — Province  of  Jury . — An  instruction, 
in  which  the  court  undertakes  to  tell  the  jury  the  effect  or  weight  of 
portions  of  the  evidence,  how  to  compare  them  one  with  another, 
and  what  portions  are  supported  by  other  portions,  is  erroneous. 
The  court,  in  so  doing,  usm-ps  the  powers  and  invades  the  province 
of  the  jury.  Wood  v.  Deutchman^  148 

2.  Where  all  the  instructions,  taken  together,  state  the  law  applicable 
to  the  case  f ull}*^  and  coirectly,  the  fact  that  a  single  clause  standing 
alone  fails  to  do  this,  can  not  be  made  available  to  reverse  the  judg- 
ment. CoUe  V.  State^  511  • 

3.  A  single  instruction  entirely  correct  and  relevant  can  not  be  declared 
erroneous  because  it  does  not  gather  up  and  group  together  all  the 
various  elements  of  the  case.  lb. 

INSURANCE. 
See  Promissory  Note,  3  to  6. 

1.  Life  Insurance, — Modification  of  Policy. —  Violation  of  Modified  Terms, — 
It  is  competent  for  the  parties  to  a  policy  of  life  insurance  to  modify  or 

•  change  its  terms  in  regard  to  the  payment  of  the  annual  premium; 
and  if  the  insurer  violate  and  fail  and  refuse  to  comply  with  the 
modified  terms  of  the  policy,  a  cause  of  action  accrues  thereon  in  favor 
of  the  assured,  if  he  be  not  in  default. 

Phoenix  Mut,  Life  Ins,  Co,  v.  Sinesley,  1 

2.  Same. — Evidence, — Variance, — Where  the  plaintiff ^s  evidence  on  the 
trial  showed  that  for  seven  consecutive  years  the  premiums  on  the 
policy  were  paid  after  they  were  due,  instead  of  ten  as  alleged,  it 
fairly  tended  to  establish  the  substance  of  the  issue,  although  it  did 
not  cover  the  full  period  of  ten  years,  as  alleged.  lb. 

3.  Same, — Evidence, —  Waiver. — Foreign  Insurance  Company, — Notice  to 
^  General  Agent  is  Notice  to  Company, — Where  a  foreign  insurance  com- 
pany has  a  general  agent  in  this  State,  who  superintends  and  manages 
its  insurance  business  in  the  State,  collects  premiums  and  counter- 
signs receipts  given  for  premiums  paid  to  him,  notice  to  such  agent 
that  premiums  were  paid  by  consent  and  waiver  after  they  were  due, 
and  in  relation  to  any  other  business  of  insurance  transacted  by  him 
for  his  company,  is  notice  to  the  company.  lb. 

4.  Fire  Insurance. — Policy. — Insurable  Interest  at  Time  of  Delivery  and  of 
Loss, — ^A  complaint  on  a  policy  of  insurance  against  loss  by  fire  is 
not  Buffiicient  if  it  show  an  insurable  interest  at  the  time  of  delivery 
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only.    It  should  also  allege  that  the  assured  had  an  insurable  Inters 
at  the  time  of  the  loss.  JSome  Ins,  Co.  v  Duke^  635 

6.  8ame.— Complaint  on  Policy  Assigned  Jfter  Loss. —Insurable  Interest 
at  Time  of  Delivery  Insufficient.— Demurrer.— The  complaint  on  a  pol- 
icy of  insurance  assigned  after  loss,  averring  that  the  defendant  '*did 
insure"  plaintiff's  assignor  *'on  his  one-stoi-y  frame  house,"  and  setr 
ting  forth  a  copy  of  a  policy  of  insurance  "on  his  one-story  frame  store- 
house," '''his  shelving,  counters,  desks,  and  scales  contained  in  said 
storehouse,"  sufficiently  shows  an  insurable  interest  in  the  assured  at 
the  delivery  of  the  policy,  but,  failing  to  aver  that  he  was  interested 
in  the  property  at  the  time  of  the  loss,  is  insufficient  on  demurrer.   lb. 

INTEREST. 
See  Promissory  Note,  16, 17,  21  to  25;  Trust  and  Trustee,  8. 
Account.— Interest  may  be  recovered  on  an  open  account,  the  payment 
of  which  has  been  long  withheld.  Bend  v.  Boord,  307 

INTERROGATORIES. 
See  Practice,  7, 14. 

f  JEOPARDY. 
See  Criminal  Law,  38. 

JOINT  TENANCY. 
See  Conveyance,  3. 

JUDGMENT. 
See  Attachment;  Appeal,  2;  Criminal  Law,  9, 36;  Decedents*  Es- 
tates, 14  to  18,  24  to  28;  Exhibits,  1;  Gravel  Road,  3;  Juris- 
diction; Married  Woman,  3;  Partition,  9,  10;  Practice,  11, 
16,17,32,33,43,  46;  Promissory  Note,  28,29;  Sherjpp*s  Sale; 
Special  Merdict,  3;  Superior  Court;  Supreme  Court,  7,14, 
28;  Vendor  and  Purchaser,  2. 

1.  Debt  not  Due.^A  personal  judgment  rendered  for  a  debt  not  doe  is 
cleaily  erroneous,  but  not  absolutely  void. 

Query  .^Has  it  not  sufficient  legal  force  to  withstand  collateral  attack? 

Gall  y.  Fryberfferj  98 

2.  Transcript. — Lien. — ^In  order  that  a  indgment  shall  constitute  a  lien 
upon  real  estate  in  a  county  other  than  ttiat  where  rendered,  a  tzan.- 
script  thereof  must  be  entered  and  recorded  in  the  judgment  docket 
of  such  county.  Bell  v.  Davis^  314 

3.  Same. — Beal  Estate. — Dutif  of  Purchaser. — Diligence. — If,  before  the 
purchase  of  real  estate,  the  purchaser,  having  received  information 
that  a  transcript  of  a  judgment  against  the  owner  had  been  filed,  goes 
to  the  proper  officers,  and  in  good  faith  causes  an  examination  of  the 
records  to  be  made,  and  they  disclose  the  fact  that  there  is  no  jndf- 
ment  lien,  he  is  j  ustified  in  acnng  upon  the  belief  that  there  is  none.  /¥. 

4.  Merger. — A  cause  of  action  in  suit  is  merged  in  the  judgment  rendered 
thereon.  Ward  v.  Haggard^  381 

5.  Justice  of  the  Peace. — Jurisdiction  of  Defendant. — Oamxshment. — Attack' 
ments — A  iudgmeot  of  a  justice  of  the  peace,  without  jurisdiction  gf 
the  defendant,  who  is  absent  from  the  State,  is  void;  and  where  a 
judgment  against  an  attachment  defendant  is  void,  a  judgment  against 
a  garnishee  under  the  attachment  can  not  be  enforced. 

Matheney  v.  Earlj  531 

6.  Same. — Practice. — Where  an  action  before  a  justice,  in  which  one  was 
summoned  as  a  garnishee,  was  not  a  proceeding  in  attachment,  bat 
was  so  considered  by  the  plaintiff  therein  and  uie  justice,  it  should 
be  treated  as  having  been  based  upon  and  having  grown  out  of,  an 
ordinary  cause  in  attachment.  lb. 
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JUKISDICnON. 
See  Gravel  Koad,  3  to  6.. 

1.  Judgments  of  Ittferiar  Courts. — Presumptions, — CollatenH  Attack, — 
When  the  jurisdictiOD  of  an  inferior  tribunal  is  once  established  over 
the  subject-matter  of,  and  the  parties  to,  a  proceeding  which  may  be 
had  before  it,  the  same  presumptions  are  indulged  in  favor  of  the 
regularity  of  its  action  as  prevail  in  favor  of  the  action  of  courts  of 
general  powers,  and  its  judgments  are  alike  Unassailable  by  collateral 
attack.  Stoddard  v.  Johnson^  20 

S.  i8aiii«.— Where  an  inferior  tribunal  is  required  to  ascertain  and  decide 
upon  facts  essentiid  to  its  jurisdiction,  its  determination  is  conclusive 
as  against  collateral  attack.  Ih. 

JUROR. 
See  Criminal  Law,  4,  6, 21. 

JURY. 
JSee  CKmiHAL  Law,  22,  24, 30,  34;  Instruction,  1;  Practicb,  13, 14. 

JUSTICE  OF  THE  PEACE. 
See  Appeal,  1 ;  Costs  ;  Judgment,  5, 6 ;  Practice,  41 ;  RspleyinBail. 

LANDLORD  AND  TENANT. 
1.  Action  for  Bent  After  Expiration  of  Term  of  Lease. — Surrender  of  Prem- 
ises.— Payment  of  One  Month^s  Bent. — ^Where  a  tenant  occupying  prem- 
ises under  a  lease  for  five  years,  the  rent  being  payable  at  the  end  of 
each  month,  held  over,  and,  on  the  third  day  of  the  month  beyond 
the  term,  notified  the  landlord  in  writing,  that  he  would  surrender 
such  premises  at  the'expiration  of  the  month,  and  paid  that  month's 
rent,  leaving  the  keys  of  the  building  on  a  table  in  the  landlord's 
office,  he  dm  not  thereby  effect  a  sun*ender  of  the  premises,  and  Is 
liable  in  an  action  for  rent  accruing  thereafter.        Tolle  v.  Orth,  2S8 

^  Same. — Tenancy  from  Tear  to  Tear. — ^By  voluntarily  remaining  in  pos- 
session beyond  the  term  of  the  lease,  the  tenant  gave  the  landlord  the 
option  of  treating  him  as  tenant  for  another  year,  upon  the  same 
terms  of  pavment  as  had  before  prevailed,  and  the  acceptance  of  the 
monev  tendered  with  the  keys  of  the  building  does  not  alfeot  the 
gnestion.  lb, 

9.  Same. — Acceptance  of  Bent.— -Where  rent  is  unoonditionaUy  due,  the 
landlord  may  accept  the  money  and  reject  the  keys  of  the  bufiaing, 
if  tendered.  1?. 

LEASE.  ' 
See  Injunction,  3  to  5;  Landlord  and  Tenant,  1, 2, 

LEGACY. 
See  Decedents'  Estates,  1, 2,  29, 30« 

LEVY. 
See  Execution;  Partnership,  3;  Repleyin,  16. 

LEVY  AND  SALE. 
See  Chattel  Mortgage,  10;  Replevin,  16. 

LIEN. 
See  Attachment;  Bankruptcy;   Chattel  Mortgage,  3,  4;  Con- 
tract, 2;  Judgment,  2;  Mobtgage,  4,11;  Sheriff^s  Sale,  6; 
Superior  Court,  2;  Tax  Title,  2, 3;  Trusts  and  Trustee,  1,  2; 
Vendor  and  Purchaser,  7. 

life-estate. 
See  Conveyance,  2. 

LIFE  INSURANCE. 
See  Insurance,  1  to  3;  Practice,  1. 
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LIQUOR  LAW. 
Sale  to  Jfinor.—Z/icciwe.— Under  the  provisions  of  the  act  of  March  ITfli, 
1875, 1 R.  S.  1876,*  p.  871,  the  sale  of  intoxicating  liquor  to  a  minor  fa 
one  of  the  prohibited  sales  which  a  license  does  not  authorize  a  ven- 
der bjr  retail  to  make:  and  hence,  in  a  prosecution  for  such  a  sale, 
it  is  immaterial  whether  the  defendant  has  or  has  not  a  license  to 
sell  to  another  and  a  different  class  of  persons. 

JStaU  V.  Hamilton.  238;  State  v.  GowgiU,  599 

LIS  PENDENS. 
See  Chattel  Mortgage,  1,  2;  Pleadihg,  2. 

MALICE. 
See  Criminal  Law,  7  to  9;  Slander,  5. 

MANDATE. 

1.  Practice,—  Writ  of  Mandate.— How  Obtained.— A  writ  of  mandate  is 
properly  obtained  upon  amotion  in  open  court,  founded  upon  an  affi- 
davit or  petition  sworn  to  and  filed.  Potts  v.  State,  ex  reL,  336 

2.  Same.— Alternative  Writf  How  Served  and  Betumed.— An  alternative 
writ  of  mandate  is  served  by  delivering  the  writ  itself  to  the  party, 
and  the  sheriff's  return  of  service  is  made  upon  a  certified  oopy  of  tbib 
writ.  /ft. 

8.  Same. — Demurrer  Ur  Complaint. — A  demurrer  to  the  complaint  or  pe- 
tition, or  affidavit,  and  the  order  or  writ  issued  thereon,  raises  the 
question  of  the  sufficiency  of  the  cause  of  action.  lb. 

4.  Sam^. — Answers  Equivalent  to  Betum. — Demurrer. — Reply. — ^^In  such 
case,  answers  to  a  complaint  may  be  regarded  as  constituting  sub- 
stantially a  return  to  the  writ,  and  may  be  demmxed  or  replied  to.   lb. 

6.  Tovmship  Trustee. — Supervisor  of  Highways. — A  complaint,  affidavit 
or  petition,  on  the  relation  of  a  supeivisor  of  highways,  againfit  the 
trustee  of  the  township,  alleging  that  the  relator  had  allowed  a  labors 
for  work  done,  and  had  given  him  an  order  for  its  payment,  and  that 
said  ti'ustee,  on  demand,  refused  to  pay  said  order  out  of  moneys  in 
his  hands  applicable  to  its  payment,  contains  facts  sufficient  to  war- 
rant the  issuing  of  an  alternative  writ,  and,  on  proper  proof,  to  war- 
rant a  judgment  that  a  pereuiptory  writ  of  mandamus  issue  against 
the  defendant,  commanding  him  to  pay  said  order  from  the  road  tax 
in  his  hands.  /&. 

6.  Practice. — Summons. — ^A  summons  is  not  necessary  In  a  proceeding 
for  mandate.    The  alternative  wTit  is  the  proper  process.  /6. 

MANSLAUGHTER. 
See  Criminal  Law,  8,  9. 

MARRIAGE  PROMISE. 

1.  Pleading. — Complaint. — Objection  Cured  by  Verdict. — Motion  in  Arrest 
of  Judgment. — Breach  of  Promise  to  Marry. — Consideration. — Mutual 
Promise. — ^After  verdict  upon  the  trial  of  a  complaint  for  breach  of 

•  promise  to  marry,  an  objection  that  the  complaint,  in  stating  the  mu- 
tual promises  of  the  parties,  alleged  that  the  defendant's  promise  was 
made  in  consideration  that  the  (Maintiff  would  promise  to  marry  him, 
and  not  that  she  did  promise,  was  cured  by  the  verdict,  and  came  to^ 
late  on  motion  in  arrest  of  judgment.  Felger  v.  Etzell,  41 7 

2.  Same. — Evidence  of  Illicit  Intercourse  Inadmissible. — On  trial  of  an  ac- 
tion for  breach  of  a  promise  to  marry,  where  the  complaint  contained 
no  allegations  of  illicit  intercourse  between  the  parties,  and  no  an- 
swer was  filed,  evidence  of  such  illicit  intercourse  was  inadmissible 
to  prove  a  promise  to  marry,  or  enhance  the  damages,  or  for  any 
other  purpose.  lb. 
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MARRIED  WOMAN. 
See  Execution,  2 ;  Husband  and  Wife  ;  Trusts  and  Trustee,  3. 

1.  Separate  Property. — Consent  to  Transfer, — Instruction. — Hi^btind  and 
Wife, — Upon  the  trial  of  an  action  by  a  married  woman  to  foreclose 
a  mortgage  executed  to  her,  in  which  the  question  arose  as  to  whether 
she  had  agreed  or  conaented  to  a  transfer  of  the  notes  secured  there- 
by to  a  creditor  of  her  husband,  to  whom  the  payee  alleged  he  had 
paid  the  not«s,  the  court  Instructed  the  jury  that  a  married  woman 
*'can  not  be  divested  and  deprived  of  her  notes  or  other  property  by 
her  husband  or  any  one  else,  without  her  agreement  and  consent/'    • 

Meld,  that  *'or"  and  not  "and"  shcMild  have  connegted  the  words  **agree- 
ment"  and  •'consent'*  in  such  instruction.    I'anlman  v.  Claycomb,  64 

2.  Same. — Consent  of  Husband  to  Transfer  of  Wife^s  Personal  Property, — 
Case  Distinguished.— Fi'ior  to  the  a(^t  of  March  25th,  1870,  Acts  1879, 
p.  100,  under  the  law  in  this  State,  a  married  woman  could  not  trans- 
fer her  separate  personal  property  except  by  the  consent  of  her  hus^ 
band,  but  it  was  not  necessary  that  sucli  transfer  should  be  by  deed 
in  which  the  husband  should  join ;  and,  when  the  consent  of  tiie  hus- 
band was  obtained,  it  was  not  material  how  such  consent  was  evi- 
denced. The  American  Insui'ance  Co.  r.  Avery,  60  Ind.  566,  dis- 
tinguished, lb. 

3.  Judgment.  —  Collateral  Attack. — Where,  in  an  action  to  foreclose  a 
mortgage,  it  appears  in  the  complaint  that  one  of  the  defendants  is  a 
married  woman,  it  is  error  to  permit  a  personal  judgment  to  be  taken 
against  her;  but  such  judgment  is  not  void,  nor  can  it  be  collaterally 
attaclied.  Gall  v.  Fryberger^  98 

MEASURE  OF  DAMAGES. 
See  Trespass,  3,  4. 

MERGER. 
See  Judgment,  4;  Mortgage,  8, 12;  Pleading,  10. 

MIXOR. 
See  Infant;  Liquor  Law. 

MISJOINDER  OF  CAUSES  OF  ACTION. 
See  Township  Trustee,  6. 

MISTAKE. 
See  Conveyance,  5;  Mortgage,  8;  Partition,  10, 11;  Pleading,  7; 

Vendor  and  Purchaser,  12. 

MORTGAGE. 

See  Chattel  Mortgage  ;  Decedents'  Estates,  12, 13 ;  Married  Wo- 
man; Partition,  S  to  11;  Promissory  Note,  30,  32;  Real  Es- 
tate, Action  to  Recover,  12  to  14;  Replevin,  13, 14;  Sheriff's 
Sale,  6;  Trusts  and  Trustee,  1,  2;  Vendor  and  Purchaser. 
1.  Payment  in  Sawing  Logs. — Log  Measure  or  Board  Measure. — Satisfao- 
tion. — Evidence. — Contract  Construed. — Reversal  andNexo  Trial  Granted. 
— Where  a  mortgagor  agreed,  in  writing,  to  pay  the  mortgage  debt 
in  sawing  lumber,  at  specified  rates  per  one  hundred  feet  for  walnut 
and  oak  and  other  logs,  and,  upon  trial  of  an  issue  as  to  its  satisfac- 
tion, wherein  the  pnnci])al  matter  of  controversy  was  whether  the 
contract  provided  for  log  measure  or  board  measure,  and  the  jury, 
constniing  the  contract  as  providing  for  log  measure,  found  the  mort- 
gage to  be  satisfied.    On  appeal. 

Held,  that  the  Supi-eme  Court,  in  the  absence  of  any  evidence  of  construc- 
tion by  the  lower  court,  (construes  the  obligation  to  mean  that  the 
price  stipulated  was  for  lumber  sawed  and  prepared  for  the  mai'ket, 
and  that  the  verdict  of  the  iury  was  not  sustained  by  sufiicient  evi- 
dence, thev  having  adoj)te(l  a  ialse  basis  in  their  estimate  of  the 
amoimt  paid  on  the  moi*tgagc.  Dutch  v.  Anderson^  35 
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2.  Same.— The  terms  of  such  obligation,  in  the  absence  of  evidence  tiiat 
any  deception  was  practiced  upon  the  mortgagor,  or  that  he  did  not 
or  -could  not  read  it,  or  that  it  was  not  drawn  in  strict  conformity 
with  the  understanding  and  purpose  of  the  parties,  are  conclusiye.  76. 

3.  Belease  Obtained  by  Fraud,— As  between  the  parties  thereto,  a  mort- 
gage exists  in  full  force,  unaffected  by  a  release  obtained  from  the 
mortgagee  by  the  fraud  of  the  mortgagor.  Burton  v.  Beagan,  77 

4.  Innocent  Purchasers, — Mortgage  Lien, — Fraud, — ^Innocent  purchasers 
of  land  take  it  discharged  of  a  mortgage  lien  wliich  has  been  released, 
although  the  release  may  have  been  obtained  by  fraud.  lb. 

5.  Deed  and  Title  Bond, — ^A  deed  and  a  4itle  bond  for  reconveyance  may 
constitute,  in  legal  effect,  a  mortgage.  Lenta  v.  Martin^  228 

6.  Foreclosure,  —  Purchase-Money. — False  BepresentaHons. — Verdict, — 
Damages  for  Mortgagor,— Application  ofy^Notes  Due  and  not  Due. — 
Where,  in  an  action  to  foreclose  a  mortgage  to  secure  notes  for  pur- 
chase-money due  and  to  become  due,  a  verdict  was  returned  for  plain- 
tiff and  damages  allowed  defendant  on  answers  of  false  representa- 
tions and  set-on,  and  the  court,  on  plaintifTs  motion,  without  objec- 
tion, looked  behind  the  verdict  to  ascertain  how  much  was,  and  how 
much  was  not  due,  and  applied  all,  or  nearly  all,  of  d^endant's  dam- 
ages to  the  notes  not  due,  the  judgment  was  erroneous. 

Brown  v.  Shirky  266 

7.  iSame, — Application  of  Credits, — ^In  such  case,  the  defendant  had  a 
right  to  apply  the  damages  found  due  to  him;  and,  if  the  application 
devolved  upon  the  court,  it  should  have  applied  the  amount  to  tba 
discharge  of  the  amount  due  the  plaintiff.  lb, 

8.  Mutual  Mistake, — Merger,  —  Bes  Ac^judicata,  — Judgment  not  a  Bat.  — 
Where  a  mortgage,  by  mutual  mistake,  contained  an  erroneous  de- 
scription of  the  uind  intended  to  be  mortgaged,  and  the  subsequent 
proceedings,  including  the  sheriff's  deed,  contained  the  same  mis- 
take, the  mortgage  was  not  thereby  so  merged  in  the  judgment  as  to 
make  the  question  of  description  one  of  res  adjudicata;  but  the  mort- 
gage may  be  foreclosed  notwithstanding  such  jlidgment. 

Conyers  v.  Merides,  443 

9.  Same. — Proceeding  Nugatory, — In  such  case,  the  whole  proceeding  is 
infected  by  the  original  mistake,  and  is  baseless,  unsubstantial  and 
nugatory,  and  is  no  obstacle  to  the  reformation  and  foreclosure  of 
the  mortgage.  lb, 

10.  Beal  Estate, — Bankruptcy  of  Mortgagor.  — Assignee"^ s  Conveyance  to 
Mortgagee. — Inchoate  Interest  of  Mortgagor's  W^e  Vested. — Descent  at 
Her  Death. — In  an  action  to  foreclose  a  mortgage,  a  cross  complaint 
of  the  husband,  his  wife  being  dead,  alleging  that  the  mortgagee  pro- 
cured and  accepted  a  conveyance  from  his  assignee  in  bankruptcy 
for  his  two-thirds  of  the  land,  and  claiming  to  nold  the  one-third 
vested  in  his  wife  and  inherited  by  him  at  her  death  free  of  the  mort- 
gage, is  insufficient  on  demurrer.  Haggerty  v.  Byme^  499 

11.  Same,  — Descent  to  Husband. — Interest  of  Wife  Subject  to  Mortgages,  — 
Where  the  husband  inherits  the  wife's  one-third  interest  acquired  by 
her  under  the  act  of  March  11th,  1875, 1  R.  S.  1876,  p.  554,  he  inherits 
it,  as  she  took  and  held  it,  subject  to  mortgages  that  were  liens.    lb, 

12.  Same, — Assignee'* s  Deed  not  Satisfaction,— Xn  assignee's  deed  to  the 
mortgagee  does  not  in  equity  operate  to  satisfy  the  mortgage,  bat 
implies  that  the  land  would  not  more  than  satisfy  it,  and  the  mort- 
gagee's acceptance  does  not  imply  an  intention  that  the  mortgage 
shSl  be  merged  in  the  fee.  /o. 

18.  Same, — Case  Distinguished. — In  such  case,  an  acceptance  of  a  deed 
for  two-thirds  will  not  release  the  remaining  one-third  of  the  m<Ht- 
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ffaged  land,  unless  such  be  the  plain  intention  at  the  time,  and  upon 
xoreclosure  the  holder  of  the  one-tliird  may  not  claim  to  have  the 
two-thirds  first  sold.    Medsker  v.  Parker,  70  Ind.  509,  distinguished.  lb. 

14.  Practice, — Foreclosure. — Directions  for  Sale. — Motion  in  Supreme  Court, 
— ^Where,  upon  judspment  of  foreclosure,  a  motion  was  made  for  di- 
rections as  to  the  sale  of  property,  and  such  directions  were  given  as 
the  equities  of  the  parties  demanded,  there  was  no  error;  but  a  mo- 
tion for  such  directions  can  not  be  fli*st  made  in  the  Supreme  Court.  lb. 

MUNICIPAL  COKPORA'nON. 
See  Cities  and  Towns. 

MURDER. 
See  Crihinal  Law,  7, 11. 

NAME. 
See  Criminal  Law,  26. 

NEGLIGENCE. 
See  Cities  and  Towns,  7, 12, 15 ,  16 ;  Pleading,  11 ;  Railroad,  3  to  7. 

1.  Contributory  Negligence, — Pleading. — Complaint. — BaUroad. — In  an 
action  against  a  railroad  company  for  injuries  to  plaintiff ^s  intestate, 
caused  by  his  falling  into  a  culvert  constructed  by  the  defendant 
under  its  traclc  in  a  public  street  of  a  city,  and  by  defendant  negli- 
gently permitted  to  remain  open  and  uncovered,  a  complaint  which 
avers  that  the  intestate,  ^^  while  exercising  due  and  reasonable  care  and 
without  his  fault  or  negligence  on  his  part,"  fell  into  and  through 
the  opening  in  the  culvert,  sufficiently  alleges  that  he  was  not  guifiy 
of  contributory  negligence.     T.^W.^  W.  B.  W.  Co.  v.  Brannagany  490 

2.  Same. — Highway. — Knowledge  of  Defect. — Beaaowible  Care. — Knowl- 
edge of  the  existence  of  a  dangerous  defect  in  a  highway  makes  it 
incumbent  on  the  traveller  to  use  care  and  caution  proportionate  to 
tiie  danger  which  he  laiows  lies  in  his  way ;  but  knowledge  wiU  not 
overcome  an  explicit  averment  of  reasonable  care  and  prudence.  lb. 

3.  Same. — Evidence. — Where,  on  the  trial  of  such  action,  th^  evidence 
showed  that  the  intestate  lived  near  the  culvert  and  was  familiar  with 
its  character  and  location,  and  no  evidence  was  given  to  show  that 
he  was  free  from  contributory  negligence,  there  is  an  utter  failure  of 
proof.  lb. 

4.  Same.—Presumption.^TheTe  is  no  presumption  that  one  who  claims 
damages  for  injuries  caused  by  the  negligence  of  another  was  him- 
self free  from  fault.  lb, 

NEW  TRIAL. 
See  Contract,  3;  Criminal  Law,  20  to  24;  Practice,  4, 15;  Supreme 

Court,  5, 10, 15, 17. 

1.  Practice.— Evidence.— As  a  rule,  a  new  trial  will  not  be  sranted  for 
the  purpose  of  affording  a  party  an  opportunity  to  impeacn  a  witness 
by  newly-discovered  eiddence.  Humphreys  v.  State^  469 

2.  Same.— Unless  the  newly-discovered  evidence  is  of  such  materiality 
as  to  render  it  likely  that  it  would  produce  a  different  result,  a  new 
trial  should  not  be  granted.  lb. 

3.  Same. — Surprise.— Where  the  testimony  of  an  adverse  witness  is  such 
as  was  to  be  reasonably  expected,  a  new  trial  should  not  be  granted 
QD  the  ground  of  surprise  at  such  testimony.  lb. 

NOMINAL  DAMAGES. 
See  Replevin,  7;  Supreme  Court,  28;  Trespass,  2. 

NOTICE. 

See  Actions  in  Rem  ;  Insurance,  3 :  Partnership,  6 ;  Sheriff's  Saia, 

1, 2;  Trusts  and  Trustee,  6;  vendor  and  Purchaser,  1  to  4. 
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» 

I*eTformance  of  Contract. — ^Where  one  party  to  a  contract  gives  notice  to  the 
other  of  his  detennination  not  to  perform  on  his  part,  performance 
by  the  party  receiving  such  notice  is  unnecessary. 

Phoenix  Mut.  Life  Ins.  Co.  v.  HinesUy,  1 

OFFICE  AND  OFFICER. 
See  Cities  and  Towns,  5;  Conversion,  2;  Criminal  Law,  44,  43; 

Evidence,  2. 

OPINION. 
See  Criminal  Law,  29;  Evidence,  7. 

ORDER  FOR  MONEY. 

1.  Action  on  Fromute. — Coinfideration. — Pleading. — Where  an  order  is 
given  payable  out  of  a  particular  fund,  it  operates  as  an  equitable 
assignment  of  so  much  of  such  fund  as  is  speclAed  in  the  order,  and 
in  a  suit  therefor  no  consideration  need  be  aveiTed  for  the  promise  of 
the  holder  of  the  fund  to  pay  it.      Indiana  Manuf^g  Co.  v.  Porter.,  428 

2.  Same. — WJien  Promise  of  Drawee  to  Pay  not  Necessary, — ^An  obligatioii 
of  the  holder  of  such  fund  to  pay  the  drawer  of  such  oi*der  imposed 
upon  him  the  duty  to  pay  the  payee  of  the  order,  and,  if  he  received 
and  retained  the  money  as  alleged,  the  payee  can  maintain  a  suit 
therefor  against  the  holder  of  the  fund  A^ithout  an  express  promi£«  to 
pay  it.  lb, 

3.  Same. — Demand.— It.,  before  such  suit,  any  demand  was  necessary, 
the  allegation  in  the  complaint,  that  '*  the  defendant  refused  to  pay 
the  plaintiff,  though  often  requested,"  shows  a  sufficient  excuse  for 
not  making  a  formal  demand  for  payment.  Ib^ 

PARENT  AND  CHILD. 

Divorce. — Custody  of  Child. — Habeas  Corpus. — Evidence. — Upon  the  trial 
of  an  application  by  a  divorced  wife  for  a  writ  of  hxibeas  corpus 
against  her  divorced  husband,  and  her  verified  complaint,  for  the 
custody  of  their  child,  evidence  that  the  child  was  five  years  old, 
weighing  but  a  little  over  thirty  pounds,  and  was  not  a  hearty  boy, 
sufliciently  sustains  a  finding  of  the  trial  judge  in  favor  of  the  mother, 
and  a  judgment  that  the  care,  custody  and  control  of  the  child  be 
given  to  her.  In  such  case,  the  mother,  unless  an  unfit  person,  ought 
to  have  the  care,  custody,  and  control  of  the  child.  Reeves  wReeves,  342 

PARTTTION. 
See  Conveyance.  6;  Tax  Title,  6. 

1.  Real  Estate. — Pleading. — Complaint  by  Widow. — In  a  petition  by  a 
widow  for  partition  of  the  lands  of  her  husband,  an  allegation  diat 
she  owned  one-third  of  the  land  ar^mentatively  asserted  that  she 
was  the  first  wife,  or  a  subsequent  wife  having  children  by  her  hus- 
band, alive  at  his  death.  Utterback  v.  Terhune.  363 

2.  Same. — Complaint  by  Heirs  to  Review. — A  complaint  by  children 
against  the  widow,  to  review  proceedings  and  judgment  in  partition, 
wnich  shows  that  on  theii*  default  partition  was  decreed  in  her  favor, 
adjudging  her  to  be  the  owner  in  fee  simple  of  one-third  of  the  land, 
and  setting  it  off  to  her  in  severalty-,  although  slie  was  the  third  wife 
of  their  father,  and  had  no  children  by  him,  was  insufficient  on  de- 
murrer, lb, 

3.  Same. —  Widow  not  Presumed  to  have  been  Second  Wife. — ^A  widow  will 
not  be  presumed  to  have  been  a  second  or  subsequent  wife.  76. 

4.  Partition  Gives  7io  New  Title. — A  judgment  in  partition  does  not,  oi^ 
dinarily  or  necessarily,  vest  in  the  co-tenants  a  new  title,  but  each  has 
the  title  he  had  before.  lb. 

5.  Surviving  Wife  Takes  a  Fee. — Descents. — Children  of  Former  Wife  ffeirS. 
— Statute  Construed. — Under  section  24  of  the  statute  of  descents,  I R. 
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S.  1876,  p.  412,  the  surviving  wife  takes  a  fee,  and  the  children  by  a 
former  wife  take  as  forced  heirs  of  the  surviving  wife,  at  her  death.  lb, 

6.  Pleading. — Complaint. — Practice. — Finding.^  Supreme  Court. —  Objec- 
tions to  a  complaint  for  partition  of  real  estate  for  failing  to  state 
specifically  the  title  of  the  parties  to  the  land,  and  that  they  held  the 
same  as  tenants  in  connnon,  made  for  the  f!i*st  time  in  the  Supreme 
Court,  are  not  available  to  reverse  the  judgment  below,  where  the 
finding  of  the  court  was  that  the  parties  were  the  ownei-s  in  fee  and 
tenants  in  common  of  such  land.  Leicis  v.  Bortsfteld,  390 

7.  Same.-^Defects  Cured  ft?/  Evidence  and  Finding. — Such  defects  are  of 
that  character  wliich  might  have  been,  and  doubtless  were,  supplied 
by  the  evidence,  and  cured  by  the  finding  of  the  court.  4b, 

8-  Mortgage. — Beformation  and  Foreclosure. — In  a  proceeding  for  parti- 
tion, a  mortgageedefondant  may  by  counter-claim  procure  the  refor- 
mation of  liis  mortgage  and  a  foreclosure.      Conyei-s  v.  Mericles,  443 

9.  Same. — Ansxcer  of  Judgment  on  Note  no  Defence. — In  such  case,  an 
answer  that  a  judgment  on  the  note  secured  by  the  mortgage  is  in 
full  force  constitutes  no  defence,  to  bar  foreclosure.  lb. 

10.  Same. — Incorrect  Description  of  Lands  Intended  to  he  Mortgaged. — When 
an  incorrect  description  of  lands  intended  to  be  mortgaged  is  parried 
into  the  judgment,  order  of  sale,  notice  and  sheriff's  deed,  such  pro- 
ceedings can  not  be  corrected,  either  at  the  instance  of  the  mortgagee 
or  the  piu'chaser  at  such  sale.  lb. 

11.  Same. — Correction  by  Beforming  and  Foreclosing  Mortgage. — Such  mis- 
take may  be  corrected  by  reforming  the  mortgage  and  foreclosing  it 
as  reformed.  Rogers  »."  Abbott,  37  Ind.  138;  Miller  v.  Kolb  47  Ind. 
220;  and  Angle  v.  Speer,  G6  Ind.  488,  distinguished.  lb. 

PARTNERSHIP. 
See  Chattel  Mortgage,  4;  Husband  and  Wife,  1 ;  Promissory 

Note,  15. 

1.  Promissory  Note. — Firm  Indebtedness. — When  a  partnership  is  dis- 
solved, and  the  partner  remaining  in  business  assumes  and  agrees, 
upon  a  sufficient  consideration,  to  pay  all  debts  of  the  firm,  sucli 
partner  has  no  authority  after  the  dissolution  to  borrow  money  and 
sign  the  name  of  the  late  firm  to  a  note  for  the  purpose  of  getting 
money  to  pay  the  firm  indebtedness.  Ilayden  v.  Cretcher,  lOS 

2.  Same. — Note  Executed  by  Partner  in  Firm  Name^  After  Dissolution  of 
Firm^  Not  Binding  on  Betiring  Partner. — Special  Finding. — I  nan  action 
upon  a  note  executed  by  a  partner  in  the  firm  name,  after  the  disso- 
lution of  the  partnership,  and  for  money  borrowed  by  such  partner, 
without  the  authority  or  consent  of  the  retiring  partner,  against  him, 
the  court  found  specially  that  the  plaintiff,  the  payee  of  the  note,  did 
not  pait  with  his  money  upon  the  credit  of  the  firm,  or  upon  the 
credit  of  the  retiring  partner,  the  defendant;  that  the  money  waa 
delivered  some  time  before  the  note  was  executed,  and  that  the  payee 
never  knew  that  the  defendant  or  his  name  was  to  be  in  any  way 
connected  with  the  note  until  the  note  was  delivered  to  him,  and  that 
he  knew  that  the  firm  had  been  dissolved. 

Held,  that  the  money  thus  boiTowcd  was  the  individual  debt  of  the  part- 
ner who  boiTOwed  it  and  executed  the  note  therefor,  and  not  the 
debt  of  the  defendant,  and  the  note  in  suit  not  his  note. 

Held,  also,  that  the  fact  that  the  money  borrowed  was  used  in  payment 
of  the  finn's  debts  does  not  render  the  defendant  liable  for  any  part 
of  such  money,  or  upon  the  note  given  therefor.  lb. 

3.  Husband  and  Wife. — Beplevin. — Evidence.  —  In  an  action  by  a  wife 
against  a  constable  to  replevy  goods  levied  upon  as  the  property  of 
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the  husband,  on  a  judgment  against  him,  the  evidence  showed  tiiai 
the  husband  had  entered  into  a  partnership  business  upon  money 
furnished  him  by  his  wife,  and  that  the  debt  for  which  the  levy  was 
made  was  created  during  the  partnership ;  that  the  wife  furnished  no 
money  during  the  partnership;  but,  a  short  time  before  the  leyying 
of  the  execution,  she  had  purchased  the  partner's  interest,  and  that 
she  had  since  purchased  the  goods  levied  on,  with  her  own  funds; 
that  the  husband  had  the  entire  control  and  management  of  the  busi- 
ness after  his  wife's  purchase  of  the  partner's  interest,  and  had  an 
equal  interest  with  his  wife  in  the  business. 
Held,  that  the  wife  could  not  recover  the  goods  as  her  individual  prop- 
erty. Clay  V.  VanwinkU,  239 

4.  Ostensible  Members  of  Firm,— Silent  Partner.— Liability  for  Ads  of  Fart- 
ner. — Conversion. — Evidence. — Evidence  that  property  was  received 
by  one  member  of  a  partnership,  under  an  agreement  to  sell  it,  for  a 
commission  of  ^^what  was  ri^ht,"  with  property  of  the  firm,  and  was 
by  him  mingled  and  sold  with  it,  and  the  proceeds  converted  to  his 
own  use,  such  agreement  being  fairly  within  the  scope  of  the  bua- 
ness  of  the  firm  for  yeai-s,  ana  within  the  knowledge  of  the  other 
fnembe]*8  of  the  fii'm,  ostensible  and  silent,  supports  a  verdict  and 
judgment  against  them  for  such  conversion.      Todd  v.  Jackson^  272 

6.  Same. — Scope  of  Partnership  Business. — Instruction. — On  trial  of  an 
action  against  the  firm  for  such  conversion,  it  is  not  error  to  refuse  to 
instruct  the  juiy,  that,^*In  determining  what  comes  within  the  scope 
of  the  partnership  business,  when  there  is  a  doubt  about  it,  the  role 
which  determines  it  rests  upon  the  necessity  of  the  case."  lb. 

6.  Same. — Notice. — Contract. — ^Where  an  agreement  is  in  relation  to  a 
matter  fairly  within  the  scope  of  the  partnership  business,  and  made 
with  a  member  of  the  firm,  such  agreement  is  binding  on  the  firm  in 
the  absence  of  any  evidence  tending  to  show  that  the  party  contract- 
ing with  such  member  had  notice  or  knowledge  that  the  contract  was 
not,  as  it  appeared  to  be,  within  the  scope  of  the  business  ci  the 
firm.  lb. 

7.  Same. — Innocent  Persons. — Cause  or  Occasion  of  Loss. — Where  one  of 
tiiv'o  innocent  persons  must  suffer  by  the  act  of  a  third  person,  be 
must  suffer  who  has  been  the  cause  or  occasion  of  the  confidence  and 
credit  reposed  in  such  third  peraon.  lb. 

5.  Account. — Purchase  by  Agent. — Pleading. — Complaint. — ^Wherc,  in  an 
action  upon  an  account  against  a  firm,  the  complaint  averred  that 
the  goods  were  sold  and  delivered  to  an  agent  of  the  firm  upon  its 
order,  it  is  immaterial  for  what  pmpose  or  for  whose  use  the  goods 
were  intended.  Bend  v.  Boord^  307 

PAYMENT. 
See  Conversion,  2,  3;  Criminal  Law,  40;  Husband  and  Wife,  4; 
Pleading,  5;  Promissory  Note,  36;  Supreme  Court,  12;  Tax 
Title,  3;  Vendor  and  Purchaser,  3,  5. 

1.  Debt  to  be  Paid. — Exchange.— In  all  cases  of  payment  there  must  be  a 
debt  to  be  paid.  In  the  exchange  of  property  no  debt  is  created; 
one  thing  is  given  for  another.  Atchinson  v.  Lee^l32 

2.  Application  of  General  Payments.— Genersl  payments  are  always  ap- 
plied on  sums  due,  rather  than  on  sums  not  dne. 

Brovfn  v.  Shirks  266 

3.  Plea  of  Payment. — A  plea  of  pajrment  need  not  allege  the  amount 
p&id,  nor  the  date  of  payment,  nor  the  person  to  whom  the  payment 
was  made.  Cranor  Y.WinterSt  301 

PENALTY. 
See  Trusts  and  Trustee,  8. 
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PLEADING. 
See  Akbitbation  Bond;  Bastardy,!;  Cities  and  Towns,  16;  Con- 
tract, 2;  Conversion,  1,  2, 4;  Criminal  Law,  37;  Decedents' 
Estates,  2, 3, 11,  13,  28;  Exhibits;  Execution,  3,  4;  Guardian 
AND  Ward,  2,  3;  Highway,  3;  Husband  and  Wife,  1,  3,  4;  In- 
fant, 2;  Insurance,  5;  Marriage  Promise,  1;  Negligence,  1; 
Order  for  Money;  Partition,  1,  2,  6;  Partnership,  8;  Pay- 
ment, 3;  Practice,  3, 19  to  24, 31, 34,  36  to  38, 42, 46;  Promissory 
Note,  3,  7, 10, 15,  26;  Prosecuting  Attorney,  4;  Real  Estate, 
Action  to  Recover,  5, 6, 7 ;  Replevin,  6 ;  School  Law,  2;  Slan- 
der, 1,  2,  6;  Supreme  Court,  9;  Township  Trustee,  2, 3,  5, 6; 
Trespass,  1 ;  Vendor  and  Purchaser,  1,  5. 

1.  PnuUice. — Argumentative  Denial, — Demurrer,— An  argumentative  de- 
nial,* deduced  from  facts  well  pleaded,  is  equivalent  to  a  special 
denial  of  the  inconsistent  averments  of  the  complaint,  and  may  be 
good  on  demurrer.  Stoddard  v.  Johnsony  20 

2.  Answer. —Lis  Pendens.— An  answer  alleging  that  there  is  another  suit 
pending  for  the  cause  of  action  declarea  upon,  hut  not  alleging  when 
it  was  commenced,  is  bad  on  demurrer.  Eiceman  v.  State^  46 

3.  ReeUals.— Exhibits. — Contract, — ^As  a  rule,  matters  ibn  not  be  pleaded 
bv  way  of  recital,  and  a  mere  recital  in  a  contract  can  not  supply  the 
place  of  positive  averment ;  but  where  a  recital  is  used  as  signifying 
a  stipulation,  condition  or  promise,  a  pleading  may  be  aided  by  the 
recital  in  an  exhibit,  though  it  can  not  where  the  matters  are  intro- 
ductory and  stated  strictiy  by  way  of  recital. 

Jackson  School  TovmsMp  v.  Farlow^  118 

4.  Pleader  Must  State  Facts^  not  Conclusions  of  Law, — ^A  pleader  who 
seeks  to  bring  himself  within  a  statute  must  state,  not  in  the  form  of 
a  conclusion  of  law,  but  as  a  traversable  fact,  the  act  done  by  him 
and  relied  upon  as  bringing  him  within  the  statute.  Ih. 

5.  Answer. — Payment  and  Satisfaction, — Beply  to  One  Paragraph  by  B^er^ 
ence  to  Another, — ^A  reply  to  a  paragraph  of  answer  pleadii^^  payment, 
which  refers  for  facts  to  a  paragraph  of  answer  pleading  satisfaction 
by  an  exchange,  is  bad  on  demurrer.  The  answer  can  not  thus  be 
made  a  part  of  the  reply.  Atchinson  v.  Lee,  132 

6.  Same, — Exchange  not  Payment. — Such  paragraph  of  reply,  even  aided 
by  the  averments  of  the  answer  referred  to,  is  bad,  as  an  exchange 
of  one  piece  of  property  for  another  is  not  a  payment;  nor  would  a 
reply  that  such  exchange  had  been  made  through  fraud  practiced 
upon  the  plaintiffs  by  the  defendants  be  good  to  an  answer  aU^ng 
payment.  lb, 

7.  Application  in  Beply  to  Beform  Written  Instrument  Declared  on. — De- 
parture.—-Demurrer. — ^A  reply  seeking  to  reform  a  written  instrument, 
affirmed  and  declared  on  in  the  complaint^  is  a  departure  from  the 
cause  of  action,  and  if  it  contain  no  allegation  of  mutual  mistake 
made  in  its  execution,  either  in  the  facts  stated  or  omitted  to  be 
stated,  nor  that  the  parties,  at  the  time  it  was  executed,  did  not  mu- 
tually understand,  comprehend,  or  intend  the  writing  as  executed, 
it  is  insufficient  on  demurrer.  Wood  v.  DetOckman,  148 

8.  Complaint  on  Promissory  Note, — A  complaint  on  a  promissory  note  in 
the  form  prescribed  by  statute,  2  R.  S.  1876,  p.  357,  form  Xo.  1,  is 
sufficient.  Baldwin  v.  Humpfirey,  1 53 

9.  Written  Instrument, — Demurrer. — A  statement  in  a  pleading  inconsist- 
ent with  the  legal  effect  of  a  written  instrument  made  a  part  of  such 
pleading  is  no  cause  for  demurrer.  McDonough  v.  KanCy  181 

10.   Two  Contracts  of  Same  Substance.— First  Merged  in  Second.— Yfhere 
two  contracts  are  made  part  of  a  pleading,  and  the  one  last  made 
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embraces  the  entire  substance  of  the  one  first  made,  the  first  contract 
will  be  regarded  as  merged  in  the  second,  and  tlie  fact  that  the 
merged  contract  is  set  forth  in  the  pleading,  and  treated  by  the 
pleader  as  subsisting,  and  the  real  contract  treated  as  a  mere  recital 
of  the  fii*st,  does  not  render  the  pleading  bad  on  demurrer.  lb. 

11.  Actionable  Negligence. — Negligence  or  no  negligence  must  be  deter- 
mined from  the  facts  pleaded,  not  from  the  presence  or  absence  of 
general  epithets.  Weis  v.  C%  of  Madison^  241 

12.  Cause  of  Action. — Complaint, — Gross  Complaint, — ^The  cause  of  action 
set  forth  in  a  cross  complaint  must  arise  upon,  or  grow  out  of,  the 
cause  of  action  stated  in  the  original  complaint,  and  not  be  inde- 
pendent thereof.  Williams  v.  Boyd,  286 

13.  Practice. — Complaint. — Defective  Averment. — Substantive  Fact.^— Defects 
Cured  by  Verdict, — A  defective  averment  in  a  complaint  may  be  cured 
by  a  verdict;  but,  if  the  complaint  omits  to  allege  any  substantive 
fact  which  is  essential  to  a  right  of  action,  and  which  is  not  implied 
in,  or  inferable  from,  the  finding  of  those  which  are  alleged,  a  verdict 
for  the  plaintiff  does  not  cure  the  defect.     Home  Ins.  Co.  v.  Duke,  535 

m  POOR  PERSON. 

See  Criminal  Law,  27. 

PRACTICE. 
See  Actions  in  Rem;  Bilx  of  Exceptions;  Chattel  Mortoage.  1, 
2;  Cities  and  Towns,  16;  Contract.  3;  Costs;  Criminal  Law, 
10, 13  to  15, 19  to  25, 28;  Decedents'  Estates.  11 ;  Exhibits;  Exe- 
cution. 3;  Infant,  1;  Judgment,  6;  Mandate,  1  to  4.  6;  Mort- 
gage, 14;  New  Trial;  Partition,  6;  Pleading,  1, 5, 13;  Prom- 
issory Note.  2;  Prosecuting  Attorney,  4;  Real  Estate.  Ac- 
tion TO  Recover,  5;  Replevin,  3,  16;  Slander.  2;  Special 
Finding;  Special  Verdict;  Supreme  Court;  Towt^s hip  Trus- 
tee, 6;  Trespass,  1,  2. 

1.  Life  Insurance. — Complaint. — Evidence. — Instructions. — Where,  on  the 
trial  of  an  action  upon  a  policy  of  life  insurance,  evidence  was  given 
tending  to  establish  the  substance  of  the  matters  in  issue,  it  was  noi 
error  oi  the  trial  court  to  refuse  to  give  an  instruction  that  •'•The  evi- 
dence entirely  falls  to  support  the  second  paragraph  of  complaint, 
and  the  plaintiff  can  not  recover  Upon  that  paragraph  of  her  com- 
plaint,** and  an  instruction  that  ''The  evidence  entirely  fails  to  sup- 
port the  material  allegations  of  the  said  fourth  paragraph  of  the  com- 
plaint, and  the  plaintiff  can  not  recover  under  that  paragraph." 

Phoenix  Mut.  Life  Ins.  Co,  v.  Hinesley^  1 

2.  Same. —  Variance. — Amendment, — Premium  Note. — Supreme  Court. — A 
variance  between  premium  notes  as  described  in  the  complaint  and 
as  given  in  evidence  is  not  fatal,  where  they  are  by  their  terms  not 
payable  until  a  cause  of  action  has  accrued  in  favor  of  the  maker 
upon  the  policy  of  insurance  issued  to  him  by  the  payee,  although 
the  interest  be  payable  annually  in  advance.  Besides,  it  might  have 
been  obviated  by  amendment,  which  the  Supreme  Court  will  regard 
as  having  been  made.  lb. 

3.  Pleading.— Allegations  and  Proof, — Substantial  Averments. — Substance 
of  Issue.— The  rule  that  a  party  must  recover  upon  the  allegations  of 
his  pleadings  secundum  allegata  et  probata^  or  not  all,  does  not  require 
tiiat  all  of  the  most  substantial  averments  of  a  complaint  must  be 
proved,  or  that  there  must  be  evidence  tending  to  prove  tiiem,  in 
order  to  justify  a  refusal  of  an  instruction  that  plaintiff  is  not  entitled 
to  recover.  A  plaintiff  is  not  bound  to  prove  every  allegation  of  hi* 
complaint ;  it  is  sufficient  if  he  establish  the  substance  of  uie  issue.  lb. 
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4.  New  Trial. — Exceptions. — ^A  motion  for  a  new  trial  "because  of  error 
of  law"  is  too  general  in  its  terms.  The  particular  rulings  to  which 
exceptions  were  taken,  and  because  of  which  a  new  dSl  is  asked^ 
must  be  specitied  in  the  motion.  Dutch  v.  Anjderson^  35 

5.  Construction  of  Contract, — Province  of  Court. — ^It  is  the  province  of  the 
court  to  construe  a  contract  given  in  evidence,  and,  if  asked,  to  in- 
struct the  jury  accordingly.  /6, 

6.  Answer.— Demurrer. — Search  for  Error, — ^A  demurrer  to  an  answer 
will  search  the  record  and  reach  back  to  the  complaint,  and  if  the 
complaint  fail  to  show  a  sufficient  cause  of  action,  it  should  be  sus- 
tained as  to  it,  and  not  as  to  the  answer.  Oould  v.  Steyer,  50 

7.  Objections  to  Interrogatories. — Bill  of  Exceptions, — Supreme  Court, — 
Objections  to  an  intenogatory  propounded  by  the  comt  to  a  jury 
must  first  be  presented  to  the  trial  court,  and  its  ruling  preserved  by 
a  bill  of  exceptions,  in  order  to  make  such  objections  available  in  the 
Supreme  Court.  Faulman  v.  Claycomby  64 

8.  Improper  Argument  of  Counsel. — Change  of  Venue. ^Instruction. — Pre- 
sumption.— Where,  on  the  trial  of  a  cause  on  a  change  of  venue  from 
another  county,  that  fact  is  alluded  to  by  counsel  in  the  argument  to 
the  jury,  it  is  not  error  for  the  court  to  instruct  the  juiy  that  such 
allusion  was  improper;  and  where  th^  record  on  appeal  does  not  dis- 
close what  was  said  by  counsel,  nor  who  said  it,  the  Supreme  court 
can  not  presume  that  what  was  said  was  said  by  appellant's  counsel, 
or  was  properly  said  by  them,  or  that  the  appellant  was  injured  by 
such  instruction.  76. 

9.  Objection  to  Evidence. — Appeal. — ^Wliere  parol  evidence  is  admitted  on 
the  trial,  and  no  objection  is  there  made,  the  question-  of  its  compe- 
tency can  not  be  presented  on  appeal.         Holderbaugh  v.  Turpin^  84 

10.  Instructions  not  Applicable  to  Evidence. — Supreme  Court, — It  is  error 
to  give  instructions  which  have  no  application  to  the  evidence.  When 
given,  the  Supreme  Court  can  not  say  that  such  instructions  did  not 
tend  to  mislead  and  confuse  the  jury,  to  the  injury  of  the  losing 
party.  Nicklaus  v.  BumSf  93 

11.  Default  Set  Aside. —  Trial  Granted. — Finding  and  Judgment  in  Favor  of 
Defaulting  Party. — Former  Judgment  notHeinstatedfor  Technical  De- 
fect.— Where  a  defendant  appeared  by  attorney  and  filed  a  sworn 
plea,  but  failed  to  appear  on  the  day  set  for  trial,  and  his  attorney 
withdrew  his  appearance  and  permitted  judgment  to  be  entered  by 
default,  and  within  foul*  days  thereafter  defendant  appeared  and  had 
the  default  set  aside,  and  upon  trial  of  the  action  prevailed,  the  Su- 
preme Court  can  not  say  that  the  trial  court  erred  in  granting  the 
trial  for  the  excuse  given  by  the  defendant,  nor  will  it,  on  a  technical 
defect  in  the  showing,  order  the  original  judgment  reinstated. 

Comstock  V  Whitworth^  129 

12.  Instruction. — Statement  of  True  Issue. — Where  an  instruction,  taken 
in  connection  with  others  given,  fairly  and  clearly  stated  the  true,  if 
not  the  technical,  issue  between  the  parties,  it  will  not  be  regarded 
by  the  Supreme  Court  as  error.  lb. 

13.  Instruction. — Assuming  Facts. — Corroborating  Evidence  in  Support  of 
Witness. —  Weight  of  Evidence. — Province  of  Jury. — An  instruction 
which  states  that  there  is  a  conflict  in  the  evidence,  and  undertakes 
to  give  a  summaiy  of  the  testimony,  is  calculated  to  produce  an  im- 
pression on  the  minds  of  the  jury  unjust  to  one  party  or  the  other; 
and  if  it  affirm,  or  even  assume,  that  credit  must  be  given  to  the  wit- 
ness who  is  best,  or  apparently  best,  supported  by  corroborating  evi- 
dence, without  the  qualification  that  they  are  the  exclusive  judges  of 
the  weight  of  evidence,  the  credibility  of  the  witnesses,  and  the  infer- 
ences of  fact  to  be  drawn  from  the  proofs,  it  is  erroneous.  /&• 
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14.  Same. — Interrogatories  by  Each  Party, — Answers  IneansisterU  uiUk  Saeh 
Other. — Discharge  of  Jury  Without  Objection  and  Motion  for  Venire  de 
Novo. — ^Where  interrogatories  were  put  by  the  court  at  the  request  of 
plaintiffs,  and  others  at  the  request  of  the  defendants,  and  liie  jury 
returned  a  general  verdict  for  the  defendants,  with  answers  to  all  the 
interrogatories,  and  no  objection  was  made  to  the  form  of  either,  or 
to  the  sufficiency  of  the  answers,  and  the  plaintiffs,  without  a  motion 
for  a  venire  de  novo,  moved  ^^for  a  judgment  in  their  favor,  upon  their 
cause  of  action,  upon  the  answers  of  the  jury  to  said  interrogatories 
propounded  by  plaintiffs,  notwithstanding  the  general  verdict,^^  it 
was  not  error  for  the  court  to  overrule  their  motion  and  refuse  to  rea- 
der judgment  for  the  plaintiffs  upon  the  answers  to  their  interroga- 
tories, the  sets  of  answers  being  manifestly  inconsistent,  each  with 
the  other.  Byram  v.  ChilbraUh^  134 


15.  Same. — Neiw  Trial. — Inconsistencies  and  Contradictions  in  Special 
ing, — Supreme  Court, — Evidence. — In  such  case,  in  the  absence  of  the 
evidence  fpom  the  record,  the  {Jupreme  Court  must  hold  the  general 
verdict  right,  unless  the  answers  to  all  the  interrogatories  clearly 
show  it  was  wrong.  Inconsistencies  and  contradictions  in  such  an- 
swers are  not  grounds  for  a  new  trial.  76. 

16.  Default. — Motion  to  Believe  from  Judgment. — ExGusable  NegHgenee^ 
Wifen  not  Shown. — A  motion  to  set  aside  a  default  and  relieve  firom  a 
judgment,  under  section  99, 2  R.  S.  1876,  p.  82,  showing  by  afBdavita 
that  the  default  was  taken  November  6th,  1878,  and  that,  on  the  fooitfa 
and  fifth  days  of  that  month,  the  party  and  counsel  had  answers  ready 
to  be  filed  on  call  of  the  cause,  but  making  no  reference  to  the  sixth, 
when  the  default  was  entered  and  the  judgment  was  rendered,  does 
not  make  a  case  of  ^'excusable  neglect/^       Bash  v.  Van  Osdol^  186 

17.  Same. — Amendment  of  Complaint  After  Default  and  Judgment. — In  sach 
case,  after  default  and  judgment  on  a  statutory  arbitration  bond,  it 
was  error  for  the  court  to  permit  the  plainti£fs  to  amend  their  cooi- 
plaint  by  inserting  the  amount  for  which  the  award  was  confinned 
and  judgment  thereon  I'endered.  Ih* 

18.  Defaulted  Defendant, ^Damages. ^Bight  to  Trial  and  Exceptions.— A 
defaulted  defendant  can  not  controvert  anything  except  damages. 
He  may  demand  a  trial  by  jury,  cross-examine  plaintiffs  witnesses, 
introduce  evidence  in  mitigation,  ask  instructions  as  to  the  measure 
of  damages,  move  for  a  new  trial,  and  reserve  exceptions.  lb, 

19.  Pleading  not  Subscribed, — Demurrer,— Form, — Substance. — Motion  to 
Beject  or  Strike  Out. — Every  pleading,  in  a  court  of  record,  must  be 
subscribed  by  the  party  or  his  attorney;  but  an  objection  to  a  plead- 
ing, that  it  is  not  thus  subscribed,  can  not  be  reached  by  a  demurrer 

^  for  the  want  of  sufficient  facts.  Such  an  objection  goes  to  the  form, 
and  not  the  substance,  and  can  be  reached  only  by  a  motion  to  reject 
or  strike  out  the  pleading.  Lentz  v.lfartiA,  228 

,  20.  Blanks  in  Pleading, — Motion  to  Make  More  Certain  and  Specific. — An 
objection  to  a  pleading,  on  account  of  blanks,  can  not  be  reached  by 
demurrer,  but  by  a  motion  for  an  order  requiring  the  party  to  make 
his  pleading  more  certain  and  specific.  lb. 

21.  Written  Instrument  Part  of  Pleading, — ^The  statement  in  a  pleading 
founded  upon  a  wiitten  instrument,  *^a  copy  of  which  is  filed  here- 
with,'' is  sufficient  to  make  the  copy  following  the  pleading  a  part 
thereof.  lb. 

22.  Same, —  Variance, — Copy  Controls, — In  such  case,  if  there  is  a  variance 
between  the  description  of  tlie  instrument  and  the  copy  therewitii 
filed,  the  copy  controls,  and  will  be  presuned  to  be  right  until  Uie 
contrary  appears.  lb. 
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33.  Vetmre  de  Novo. —  Verdict, — Plaintiffs  or  Defendants. — Cross  Complaint, 
— Original  Complaint. — A  party  plaintiff  is  not  entitled  to  a  venire  de 
novo  because  the  general  verdict  is :  *'We,  the  jury,  find  for  the  de- 
fendants on  the  plaiutiff^s  complaint,  and  for  the  defendants  on  the 
cross  complaint/'  Technically,  defendants  filing  a  cross  complaint, 
ai-e  plaintiffs  therein ;  but  there  is  no  impropriety  in  designating  them 
as  defendants,  to  distinguish  them  from  the  plainti^s  in  the  original 
complaint.  Jb. 

24.  Complaint. — Several  Demurrer. — Form. — A  demurrer,  ''Tlie  defend- 
ants herein  demur  to  each  of  the  paragraphs  of  the  complaint,  for  the 
reason  that  neither  of  said  paragraphs  states  facts  sufHcient  to  con- 
stitute a  cause  of  action,^'  accords  substantially  with  the  foi  in  ap- 
proved for  a  several  demurrer,  and  is  sufficient.     Stone  v.  State^  235 

25.  Construction  of  Code. — The  code  of  practice  requires  a  liberal  con- 
struction, with  a  view  to  substantial  justice.  lb. 

26.  Verdict. — Court  may  Direct. — There  are  cases  where  the  court  may 
rightfully  direct  a  verdict.  Weis  v.  City  of  Madison^  241 

27.  Verdict  Against  Law  and  Evidence. — A  judge  is  not  bound  to  submit  a 
question  to  a  jury,  where  their  verdict,  if  contrary  to  his  views  of  the 
evidence  and  its  legal  effect,  would  be  certainly  set  aside  as  clearly 
against  the  law  and  the  evidence.  lb. 

28.  Courts  interfere  only  in  cases  where  it  is  manifest  that  there  is  nf> 
evidence  upon  which  a  verdict  could  legally  rest.  lb, 

29.  Exception. — Leave  to  State  in  Writing. — ^An  exception  must  be  reduced 
to  writing  when  taken,  or  leave  must  be  obtained  to  afterward  state 
it  in  writmg.  •  lb. 

30.  A  plaintiff  can  not  state  one  cause  of  action  and  recover  upon  an- 
other, lb. 

31.  Pleading. — Demurrer  to  Evidence. — Pleading  Definite  and  Unequivocal. — 
Proof  Indefinite  and  Equivocal. — A  pleading  must  be  definite  and  une- 
quivocal, but  the  proof  necessary  to  support  the  plea,  especially  upon 
a  demurrer  to  the  evidence,  may  be  both  equivocal  and  indefinite, 
and  yet  be  deemed  sufficient.  Lemmon  v.  Whitmaii,  31 8 

32  Application  to  Set  Aside  Judgment. — Demurrer. — Where  a  demuiTcr  was 
filed  to  a  complaint,  under  section  99,  2  R.  S.  1876,  p.  82,  to  set  aside 
a  judgment,  and  on  the  hearing  the  court  announced  that  "The  sub- 
mission of  the  demurrer  was  and  must  be  regarded  as  a  full  submis- 
sion of  the  cause  upon  the  facts  stated  in  the  motion,'*  and  this  an- 
nouncement was  "acquiesced  in  by  the  parties,**  the  plaintiff  on  ap- 
peal can  not  complain  of  the  ruling  of  the  trial  court  so  announced. 

Slagle  v.  Bodmer,  330 

35  Same. — Final  Judgment. — In  such  case,  where  the  evidence  is  agreed 
to  upon  submission  of  the  demurrer,  the  party  demurring  is  entitled 
to  final  judgment,  on  a  decision  in  his  favor.  lb. 

34  Same  .-^Filing  Amended  Complaint. — In  such  case,  a  motion  of  the 
plahitiff  for  leave  to  file  an  amended  complaint  was  correctly  over- 
ruled.  A  party  can  not  amend  after  a  final  decision  against  him.  lb. 

I&  Illness  of  Defendant's  Wife. — Besidence  Bemote  from  County  Seat. — 
Default. — Excusable  Neglect. — Under  section  99,  2  R.  S.  1876,  p.  82, 
an  excuse  for  not  giving  his  case  attention,  that  the  defendant  was 
detained  at  home,  sixteen  miles  from  the  county  seat,  by  the  serious 
illness  of  his  wife,  is  sufficient;  and  he  can  not  be  justly  charged 
with  inexcusable  neglect  if  he  suffers  a  default  because  of  his  failure 
for  such  cause  to  appear  at  the  time  the  cause  was  set  for  trial.     lb. 

Vol.  75.-41 
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36.  Same, — Meritorious  Defence. —  Pleading. — In  addition  to  showing^  a. 
reasonable  excuse,  the  party  must  show  that  there  is  a  nieritorious 
and  valid  defence  to  the  action.  It  is  not  sufficient  to  aven  in  general 
terms,  that  the  defendant  has  a  meritorious  defence.  The  facts  eoo- 
stitutlng  the  defence  must  be  fully  stated,  in  order  that  the  coiirc 
may  judge  whether  there  Is,  or  is  not,  a  meritorious  defence.  lb. 

37.  Demurrer  in  Law  and  to  .Agreed  Evidence. — Exhibits, — ComplaiiU, — 
Where  a  case  was  submitted  upon  demurrer,  w^ith  an  agreement,  by 
acquiescence,  that  the  facts  be  taken  as  true,  exhibits  accompanyiii<r 
the  complaint  constituted  matters  of  agreed  evidence,  although  not 
proper  as  matter  of  pleading,  and  the  complaint  itself,  by  a^^ree- 
ment  of  t^ie  parties,  was  at  once  a  pleading  and  an  instrumeut  of  evi- 
dence, lb. 

38.  Same. — Bill  of  Exceptions. — In  such  case,  the  verified  complaint  need 
notr  be  incorporated  in  a  bill  of  exceptions  to  become  a  part  of  the 
record,  and  a  reference  to  it  in  the  bill  shows  plainly  that  it  was  acted 
upon  as  both  pleading  and  evidence  already  in  the  record.  Woods, 
J.,  dissents.  Jb. 

39.  Buling  on  Demurrer.— Answer. — Cases  Disapproved. — ^A  defendantis  not 
harmed  by  a  ruling  sustaining  a  demurrer  to  a  paragraph  of  answer, 
although  good,  if  he  has  another  pai*agraph  under  which  the  same 
mattei*s  are  admissible  in  evidence ;  but  it  is  otherwise  where  a  plain* 
tiff's  demurrer  to  a  bad  answer  is  overruled.  Jordan  v.  D'Heur,  71 
Ind.  199;  Thomas  v.  Hamilton,  71  Ind.  277,  Webster  r.  Bebinger,  70 
Ind.  9;  DeArmond  v.  Stoneman,  63  Ind.  386;  andMcGeer.  Robbins, 
58  Ind.  463,  intimating  or  sanctioning  a  different  doctrine,  disap- 
proved. Over  V.  Shannon^  352 

40.  Chneral  Finding. — Facts  Proved. — A  general  finding  for  the  plaintiff 
is  a  finding  that  every  fact  necessary  to  a  recovery  oy  him  is  proved. 

Early  v.  Hamilton,  376 

41.  Excluding  Answer. — ^In  an  action  originating  before  a  justice  of  the 
peace,  it  is  not  error  to  exclude  the  filing  of  an  answer  setting  up  a 
defence  which  is  provable  without  plea.    Lawless  v.  Harrington^  379 

42.  Cross  Complaint. — After  trial  without  objection,  although  no  answer 
was  filed  to  a  cross  complaint,  it  will  be  regarded  on  appeal  as  if  an 
answer  in  denial  had  been  filed.  Lewis  v.  Bortsfield^  390 

43.  Same.— Appearance.  Service. — Default.— Judgment. — It  is  only  where 
one  of  two  or  more  defendants,  after  personal  service,  makes  default 
in  the  original  action,  and  another  defendant  files  a  cross  complaint, 
setting  up  new  matter  not  apparent  in  the  original  complaint,  tiiat 
the  defaulting  defendant  must  be  served  with  process,  issued  on  such 
cross  complaint,  before  any  judgment  by  default  can  be  rendered 
against  him  thereon.  /6. 

44.  Summons. — Betum  Day. — How  Ten  Days'*  Service  is  Counted. — Statute 
Construed.— Under  sectioii  315  of  the  civil  code,  as  amended  by  the 
act  of  March  6th,  1877,  Acts  1877,  p.  105,  the  ten  days'  service  of  a 
summons  on  a  defendant  is  counted  by  excluding  the  day  of  service 
and  including  the  return  day.  Service  on  the  9th  day  of  June  for  th€ 
19th  was  good  ten  days'  service.  Monroe  v.  Paddock^  422 

45.  Same. — Setting  Aside  Default. — Excusable  Neglect. — ^Where  court  mel 
and  entered  default  and  judgment  at  8  o'clock  in  the  morning  of  the 
return  day,  and,  by  affidavit  submitted  the  same  day,  the  defcudants 
showed  that  they  lived  eleveti  miles  distant,  had  no  public  convey- 
ance, travelled  by  private^  conveyance,  reached  the  court-house  at  9 
o'clock,  and  emploved  counsel,  and  set  forth  therein  a  good  and  legal 
defence  to  the  whole  of  plainti&'s  claim,  the  trial  court  erred  in  over- 
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ruling  their  motion  to  set  aside  the  default  and  permit  them  to  answer 
the  complaint.  Such  neglect  may  well  be  regarded  as  excusable 
neglect,  under  section  99,  2  R.  S.  1876,  p.  82.  lb. 

46.  Pleading, — Bad  Answer. — Overruling  Demurrer. — Error. — Judgment 
Must  Appear  to  be  on  Good  Paragraph. — Overruling  a  demurrer  to  a 
bad  paragraph  of  answer  adjudges  that  proof  of  the  facts  is  sutHcient 
to  bar  the  action,  and  is  substantial  error,  when  it  does  not  aHirma- 
tively  appear  that  the  judgment  was  not  rendered  on  the  paragraph 
in  question.  Conyers  v.  Mericles,  443 

PRESUMRflON. 
See  Criminal  Law,  26;  Gravel  Road,  3;  Jurisdiction,  1;  Negli- 
gence, 4;  Partition,  3;  Practice,  8;  Promissory  Note,  2,  41; 
Railroad,  4,  5;  Slander,  4;   Special  Verdict,  2;   Supreme 
Court,  9,  22  to  25;  Trespass,  4;  Vendor  and  Purchaser,  4. 

PRINCIPAL  AND  AGENT. 
See  Agency;  Cities  and  Towns,  5;  Estoppel,  2;  Partnership,  8. 

PRINCIPAL  AND  SURETY. 
See  Composition  Bond;  Decedents'  Estates,  14;  Promissory  Note, 
15, 16,  20,  38,  41,  43;  Township  Trustee,  7;  Trusts  and  Trus- 
tee, 7. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

See  Execution,  3,  4. 

PROMISSORY  NOTE. 
See  Decedents'  Estates,  11,  23;  Mortgage,  6;  Partnership,  1,  2; 
Pleading,  8 ;  Township  Trustee,  3, 5 ;  Vendor  and  Purchaser, 
1  to  4. 

1.  Bight  of  Holder  to  Collect. — The  possession  of  a  promissory  note  by  a 
reputable  pei*son,  other  than  the  payee,  \^  prima  facie  evidence  of  the 
authority  of  such  person  to  collect  it,  whether  it  is  endorsed  by  the 
payee  or  not.  Paulman  v.  Claycomb^  64 

2.  Same. — Evidence. — Presumption. — Practice. — Where  the  evidence  for 
and  against  the  authority  of  the  holder  of  a  promissory  note  to  receive 
pa>'ment  is  equally  balanced,  the  presumption  arising  from  the  pos- 
session thereof  is  sutficient  to  furnish  a  preponderance  in  favor  of  the 
authority  of  such  holder  to  receive  payment.  lb. 

3.  Insurance  Policy. — Charter.— PremiumNote  Payable  in  Instalments. — De- 
mand of  Instalments  not  Due. — Complaint. — Averments  Struck  Out. — In 
an  action  by  an  insurance  company  upon  a  premium  note,  absolute 
on  its  face,  payable  in  annual  instalments,  seeking  to  recover  for  all 
instalments  for  a  failure  to  pay  the  first,  by  a  reference  to  the  policy 
and  a  provision  in  the  charter,  it  is  not  error  to  sustain  the  defena- 
ant's  motion  to  strike  out  of  the  complaint  all  averments  seeking  to 
show  that  all  the  instalments  of  the  note  subsequent  to  the  first  had 
matui-ed  upon  failure  to  pay  it  for  more  than  thirty  days  after  notice. 

American  Itis.  Co.  v.  Gallahan^  1 68 

4.  Sam^.—  Consideration. — Policy  and  Cliarter  not  Made  Parts  of  Note. — 
The  statement  in  such  note,  that  its  consideration  was  a  policy  of  in- 
surance, did  not  change  its  legal  effect,  nor  make  such  policy  a  part 
of  the  note,  much  less  the  charter.  lb. 

5.  Same.— Written  Agreement. — Verbal  r/ndcr^tondin^;.— A  written  agree- 
ment can  not  be  controlled  by  a  contemporaneous  verbal  understand- 
ing of  the  parties  inconsistent  with  it.  lb. 

6.  Same.— In  such  case,  the  agi*eement  that  the  rights  of  the  parties 
were  to  be  determined,  not  by  the  note  itself,  but  by  the  plaintiff's 
charter,  was  a  verbal  agreement  that  varied  the  terms  of  the  note 
and,  therefore,  inoperative.  /&• 
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7.  Pleading. — Complaint. — Promissory  Note. — Beference  to  Copy  of  En- 
dorsement Sued  On. — Demw^er. — In  an  action  by  the  holder  of  a  prom- 
issory note  against  one  as  endorser,  a  complaint  containing  no  refer- 
ence to  the  co])y  oi  the  endorsement  filed,  is  insufiieient  on  demurrer. 
AVithout  such  reference,  the  court  could  not  know  that  it  was  a  copy 
of  the  endorsement  sued  upon.  Williams  v.  Osbon,  280 

8.  Special  Finding.— Burden  of  Proof. — Endorsement. — On  trial  of  an  ac- 
tion against  one'  as  endorser,  the  burden  of  proof  is  on  the  plaintiff 
suing  as  endorsee,  and,  if  the  evidence  fails  to  establish  the  fact  of 
endorsement,  the  finding  should  be  against  him.  Unless  it  was  found 
for  him,  it  will  be  regarded  by  the  Supreme  Court  as  found  against 
him.  Ih. 

9.  Same. — ^^ Assigned.^'' — ^^Endorsed,^^ — In  such  case,  a  finding  **that, 
prior  to  the  maturity  of  said  notes,  said"  defendant  ^'assigned  said 
notes,  in  writing,  to  the  defendant"  N.,  is  not  a  finding  that  he  *'en- 
dorsed"  the  notes  to  him.  lb. 

10.  Same. — An  averment  that  a  note  was  '^assigned  in  writing''  is  not 
equivalent  to  an  averment  that  it  was  '"endorsed" ;  and  a  finding  that 
it  was  ''assigned  in  writing"  is  not  a  finding  that  it  was  ''endorsed." 

lb. 

11.  Same. — Meaning  of  *^ Endorsement.^^ — Endorsement  implies  a  transfer 
by  a  writing  upon  the  instrument.  ''Assigned"  implies  that  the  as- 
signment was  made  upon  a  separate  instrument.  lb. 

12.  Same. — **AssignmenV^  Negatives  *' Endorsement.^^ — ^A  finding  that  notes 
were  assigned  negatives  an  endorsement,  and  the  assignment  create* 
no  liability,  for  by  it  the  assignor  does  not  wan'ant  tne  solvency  of 
the  maker.  Jb. 

13.  Insolvency  of  Maker.— Householder. — Exemption. — Execution. — Endor- 
ser.— Endorsee. — An  endorsee  is  not  bound  to  first  sue  the  maker  of  a 
promissory  note,  unless  the  latter  has  property  out  of  which  he  can 
enforce  payment  of  some  part  of  the  debt,  and  if  the  maker  is  a  resi- 
dent householder  when  the  note  matures,  and  has  not  then,  or  after- 
ward, more  than  the  three  '(or  six)  hundred  dollars'  worth  of  prop- 
erty exempt  from  execution,  he  is  insolvent  within  the  meaning  of 
the  law.  lb. 

14.  Same. — As  betw^een  the  endoi*see  and  the  endorser,  the  property  of 
the  maker,  not  exceeding  the  amount  exempt  by  law,  must  be  re- 
garded as  beyond  the  reach  of  an  execution.  lb. 

15.  Pleading. — Cross  Complaint. — Sureties. — Partners  Retiring. — Partners 
Bemaining. — Several  Demurrers. — In  an  action  upon  a  promissoiy  note 
of  a  partnei'ship  against  the  membei*s  thereof  and  tlieir  successors  and 
representatives,  but  askuig  judgment  against  the  members  alone,  a 
cross  complaint  of  two  defendants,  allegmg  that  when  they  withdrew 
their  co-partners  assumed  and  agreed  to  pay  the  debt**  of  the  firm,  in- 
cluding the  note  sued  on,  is  sufticient  to  show  that  tlie  partners  re- 
maining became  primarily  liable,  and  that,  as  between  them  and  the 
retiring  partnei*s.  the  latter  must  be  regarded  as  the  sureties  of  the 
former;  but  the  remaining  partners,  by  sale,  by  death,  by  assignment 
and  otherwise,  being  represented  in  the  action  by  successors,  adunn- 
istratoi*s,  trustees  and  receivers,  the  cause  of  action  on  the  note  was 
not  against  the  latter,  and  their  several  demurrei-s  to  the  cross  com- 
plaint of  the  retiring  partners  against  them  were  correctly  sustained. 

Williams  v.  Boyd.  286 

16.  Same. — Belease  of  Surety. — Extending  Time  of  Payment. — Usurious  In- 
terest.—  Verbal  Agreement. — Evidence. — ^Where,  on  trial  of  such  action, 
the  note  in  evidence  showed  an  agreement  to  pay  ten  per  cent,  inter- 
est, not  in  advance,  evidence,  that  when  two  partners  retired  the  con- 
tinuing partners  agi-eed  to  pay  the  note,  that  the  payee  had  notice  of 
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that  arrahgeraent,  that  interest  was  paid  for  a  time  at  twelve  per 
cent .,  that  by  an  agreement,  not  in  writing,  it  was  paid  at  ten  per 
cent,  for  two  years,  and  interest  on  interest  was  paid  at  that  rate,  a 
valid  agreement  to  extend  the  time  of  payment  so  as  to  discbarge  the 
sureties  was  not  proved.  Ih. 

17.  Verbal  Agreement, — Interest. — A  verbal  agreement  to  pay  ten  per  cent, 
interest  in  advance  upon  a  note  beaiing  iuterest  at  ten  per  cent,  not 
in  advance  is  usurious,  and  would  not  nave  the  effect  to  extend  the 
time  for  the  payment  of  tlie  note.    The  holder  may  maintain  an  ac- 
tion upon  it  the  day  after  making  the  contract,  Ih. 

18.  Same. — Evidence. — Promise  of  Surety  with  Knowledge  of  Release. — ^Evi- 
dence of  a  promise  of  the  surety  to  pay  the  note,  made  with  knowl- 
edge of  all  the  facts,  is  admissible ;  and,  though  he  had  been  released 
by  an  extension  of  the  time  for  payment  of  the  note,  his  promise 
would  be  binding  upon  him.  lb. 

19.  Damages. — Attomey^s  Fees. — Evidence. — Evidence,  '*I  am  an  attorney 
at  law ;  on  $3,300  I  think  reasonable  attorney  fees  would  be  $150," 
admitted  without  objection,  is  proof  sufficient  to  justify  a  finding  of 
the  court  for  $108.10  as  attorney's  fees.  lb. 

20.  Sureties. — Agreement  with  Principal. — Extension  of  Time. — Demurrer  to 
Evidence.— Valid  Contract. — Discharge.— VfhfiTe.  upon  trial  of  an  ac- 
tion upon  a  promissory  note,  dated  July  6th,  1871,  payable  in  one 
year,  with  interest  at  ten  per  cent,  after  maturity  until  paid,  two 
defendants  gave  evidence  tending  to  prove  a  plea  that  they  executed 
the  note  as  sureties  only,  which  the  i^ayee  knew,  and  that  the  time 
for  payment  had  been  extended  by  an  agieemeut  between  the  payee 
and  the  principal  debtor,  without  their  consent,  and  the  plaintiff's 
demurrer  to  defendant's  evidence  was  overruled,  the  Supreme  Court, 
being  satisfied  from  the  evidence  that  a  valid  and  binding  contract 
for  an  extension  of  time  had  been  made,  without  the  consent  of  the 
sureties  and  upon  an  executed  consideration,  affirmed  the  judgment. 

Lemmon  v.  Wliitman^  318 

21.  Same. — Interest  at  Ten  Per  Cent.  Contracted  for '.^Interest  Paid  at  Twelve 
Per  Cent. — In  such  case,  evidence  that  the  note  included  interest  foi 
one  year  in  advance  at  ten  (or  twelve)  per  cent.,  that  in  July,  1873, 
interest  at  ten  per  cent,  for  the  year  then  past,  and  fifty  dollars  addi- 
tional for  one  year's  forbearance,  were  paid,  that,  in  July,  1874,  and 
July,  1875,  each,  a  like  payment  was  made,  and  forbearance  con- 
tracted for,  all  without  the  consent  of  the  sureties,  shows  a  valid  and 
binding  contract  for  an  extension  of  time,  which  operated  to  release 
the  sureties,  and  sustained  their  plea.  lb. 

22.  Becoupment. — Usurious  Interest. — Lawful  Interest.— The,  rule  of  re- 
coupment is  to  credit  the  amount  of  the  payment  of  usurious  interest 
at  the  date  of  payment,  thus  paying  the  accumulated  lawful  interest 
or  cutting  down  the  principal.  lb, 

23.  Consideration  for  Extension.— The  payment  of  usurious  interest  for  a 
time  already  elapsed,  on  a  note  or  other  obligation  to  pay  money, 
constitutes  a  good  consideration  for  an  agreement  to  extend  the  time 
of  payment,  though  under  the  law  the  debtor  or  his  sm-eties,  if  they 
choose,  may  recoup  the  amount  so  paid.  lb. 

24.  Taint  of  Usury .-Borroiter  may,  but  Lender  may  not^  Plead  Usury. — 
Voidable  Contract.— The  borrower  may  set  up  usury  for  the  purpose 
of  avoiding  a  contract  tainted  with  it,  but  the  lender  can  not.  Such 
a  contract  is  not  absolutely  void,  but  vol  Inble  only  on  account  of  the 
usurious  taint,  and  that  not  at  the  oi)iio.i  of  the  lender,  but  of  the 
debtor.  lb, 

25.  Rescission  and  Recoupment.— Restoration  by^  Creditor  will  not  avoid  Con- 
tract for  Extension.— The  right  of  rescission  and  recoupment  is  per- 
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sonal  to  the  debtor,  bis  beirs,  representatives  or  sureties.  The  creditor 
who  has  received  the  usury  has  no  right  to  restore  it  or  credit  it  on 
the  debt,  and  thereby  release  himself  from  his  engagement  to  give 
time,  especially  after  the  stipulated  time  has  gone  by,  on  the  ground 
that  his  agreement  was  without  sufficient  consideration.  lb. 

26.  Contrdct. — Beference  to  Conditions  in  Other  Writings. — Pleading. — Com- 
plaint.— Copy. — A  complaint  upon  a  promissory  note  or  other  written 
obligation,  '^payable  according  to  the  conditions"  in  other  written 
insn-uments,  forming  a  part  of  the  contract,  must  set  out  not  only  a 
copy  of  the  note  or  obligation  sued  on,  but  also  copies  of  the  instru- 
ments referred  to.  Bmch  v.  Columbia  City  Building^  eic,  Association^  348 

27.  Contract  of  Assignor. — The  contract  of  an  assignor  of  a  promissory 
note,  negotiable  under  the  statute,  but  not  governed  by  the  law  mer- 
chant, is  a  warranty  that  the  maker  is  liable  on  the  note  and  able  to 
pay  it.  Ward  v.  Haggard^  SSI 

28.  Jwigment. — After  judgment  upon  a  promissory  note,  it  can  not  be 
endorsed  or  assigned.  lb. 

29.  Assignment, — Liability  of  Endorsers  of  Note  to  Assignee  of  Judgment. — 
Statute  Construed. — The  mere  assignment  of  the  judgment  obtained 
by  an  assignee,  against  the  makers,  of  a  promissory  note,  negotiable 
under  the  statute,  does  not  transfer  to  the  assignee  "of  such  judgment 
the  cause  of  action,  theretofoi"c  existing,  against  the  endorsers,  upon 
their  endorsement  to  the  assignee  of  the  note  on  which  the  judgment 
was  rendered.  The  cause  of  action  to  pui*sue  remote  endorsers, 
under  the  statute,  1  B.  S.  1876,  p.  635,  is  given  to  the  assignee  of  the 
note  Itself,  and  not  to  the  assignee  of  the  judgment  on  the  note.  76. 

30.  Consideration,—  Satisfaction  of  Mortgage, — Agreement  to  Surrender  on 
Settlement. — Evidence. — ^>Vhere  a  mortgagor,  to  procure  a  release  and 
satisfaction  of  the  mortgage,  and  thereby  secure  a  needed  loan  and 
save  himself  from  financial  ruin,  executed  the  note  sued  on  upon  the 
agreement  of  his  mortgagee,  the  payee,  that  if,  upon  settlement,  it 
appeared  that  the  mortgage  note  had  in  fact  been  paid  as  by  him 
claimed,  he  would  surrender  it,  the  trial  court  erred  in  excluding 
evidence  offered  by  the  defendant,  tending  to  prove  that  the  mort- 
gage note  had  been  fully  paid  before  the  note  sued  on  was  given,  and 
that  the  latter  was  without  consideration.  Smith  v.  Boruff,  412 

31.  Consideration. — Inquiry. — Parol  Evidence. — ^The  consideration  of  a 
written  contract  is  open  to  inquir}',  and  the  consideration  of  a  prom- 
issory note,  or  the  want  of  it,  may  be  shown  bj*^  parol  evidence.    lb, 

32.  Same. — The  surrender  of  a  satisfied  note  and  the  cancellation  of  a 
mortgage  given  to  secure  it  are  not  alone  sufficient  considerations  to 
support  a  new  note  for  a  sum  claimed  to  be  due  on  the  old  note.  lb. 

33.  Promise  of  Party  Legally  Bound.— Where  a  party  is  legally  bound  to 
do  a  thing,  as  to  enter  satisfaction  of  a  mortgage  when  payment  has 
been  made,  a  promise  made  to  induce  him  to  do  it  is  without  consid- 
eration. /5. 

34.  Agreement.— Consideration.— Evidence.— Evidence  that,  at  the  time  a 
new  note  was  executed,  the  parties  reserved  the  right  to  inquire  into 
its  consideration,  is  proper.  lb. 

35.  Compromise.— Executory  Contract.— Colorable  Ground.— There  must 
be  at  least  a  colorable  ground  of  a  claim,  in  law  or  In  fact,  to  sustain 
an  executory  contract,  gh^en  as  a  compromise  of  it.  lb. 

36.  Payments. — A  creditor  onn  not.  by  denying  payments  he  has  received, 
create  a  controversy  which  will  supp*^ort  a  promise  by  his  debtor  to 
pay  him  again,  in  whole  or  in  part,  as  the  price  of  doing  that  which 
law  and  equity  require  him  to  do  without  further  compensation.  lb. 
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37.  Defence, — AlieTa1ion,—la  an  action  on  promissory  notes,  a  defence 
that,  since  the  execution  by  the  defendants  of  the  notes  sued  on,  the 
notes  had  been  mateiially  altered,  and  that  they  never  executed  them 
as  they  appeared,  constitu  ted  a  good  defence .   Monroe  v.  Paddock j  422 

38.  Principal  and  Surety, — Extension  of  Time, — Joint  Makers. — Suretyship 
Unknown  to  Payee, — Belease. — An  agreement  between  the  payee  and 
one  of  two  joint  makers  of  a  note,  without  tiie  knowledge  or  consent 
of  the  other,  a  surety  in  fact  but  not  known  as  such  to  the  payee,  does 
not  have  the  effect  to  release  the  non-consenting  maker.  Hall  v. 
Hall,  34  Ind.  314,  distinguished.  Mullenaore  v.  Wcrte,  431 

39.  Same,— The  mere  giving  of  time  to  one  of  two  joint  obligors  whose 
obligations  are  equal  will  not  discharge  the  other.  lb. 

40.  Oral  Agreement. — Covenant  not  to  Sue. — Giving  time  by  oral  agree- 
ment can  not  have  any  gi-eater  effect  than  a  covenant  by  a  creditor 
not  to  sue  for  a  specitted  time  one  of  two  or  more  joint  debtors.  Such 
a  covenant  is  not  a  release  and  furnishes  no  defence  to  the  other 
debtor.  lb, 

41.  Suretyship, — Presumption, — Knowledge  of  suretyship  is  not  presumed 
in  favor  of  the  sureties,  but  must  be  proved.  lb. 

42.  Covenant, — A  covenant  with  one  joint  debtor  not  to  sue  Is  a  mere 
personal  covenant.  lb, 

43.  Surrender  of  Old  Note  for  New, — Maker  a  Principal. — ^Where  an  heir, 
at  the  request  of  one  of  two  joint  makers,  received  their  note  as  apart 
of  his  distributive  share  of  the  estate  to  which  it  belonged,  and  sur- 
rendered it  for  their  new  note  for  the  amount  of  the  old,  as  between 
himself  and  the  payee,  such  maker  became  a  principal.  lb. 

44.  Same, — Answer  oj  Belease, — Beply, — In  an  action  upon  the  new  note, 
such  facts  constitute  a  good  reply  to  an  answer  of  discharge  by  exten- 
sion of  time  of  payment  orally  given  his  co-obligor  in  both  notes.  lb. 

45.  Same. — Evidence, — Beceipt  of  Heir  to  Administrator. — On  trial  of  such 
action,  the  court  did  not  err  in  admitting  in  evidence  the  receipt  of 
the  heir,  accompanied  by  testimony  of  the  administrator  explaining  its 
execution  and  its  terms,  and  that  the  amount  included  the  old  note.  lb. 

PROSECLTING  ATTORNEY. 

1.  Criminal  Courts. — Marion  Criminal  Circuit  Court, — Statute  Construed. 
— Constitutional  Law, — Under  sections  7  and  8  of  '*An  Act  concerning 
Ciiminal  Courts,"  Acts  1881,  p.  Ill,  the  Marion  Criminal  Circuit  Court 
became  the  Criminal  Court  of  Marion  county,  organized  under  section 
1,  and  its  prosecuting  attorney,  on  September  19th,  1881,  continued  in 
office,  and  will  continue  to  be  the  prosecuting  attorney  thereof,  under 
section  3,  article  15,  of  the  constitution,  until  his  successor  shall  have 
been  elected  and  qualified.  Elam  v.  State,  ex  rel.y  518 

2.  Same, — Successor's  Election. — Nineteenth  Judicial  Circuit, — In  such 
court  the  successor  will  be  the  prosecuting  attorney  of  the  Nineteenth 
Judicial  Circuit,  elected  and  qualified  after  the  act  took  effect.      lb, 

3.  Same. — Elected  Before  April  12th,  1881, — T.,  who  was  elected  and 
qualified  as  such  prosecuting  attorney  before  the  enactment  of  the 
act  approved  April  r2th.  1881,  did  not  become  the  successor  of  E., 
who  had  been  elected  in  1878,  and  was  holding  September  19th,  1881, 
beyond  his  term  of  two  years,  because  of  the  failure  of  the  electors  of 
Marion  county  to  elect,  or  vote  for,  his  successor  in  October,  1880.76. 

4.  Qiio  Warranto. — Pleading, — Information. — Answer. — Demurrer. —  PraO' 
tice. — ^Where  an  information  shows  that  the  relator  has  no  Interest  in 
the  office  in  controversy,  or  its  salary,  fees  and  emoluments,  and  that 
the  incumbent  is  lawfully  in  possession,  his  demun*er  to  the  answer, 
reciting  the  same  facts  in  substance,  should  not  only  be  overniled, 
but,  as  it  searches  the  record,  should  be  carried  back  and  sustained 
to  the  information.  lb. 
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QUANTUM  MERUIT. 
See  Cities  and  Towns,  4. 

QUO  WARRANTO. 
See  Prosecdting  Attorney,  4. 

RAILROAD. 
See  Negligence;  Trespass,  6. 

1.  Killing  Stock, — Burden  of  Proof, — In  an  action  ao^ainst  a  raili'oad  com- 
pany for  killing  stock  upon  the  track  of  its  roaa,'at  a  place  where  the 
road  was  not  fenced,  the  burden  of  proof  that  the  road  was  not  fenced 
at  the  place  of  the  killing,  or  at  the  place  of  the  entry  of  the  animals 
upon  the  track,  is  on  the  plaintiff;  but  that  it  was  not  the  company's 
dutv  to  fence  at  such  place,  was  matter  of  defence. 

/.,  P.  &  C.  ^.  li.  Co.  V.  Lindleyy  426 

2.  Same, — Evidence, — Ftnce, — Street, — Where,  in  such  case,  the  evidence 
shows  that  the  stock  was  killed  between  two  streets  of  a  city,  on  the 
track  of  the  defendant's  railroad,  not  fenced,  where  a  fence  might 
have  been  built  without  interfering  with  any  sti-eet  or  alley,  or  with 
the  customary  operations  of  the  road,  the  company  is  liable.  lb, 

3.  Speed  of  Trains, — Negligence. — Instruction. — On  ti'ial  of  an  action 
against  a  railroad  company  for  injuries  to  the  plaintiff,  while  riding 
as  a  passenger  in  a  car  of  defendant's  train,  which  was  thrown  from 
the  track  by  a  broken  rail,  or  the  breaking  of  a  rail,  an  instruction  un- 
dertaking to  define  a  safe  rate  of  speed  by  its  comparison  with  the 
velocity  ^*practiced  before,  with  the  tacit  consent  of  the  community, 
and  without  accident,"  assumed  a  false  criterion,  and  was  errone- 
ous. C,  C,  C,  &  I.  Ji,  W,  Co,  V.  Newell,  542 

4.  Same. — Broken  Bail. — Presumption. — Instruction. — Burden  of  Proof .— 
On  such  tiial,  it  was  en*or  to  instruct  that  **There  is  no  presumption 
that  the  rail  was  broken  before  this  train  reached  it,  and,  if  the  plain- 
tiff claims  that  it  was,  the  burden  of  proof  is  upon  him."  lb. 

5.  Same, — Negligence. — In  such  case,  a  prima  facie  presumption  of  negli- 
.    gence  arises  against  the  railroad  company,  to  be  overcome  by  proof.  lb. 

6.  Same, — Speed. — The  usual  practice  for  a  considerable  period  would 
tend  to  prove  what  speed  on  a  road  is  possible,  with  reasouabJe 
safety.  lb. 

7.  Same, — Query, — ^When  a  rail  has  been  cracked,  or  broken,  by  a  pass- 
ing ti'ain,  is  not  the  company  guilty  of  negligence  in  not  causing  it 
to  be  examined  and  repaired  before  the  passage  of  another  train?  lb, 

RATIFICATION. 
See  Conversion,  3,  4. 

REAL  ESTATE. 
See  Attachment,  2;  Contract,  2;  Conveyance;  Sheriff's  Sale, 
1;  Tax  Title,  4;  Trusts  and  Trustee;  Vendor  and  Purchaser. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Judgment,  3;  Mortgage,  10;  Partition,  1. 

1 .  Practice,—  Venire de Novo-.—  Verdict.— Disclaimer,— BemiUitur,—Wx^Tt^ 
in  an  action  for  the  possession  of  an  island,  one  of  the  two  defend- 
ants entered  a  disclaimer  before  trial,  and  the  verdict  was  that  both 
defendants  '-are  the  owners  in  fee  simple  of  the  land  described  in 
plaintiff's  complaint,''  and  they  entered  a  remittitur  as  to  the  lands, 
except  that  part  described  in  their  cross  complaint  seeking  to  quiet 
their  title,  no.  such  uncertainty  appears  in  the  verdict  as  required  a 
venire  de  novo,  BoTiewits  v.  Wygani,  41 

2.  Same, — Surveyor's  Record  and  Testimony. — On  trial  of  snoh  action.it 
was  not  error  to  permit  the  introduction  in  evidence  of  the  county 
sui'veyor's  record  containing  his  survey  of  the  island  sued  for,  under 
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direction  of  the  Surveyor  Greneral  of  the  United  States,  and  testimony 
of  the  siirve5'or  that  his  plat  and  notes  were  correct,  even  if  the  record 
was  not  signed  by  the  surveyor.  lb. 

3.  Same, — Transcript  of  Land  Records  by  Auditor  of  State. — Evidence. — 
On  such  trial,  a  transcript  of  the  survey  and  field  notes  of  the  island 
among  the  records  in  the  land  department  of  the  State,  properly 
authenticated  by  the  Auditor  of  State,  was  correctly  admitted  in 
evidence.  lb, 

4.  Same. — Biparian  Bights. — Island  in  Wabash  River. — Adverse  Posses- 
sion of  Twenty  Years. — Survey  and  Sale  by  United  States. —  Title  of 
Purchasers  Quieted. — In  an  action  to  recover  possession  of  an  island 
in  the  Wabash  river,  claimed  by  the  owner  of  the  adjacent  land  south, 
under  riparian  rights,  as  an  accretion  by  reason  of  the  partial  filling 
up  of  the  channel  on  his  side  of  the  thread  of  the  stream,  evidence 
that  defendants  were  in  continuous  adverse  possession  more  than 
twenty  years  before  the  commencement  of  the  suit,  and  had  pur- 
chased of  the  United  States  in  1857,  after  a  survey  ordered  in  1849, 
and  made  in  1850;  that  when  plaintiff  purchased  the  island,  in  1837, 
it  had  been  omitted  from  the  original  survey,  except  to  designate  its 
location,  and  that  he  never  had  possession  or  exercised  acts  of  own- 
ership over  the  same,  or  asserted  title  thereto  before  this  action,  a 
verdict  for  the  defendants  is  sustained  by  the  evidence  and  supported 
by  the  law.  lb. 

6.  Practice. — Pleading. — Answer. — Demurrer. — A  defendant  in  an  action  ' 
for  the  recovery  of  real  estate  may  give  in  ewdence  all  defences  under 
the  general  denial;  but  he  may  also  plead  specially,  and  when  he 
does,  and  his  answers  are  bad,  it  is  error  to  overrule  a  demurrer  to 
tiiem.  .  Over  v.  Shannon^  352 

6.  Pleading. — Answer. — Exemption. — Title  to  Property. — In  an  action  to 
recover  possession  of  real  estate,  an  answer  of  the  defendant,  alleg- 
ing that  he  had  claimed  the  property  as  exempt  from  sale  on  execu- 
tion, and  that  the  sheriff  had  wrongfully  refused  to  allow  his  claim, 
but  failing  to  allege  that  he  had  any  title  to  such  real  estate,  or  any 
facts  from  which  such  an  inference  could  be  drawn,  is  insufficient  on 
demurrer.  lb. 

7.  Same. — Pleading. — Property  Exempt  from  Sale  on  Execution. — In 'such 
action,  a  paragraph  of  answer  setting  up  that  the  property  was  ex- 
empt from  execution,  and  wi-ongfully  sold  by  the  sheriff  to  the  plain- 
tiff, but  failing  to  show  that  the  defendant  took  the  steps  required  by 
law  to  secure  the  exemption  of  the  property,  is  insufficient;  and  the 
allegsvtion,  that  '*the  defendant  filed  with  the  sheriff  a  schedule  of  his 
property,"  is  not  sufficient  to  show  the  filing  of  such  a  schedule  as 
the  law  requires.  lb. 

8.  Title. — One  seeking  to  recover  possession  ot  real  estate  must  recover 
upon  the  strength  of  his  own  title.         Brandenburg  v.  Seigfried,  568 

9.  Same. —  What  Constitutes  Good  Title. — The  title  to  real  estate,  in  order 
to  be  good,  must  be  traceable  to  the  United  States,  or  to  a  grantor  in 
possession  under  claim  of  title.  lb. 

10.  Same. — Failure  of  Proof . — On  trial  of  an  action  for  possession  of  real 
estate,  by  the  widow  ami  other  heirs  of  B.,  who  died  intestate,  an 
entire  failure  of  proof  that  M.,  from  whom  B.'s  title  is  claimed  to  have 
come,  entered  the  land,  had  possession,  or  that  his  grantee,  S.,  had 
possession,  and  of  the  contents,  tenor,  delivery  and  continued  posses- 
sion of  the  deed  of  S.  to  B.,  or  to  B.  and  wife  jointly,  and  a  conflict  of 
evidence  as  to  its  execution,  justified  a  findingfor  the  defendants,    lb. 

11.  Same. — Deed  of  Wife. — Coverture. — Estoppel. — In  such  case,  the  de- 
fendants, having  accepted  a  deed  from  the  wife  alone,  and  having  put 
it  in  evidence,  were  not  thereby  estopped  from  disputing  her  title.  lb. 
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12.  Absolute  Deed  as  Mortgage. — Grantee  of  One  not  Grantee  of  Mortgagee. — 
Surrender  of  Possession.-  -On  trial  of  an  action  to  recover  possession 
of  real  estate,  the  couii;  erred  in  its  conclusion  of  law  against  the 
plaintiff,  where  the  special  finding  of  facts  showed  that  plaintiff,  hav- 
ing a  pei-fect  title  to  land,  conveyed  it  by  deed,  absolute  in  foi-m,  to 
secure  one  to  whom  he  was  indebted,  and  who  was  also  indorser  for 
him,  and,  while  absent  from  the  State,  one  F.  took  possession  of  the 
land,  having  no  deed  therefor  from  the  erantee.  and  sold  it  and  gave 
possession  to  the  defendant,  who  erected  a  dwelling-house  and  made 
other  improvements  on  the  land,  without  the  knowledge  of  the  plain- 
tiff,  no  surrender  of  possession  by  the  plaintift  being  shown,  or  infer- 
able, from  the  facts  found.  Parker  V.  Hubble,  580 

13.  Same.  —  Deed  Treated  as  Mortgage.  —  Defendant  May  not  Dispute  its 
Character. — In  such  case,  the  deed  was  in  effect  only  a  mortgage,  and 
the  defendant,  not  claiming  title  under  any  conveyance  or  purchase 
from  plaintiff's  grantee,  can  not  dispute  the  character  of  the  instru- 
ment, lb. 

14.  Same. — Mortgagor  May  Reclaim. — Precious  Payment  or  Discharge  of 
Mortgage  not  Necessary. — A  mortgagor,  by  deed  absolute  in  form,wi& 
parol  agreement  to  reconvey,  may  reclaim  and  recover  possession  of 
the  land  from  one  not  a  grantee  of  the  mortgagee,  without  havin? 
paid  or  discharged  the  mortgage.  Smith  v.  Parks,  22  Ind.  59,  and 
Wheeler  v.  Ruston,  19  Ind.  334,  distinguished.  lb. 

15.  Same. — Burden  of  Proof. — In  such  case,  the  burden  of  proof  is  on  the 
defendant  to  show  that  the  plaintiff  parted  with  his  possession  to  the 
mortgagee  by  an  agreement  in  writing,  or  by  parol,  effectually  exe- 
cuted by  actual  delivery  of  possession.  lb. 

REASONABLE  DOUBT. 
See  Criminal  Law,  4  to  6,  35. 

RECEIVER. 
See  Chattel  Mortgage,  3,  4 ;  Estoppel,  2. 

RECITALS. 
See  Bill  op  Exceptions,  2 ;  Pleading,  3. 

RECORD. 
See  Bill  of  Exceptions,  3;  Gravel  Road,  3;  Supbemb  Court, 

2, 10, 17,  24. 

RECORDS,  AUIHENTICATION  OF. 
See  Evidence,  3,  4. 

RECOUPMENT. 
See  Conversion.  4;  Promissory  Note,  22  to  25. 

REFORMATION. 
See  Partition,  8  to  11 ;  Vendor  and  Purchaser,  7  to  9. 

RELEASE. 
See  Bankruptcy  ;  Chattel  Mortgage.  6 ;  Composition  Bond  ;  Mom^ 
GAGE,  3,  4, 13 ;  Promissory  Note,  38 ;  Vendor  and  Purchases, 
1  to4. 

RELEASE  OF  SURETY. 
See  Promissory  Note,  16, 18,  20,  21,  38. 

REMiriTTUR. 
See  Real  Estate,  Action  to  Recover,  1. 

REPLEVIN. 
See  Chattel  Mortgage,  1 ;  Execution,  2 ;  Partnership,  3. 
1.    Trespassing  Animals. — Enclosed  Land. — Lawful  Pence. — ^An  action  of 
replevin  will  lie  to  recover  cattle  seized  and  held  for  the  payment  of 
damages  done  by  them  to  crops  upon  enclosed  land,  if  the  fence 
through  which  they  broke  was  not  a  lawful  fence.  Clark  v.  tiUpp^ll^ 
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2.  Same. — Evidence. — Supreme  Court. — If,  in  such  case,  the  evidence  ia 
conflicting  as  to  whether  it  was  a  lawful  fence,  and  the  lower  court 
flnds  for  the  plaintiff,  the  Supreme  Court  will  regard  the  fact  estab- 
lished, that  the  fence  was  not  a  lawful  fence,  within  the  meaning  of 
sections  1  and  2, 1  B.  S.  1876,  p.  495.  Ih. 

.3.  Same, — Practice. — Bemedy. — If  the  fence  is  not  a  lawful  one,  the  taker- 
up  has  no  right  to  detain  such  cattle,  and  the  owner  can  not  be  de- 
prived of  any  remedy  he  may  have,  simply  because  the  taker-up 
claims  them  as  trespassing  animals.  Ih. 

4.  Same. — Act  of  1877  Construed. — Board  of  Commissioners. — ^Theactol 
March  12th,  1877,  Acts  1877,  Spec.  Sess.,  p.  42,  authorizes  an  action 
to  be  maintained  against  the  owner  of  all  trespassing  animals,  whether 
the  fence  is  a  lawful  one  or  not,  unless  the  animals  are  authorized  to 
run  at  large  by  an  order  of  the  board  of  commissioners,  in  which  case 
the  fence  must  be  lawful  to  maintain  the  action.  Ih, 

5.  Same, — In  such  case,  it  is  immaterial  whether  the  order  was  passed 
before  or  after  the  said  act  of  1877  took  effect.  Ih, 

6.  Answer. — Fraudulent  Transfer  of  Personal  Property, —  Execution. — ■ 
Fraud. — In  an  action  for  the  recover}'  of  pergonal  property,  a  para- 
graph of  answer  averred  that  the  property  was  fraudulently  transr 
ferred  to  the  plaintiff,  for  the  pun^ose  of  defeating  the  collection  of  a 

i'udgment  against  the  former  owners  thereof,  and  that  the  defendants 
lave  possession  of  the  property  by  virtue  of  a  writ  of  execution  issued 
on  such  judgment. 
Heldy  that  the  real  defence  presented  by,the  answer  is  property  in  a  third 
person,  and,  as  evidence  tliereof  was  admisMble  under  the  genei'al 
denial  pleaded,  no  error  was  committed  in  stril^ing  out  the  answer. 
Held,  also,  that  the  plaintiff  could  only  recover  upon  the  strength  of  his 
own  title,  and,  if  that  grew  out  of  fraud  and  collusion  between  him 
and  his  vendors,  his  action  must  fail.  Lane  v.  Sparks,  278 

7.  Nominal  Damages. — In  an  action  for  the  recovery  of  personal  prop- 
erty under  section  128  of  the  code,  where  it  is  shown  that  the  prop- 
erty was  wrongfully  taken  and  unlawfully  detained,  the  plaintiff  is 
entitled  to  recover  nominal  damages  without  proof  of  actual  dam- 
ages. Bohinson  v.  Shatzley,  461 

8.  Same. — Proof  of  Detention  of  Property.— It  is  not  necessary,  in  order 
to  maintain  such  action,  for  the  plaintiff  to  prove  that  the  property 
was  detained  by  the  defendant  in  the  county  where  the  action  is 
brought.  Such  proof,  if  necessary  in  any  case,  is  only  required 
where  the  immediate  possession  of  the  property  is  demanded.      Ih. 

9.  Same. — Demand, — ^Where  it  is  alleged  and  proved  that  the  property 
was  unlawfully  taken  and  unlawfully  detained,  no  demand  before 
suit  is  necessary.  Ih, 

10.  Action  to  Becover  Possession.  — Bill  of  Sale,  — Demand.  — Evidence,  — ^A 
demand  for  possession  of  personal  property  claimed  under  a  bill  of 
sale  is  sufl3ciently  proved  by  evidence  of  the  agent  making  the  de- 
mand, and  of  the  defendant,  that  it  was  his  first  knowledge  of  plain- 
tiff's claim  of  owuenjhip  before  action  brought  to  recover  its  posses- 
sion. Schenck  v.  Sithoff,  485 

11.  Same, — Bill  of  Sale, — Considpration, — Instruction. — Gift. — On  trial  of 
an  action  to  recover  possession  of  such  personal  property,  an  instruc- 
tion, asked  and  refused,  that,^*If  the  jury  shall  And  that  the  bill  of  sale 
was  made  without  any  actual  consideration  as  between  them,  the 
plaintiff  is  not  entitled  to  recover  the  possession  of  the  property  de- 
scribed in  the  bill  of  sale,"  was  not  fully  correct.  In  such  case,  if  the 
bill  of  sale  was  without  consideration,  evidence  having  been  intro- 
duced tending  to  show  a  perfect  gift,  by  delivery  of  possession  under 
it,  to  the  plaintiff,  an  action  would  lie  to  recover  possession.  Ih 
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12.  Same, — Consideration, — Pdyment, — In  such  case,  an  instruction, 
suniino:  that  the  price  mentioned  in  the  bill  of  sale  was  the  true  con- 
sideration, was  wrong,  and  correctly  refused.  It  was  competent  to 
show  a  different  consideration,  and  that  it  had  been  paid  before  the 
making  of  the  bill  of  sale.  lb, 

13.  Same, — Agreement  of  Mortgagor  to  Permit  Foreclosure, — An  agreement 
by  the  plaintiff,  who  was  a  mortgagor  of  land,  to  permit  a  foreclosure 
of  the  mortgage,  and  the  accomplishment  of  such  foreclosure,  cons^ti- 
tute  a  sutiicient  consideration  to  support  the  bill  of  sale  in  suit  made 
by  the  defendant,  who  was  the  mortgagee,  to  the  plaintiff.  *  /6. 

14.  Same. — In  such  case,  the  mortg:agor  hid  the  right,  by  payment,  to 
prevent  a  foreclosure ;  and,  having  yielded  that  right  and  the  riffht  of 
redemption,  the  plaintiff,  in  effect,  agreed  that  the  title  should  pa«5 
to  the  mortgagee  as  if  a  deed  had  been  bargained  for  and  made.    lb, 

15.  Same, —  Valid  Sale  while  Under  Levy, — The  owner  of  property  under 
the  levy  of  executions  may  sell  it,  and,  when  they  are  satisfied,  the 
sale,  if  otherwise  valid,  is  good  against  the  world.'  lb. 

16.  Practice. — Instruction. — Eight  of  Possession  and  of  Property. — ^A  party 
desiring  a  more  accurate  statement  of  the  issue  than  that  made  in  an 
instruction  must  move  for  it  at  the  time,  and,  failing  to  do  so.  can  not 
be  lieara  to  complain  of  it  on  appeal;  and  where  the  right  of  posses- 
sion is  practicaliy  the  rij^ht  of  property,  an  instruction,  that  o\nier- 
ship  is  tiie  question  in  issue,  is  not  erroneous.  lb. 

17.  Same. — Evidence  of  Ownership. —  Tax  Schedules, — Where  the  schedule 
of  each  claimant,  returned  for  taxation  after  a  sale  bill  was  made,  had 
been  admitted  in  evidence  without  objection,  one  including  and  the 
other  not  showing  the  property  claimed,  it  was  not  error  for  the  court 
to  exclude  a  return  by  the  latter  the  next  year,  to  prove  that  he  then 
included  it  with  his  property.  lb, 

REPLEVIN  BAIL. 
See  Criminal  Lavv,  30,  37.  40,  41 ;  Decedents'  Estates,  14, 15. 

1.  Attestation. — Justice  of  the  Peace. — An  entry  of  a  oo4itract  of  replevin 
bail  is  not  invalid,  by  reason  of  the  failure  of  the  justice  to  note  the 
required  attestation.  Stone  v.  State,  ex  rel,y  2So 

2.  Failure  of  Justice  to  Attest  Entry. — Damages,— Th^  failure  of  a  justice 
of  the  peace  to  attest  the  entry  of  replevin  bail  does  not  relieve  the 
bail  from  liabilit)-,  and  such  faihire  of  the  justice  is  not  such  a  breach 
of  his  official  bond  as  would  authorize  the  recovery  of  substantial 
damages.  State,  ex  ret.,  v.  Trout,  563 

RES  ADJUDICATA. 

See  Mortgage,  8. 

RESCISSION. 
See  Contract,  2;  Promissory  Note,  25. 

REVIEW  OF  JUDGMENT. 
See  Partition,  2. 

RIPARIAN  RIGHTS. 
See  Real  Estate,  Action  to  Recover,  4. 

SALE. 
See  Attachment,  1 ;  Chattel  Mortgage,     4,  6  to  10;  Contract,  3; 
Conveyance,  5;    Estoppel,  2;    Mortgage,  14;    Replevin,  15; 
Sheriff's  S^^le;  Tax  Title,  1  to  3,  7. 

SCHOOL  CORPORATION. 

See  To^vNSHip  Trustee,  1.  , 

SCHOOL  LAW. 
See  Township  Trustee,  4. 
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1-  OoTitraet  with  Unlicensed  Teacher  to  Teach  SckooU — ^A  teacher  can 
neither  recover  compensation  for  services  rendered  under  a  contract 
^with  the  officeis  of  a  public  school  corporation,  nor  damages  for  a 
"breach  of  such  contract,  unless  he  has  been  licensed  to  teach  as  pre- 
scribed by  the  statute.  Jackson  School  Township  v.  Farlow^  118 

2.  Satne. — License. — Pleading, — Complaint. — In  an  action  by  a  teacher 
upon  a  contract  entered  into  by  him  with  a  township  trustee,  the 
coniplaint  must  allege  that  he  had  obtained  the  requisite  license;  and 
an  averment  that  he  was  ^'prepared  and  qualified  in  every  particular 
to  perform  all  the  conditions  of  the  contiact"  is  not  equivalent  to 
such  an  allegation.  lb. 

3.  Same. — License  not  Condition  of  Contract. — The  requirement  that  public 
teachei*s  shall  obtain  a  license  is  not  a  condition  of  the  contract,  but 
Is  a  command  of  the  law.  lb. 

4.  Same. — Contract. — Descriptio  Personam. — Estoppel. — In  the  introduc- 
tory clause  of  a  contract  to  teach  school,  the  contracting  pai'ties  were 
described  as  '*M.  P.,  trustee  of  J.  township,  and  J.  F.,  a  licensed 
teacher." 

Held,  in  an  action  on  the  contract  by  the  teacher,  that  the  words  annexed 
to  his  name  are  not  only  used  by  way  of  recital,  but  are  merely  de- 
scriptio personam,  and  are  not  in  the  form  of  a  stipulation,  and  did  not 
estop  the  township  ti'ustee  from  asserting  that  the  plaintiff  did  not 
have  the  requisite  license.  lb, 

5»  Same. — Township  Trustee. — A  township  trustee  can  not,  by  inserting 
a  provision  by  way  of  recital  in  a  contract,  nullify  the  provisions  of 
the  statute.  lb. 

SET-OFF. 
See  Decedents'  Estates,  25 ;  Husband  and  Wife,  3. 

SERVICE. 
'  See  Practice,  43;  Tiiespass,  1. 

SHERIFF. 
See  Execution,  1 ;  Sheriff's  Sale. 

SHERIFF'S  SALE. 
See  Chattel  Mortgage,  8  to  10 ;  Trusts  and  Trustee,  3,  5. 
1.  PurcJiaser. — Judgment.  —  Execution.  —  Notice  of  Irregularities.  —  The 
purchaser  at  a  sheriff's  sale  of  real  estate  is  required  to  show  a  valid 
.  Judgment  and  execution,  and  is  chargeable  with  notice  of  the  charac- 
ter and  contents  of  the  judgment  and  execution  under  which  he 
tiaims,  and  of  the  discrepancies  between  them,  if  any  exist. 

Stotsenburg  v.  Same,  538 
%   fifamc— This  rule  applies  alike  to  all  purchasers  at  such  sale,  whether 
Judgment  plaintiff,  who  is  affected  with  construetive  notice  of  all 
hregularities,  or  a  stranger  to  the  vsrrit,  who  ordinarily  can  be  affected 
only  by  actual  notice.  lb. 

8#  Same. — Assignee  of  Certificate.— The  assignee  of  the  certificate  of  sale 
is  in  no  better  position  than  his  assignor.  lb. 

4.  Same. — Appraisetnent. — A  sheriff's  sale  of  real  estate  is  voidable,  if 
not  void,  if  made  without  appraisement,  when  the  judgment  does 
not  so  direct.  lb. 

5.  Same.— Sale  in  Solido  of  Land  Susceptible  of  Division.— A  sale  of  peal 
Bstate  on  execution,  as  an  entirety,  which  is  susceptible  of  division 
und  of  sale  in  parcels  sufficient  to  satisfy  the  execution,  is  voidable, 
and  may  be  set  aside.  lb. 

e*  Same.—^Right  of  Holder  of  Junior  Lien  to  Set  Aside. — Mortgage. — Trustee 
of  Express  Trust. — The  assignees  and  iiolders  in  trust  of  a  mortgage 
of  real  estate,  the  lien  of  which  is  junior  to  that  of  the  judgment  on 
(vhich  such  real  estate  was  sold  on  execution,  have  suctk  an  interest 


654  INDEX. 

as  entitles  them  to  bring  an  action  to  set  aside  such  sale,  &nd. 
ti'ustees  of  an  express  trust,  may  sue  in  dieir  own  names.  lb. 

SLANDER. 

1.  Pleading, — Averments. — Where  the  complaint  in  an  action  for  slander 
averred  that  the  defendant  spoke  "'of  and  concerning  the  pla^intifT* 
the  following  false  and  defamatory  words:  "I  saw  Lee  Jones  (meau- 
ing  plaintiff),"  etc.,  it  is  not  necessary  to  further  aver  that  the  plain- 
tin  was  known  by  such  name.  Hutchinson  v.  LeuciSy  So 

2.  Same. — Complaint. — Demurrer. — Practice. — ^Where,  in  such  action ,  the 
complaint  charges  two  sets  of  slanderous  words,  if  either  is  sufficient, 
a  demun-er  to  the  complaint  for  want  of  facts  should  be  ovemiled.  If*. 

3.  Same. — Actionable  Words. — Words  charging  the  plaintijff  with  beins: 
a  whore  are  actionable  per  se.  Iti 

4.  Same. — Statement  of  Witness  Privileged. — Presumption  ofPrivilege^  Hov 
Overcome. — All  statements  of  a  witness,  as  a  general  inile,  are  abso- 
lutely privileged ;  and  those  that  are  not  are  presumptively  so,  and 
before  a  witness  can  be  held  liable  for  statements  made  in  a  judicial 
proceeding,  this  presumption  must  be  overcome  by  showing  affiiina- 

'  tively  that  such  statements  were  false  and  malicious.  lb. 

5.  Same. — When  Statement  of  Witness  Privileged. — Evidence. — Malice. — 
Where,  in  an  action  for  slander,  it  is  shown  that  the  defendant  was 
subpoenaed  as  a  witness  in  a  cause,  testified  upon  the  trial,  and  as  a 
witness  made  the  statement  complained  of,  and  it  is  not  shown  that 
the  statement  was  impertinent  and  immaterial,  or  that  it  was  not  re- 
sponsive, or  that  he  wandered  from  the  case  to  gratuitously  make  the 
statement,  or  that  it  was  not  relevant  or  not  made  in  the  faithful  dis- 
charge of  his  duty  as  a  witness,  under  these  circumstances  such  state- 
mant  is  absolutely  privileged ;  but,  if  it  were  not,  it  would  be  pi^ 
sumed  to  be,  and,  before  a  recovery  could  be  had,  malice  in  making 
the  statement  must  be  shown.  lb. 

6.  Same. — Privileged  Statements  of  Witness  can  not  be  Used  Against  Him. 
— A  statement  made  by  the  defendant  after  he  had  testified  as  a  wit- 
ness in  a  case,  not  actionable  standing  alone,  and  not  proving  any 
set  of  words  declared  upon  in  such  action,  can  not  be  aided  by  a  state- 
ment, made  by  him  as  a  witness,  which  Is  privileged,  so  as  to  make 
such  former  statement  slanderous.  lb. 

SIGNATURE. 
See  Contract,  1. 

SPECIAL  FINDING. 
See  Pahtnership,  2;  Practice,  15;  Promissory  Note,  8  to  12;  Su- 
preme Court,  27. 

1.  When  Defective. — Practice. -^  Venir e  de  Novo. — ^The  office  of  a  special 
finding  is  to  state  the  facts  which  have  been  proved,  and,  if  only  mat- 
ters of  evidence  in  reference  to  a  material  fact  are  stated,  the  finding 
is  defective  and  may  be  set  aside  on  nokotion  for  a  venire de  novo. 

Parker  v.  Hubble,  580 

2.  Same. — Bight  of  Possession. — Surrender. — ^A  special  finding  which 
states  the  matters  of  evidence  concerning  the  right  of  possession  of  a 
plaintiff  suing  for  possession,  instead  of  the  fact  of  his  siu-render,  is 
defective  and  will  not  sustain  a  conclusion  of  law  and  a  judgment 
against  him.  lb. 

SPECIAI.  VERDICT. 
1.   Venire  de  Novo, — Practice. — A  special  vei-dict  is  not  so  imperfect  as  to 
require  the  issue  of  a  venire  de  novOf  simply  because  it  fails  to  find 
either  for  or  against  all  of  the  facts  put  in  issue  by  the  pleadings. 

Wilson  y.  HamilUm,  71 
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3.  Same, — Evidence. ^Presumption. —Finding, — ^The  Supreme  Court  wiU 
assume,  in  the  absence  of  the  evidence,  that  the  special  verdict  con- 
tained all  the  facts  proved,  and  that  the  trial  court  properly  overruled 
a  motion  for  a  venire  de  novo  for  the  i*eason  that  the  special  verdict 
contained  the  finding  of  the  jury  upon  all  the  facts  which  had  been 
proved.  Ib» 

3.  Same, — Judgment. — ^Where  a  special  verdict  is  sufficient  and  free  from 
objection,  the  ruling  and  judgment  of  the  court  thereon,  which  fol- 
low the  verdict,  will  be  sufficient  and  free  from  objection.  lb, 

SPECIFIC  PERFORMANCE. 
See  Contract,  2. 

STATUTE  CONSTRUED. 
See  Bastardt,  4;  Cities  and  Towns,  2  to  6;  Criminal  Law,  1,  2,  28, 
36,  40,  41,  46,  47;  Decedents'  Estates,  20;  Gravel  Road;  Par- 
tition, 5;  Practice,  44;  Promissory  Note,  29;  Replevin,  4; 
Statute  op  Limitations,  2;  Superior  Court;  Tax  Title,  2; 
Township  Trustee,  4. 

STATUTE  OF  FRAUDS. 
See  Decedents'  Estates,  5. 

1.  The  mere  passing  of  a  new  and  independent  consideration,  from  the 
promisee  to  the  proniisor,  does  not  talce  the  case  out  of  the  operation 
of  the  statute  of  frauds.  Holderbaugh  v.  Turpin^  84 

2.  Promise  of  Debtor. — Where  a  debtor  promises  to  pay  the  debt  to  one 
other  than  the  creditor,  such  promise  is  not  within  the  statute  of 
frauds.  Indiana  Manufacturing  Co,  y.  Porter ^  428 

STATUTE  OF  LIMITATIONS. 
See  Tax  Title,  4. 

1.  Subsequent  Disability. — The  rule  is,  that  when  the  statute  of  limita- 
tions has  once  begun  to  run,  no  disability  subsequently  arising  will 
an-est  its  progress.  Kistler  v.  Hereth^  177 

2.  Same—Statute  Construed.— Section  215  of  the  code,  2  R.  S.  1876,  p. 
126,  only  provides  for  cases  where  the  plainti£f  is  under  le^l  dis- 
abilities when  his  cause  of  action  accrues,  and  authorizes  liim  to 
bring  his  action  within  tw^o  years  after  the  disability  is  removed.  lb, 

3.  Same, — Reply, —  Imprisonment. — Legal  Disability. — In  an  action  for 
damages  for  an  assault  and  battery,  the  reply  to  an  answer  of  the 
statute  of  limitations,  alleged  that,  shortly  after  the  commission  of 
the  injury,  and  while  plaintiff  was  suffering  therefrom,  and  confined 
to  his  room  from  the  effects  thereof,  and  unable  to  institute  a  suit 
therefor,  the  defendant,  conspiring  with  others,  procured,  on  a  crimi- 
nal charge,  the  indictment,  conviction  and  incarceration  of  the  plain- 
tiff in  the  State's  prison ;  that,  deducting  the  time  of  said  imprison- 
ment, the  action  wjis  commenced  within  two  years  after  the  removal 
of  the  disability  occasioned  by  his  imprisonment. 

Eeldf  that  the  reply  was  insufiicient  on  demurrer.  lb, 

STREET. 
See  Cities  and  Towns,  6,  7, 14, 15, 16;  Railroad,  2;  Trespass,  5. 

SUMMONS. 
See  Mandate,  6;  Practice,  44. 

SURFACE-WATER. 
See  Cities  and  Towns,  8  to  16. 

SUPERIOR  COURT. 
1.  Judgments  of, — Statute  Construed. — Under  section  12  of  the  act  estab- 
lishing superior  courts,  2  R.  S.  1876,  p.  23,  judgments  of  a  superior 
court  have  in  aU  essential  particulars  the  same  effect  as  those  of  the 
ch-cuit  court.  Bell  v.  Davis,  31 4 
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2.  Same. — Transcr^t  of  Judgment. — Lien, — The  provisions  of  the  act. 
supra,  authorize  the  filing  and  docketing  of  transcripts  of  judgments 
rendered  by  a  superior  court,  and  upon  a  compliance  with  the  la\%-  in 
relation  thereto  such  judgments  become  a  lien  upon  the  lands  of  the 
judgment  debtor  situate  in  the  county  where  the  transcripts  are  filed 
and  docketed.  /ft- 

SUPEKVISOR  OF  HIGHWAYS. 
See  Mandate,  5. 

SUPREME  COURT. 
See  Appeal;  Bill  of  Exceptions,  1 ;  Criminal  Law,  10;  Guaroian 
AND  Ward,  3;  Mortgage,  1, 14;  Partition,  6;  Practice,  2,  7  to 
10, 12, 15;  Promissory  Note,  8,  20;  Replevin,  2;  SpeciAX  Ver- 
dict, 2. 

1.  Practice.— Verdict, -^EvideMce.— Failure  of  Proof  ,— The  rule,  that  the 
Supreme  Court  will  not  distuTh*  verdict  when  there  is  any  evidence 
tending  to  support  it,  has  no  application  to  a  case  where  there  is  an 
entire  failure  of  proof.  Hutchinson  v.  Leicis^  So 

2.  Instructions. — Evidence. — The  evidence  not  being  in  the  record,  the 
Supreme  Court  can  not  say  that  the  trial  court  erred  in  giving  or  re- 
fusing instructions,when  the  action  of  the  court  was  not  eiToneous  on 
any  supposable  state  of  the  evidence.  Byram  v.  Oalbraith^  134 

3.  Waiver. — Assignments  of  eiTor  not  discussed  by  counsel  are  regarded 
as  waived.  76. 

4.  Absence  of  Evidence.— Verdict.— In  the  absence  of  the  evidence  from 
the  I'ecord,  the  Supreme  Court  can  not  know  that  a  verdict  is  not  sus- 
tained by  the  evidence,  or  that  it  is  contrary  to  law.  /6. 

5.  Practice. — Evidence, — New  Trial.— ^o  question  upon  the  exclusion  of 
evidence  can  be  presented  in  the  Supreme  Court  unless  assigned  as  a 
reason  in  the  motion  for  a  new  trial,  Malson  v.  Utate',  142 

6.  Practice. — Default. — Objection  to  Amount  of  Damages. — An  objection  to 
the  amount  of  damages  assessed  can  not  be  raised  for  the  first  time  in 
the  Supreme  Court.  After  default  of  the  party,  such  an  objection 
can  be  made  by  him  only  by  appearing  in  the  court  below  and  tliere 
disputing  the  amoimt  of  the  damages.        Baldwin  v.  Humphrey f  153 

7.  Same. — Appeal  after  Judgment  by  Default. — ^A  party  against  whom  a 
judgment  by  default  has  been  rendered  may  appeal  therefrom  di- 
rectly to  the  Supreme  Court,  without  having  first  applied  to  the  trial 
court  to  set  aside  such  judgment.  lb. 

8.  Instructions. — Evidence. — Practice. — Instructions  applicable  to  the  evi- 
dence and  stating  the  law  correctly  should  be  given,  as  requested  by 
the  defendants;  but  wliere  the  plaintiff,  as  appellee,  has  not  appeared 
and  fiuMiished  aid  in  support  of  his  judgment,  and  sufficient  errors 
have  been  made  manifest  upon  the  record  to  require  a  reversal,  die 
Supreme  Court  will  not  recite  all  the  insti-uctions  improperly  refused, 
or  undertake,  at  appellant's  request,  to  decide  all  the  questions  pre- 
sented as  to  insii'uctions  and  objections  to  evidence. 

Steele  v.  Davis,  191 

9.  Practice. — Pleading. — Demurrer.—  Denial. — Presumption. — Evidence.— 
Where  a  demun-er  is  sustained  to  a  paragraph  of  answer,  under  which 
no  evidence  is  admissible  nor  relief  attainable,  of  which  the  defend- 
ant could  not  have  had  the  benefit  under  the  general  denial  pleaded 
therewith,  it  will  be  presumed,  on  appeal,  that  he  did  have  such 
benefit  under  such  denial.  Wood  v.  Crane,  207 

10.  New  Trial. — Bill  of  Exceptions. — Bejcord. — ^Affidavits  in  support  of  a 
motion  for  a  new  trial,  copied  into  the  transcript,  but  not  made  a 
part  of  the  record,  either  by  an  order  of  the  court  or  by  a  bill  of  ex- 
ceptions, will  not  be  considered  by  the  Supreme  Coml.  /ft. 
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2il.  JVoceic^.— TVanjcrlp^.— J3fn  of  Exceptions. -^Date  of  FQimg.^Bib  Forte 
Affidavit. — The  date  of  fUlne  a  bill  of  exceptions,  shown  by  the  record 
below,  and  correctly  copied  into  the  transcript  filed  in  the  Suinreme 
Court,  can  not  be  contradicted  upon  appeal  by  a  mere  ex  parte  affi- 
davit. Combe  v.  State^  215 

12.  I*ayment, — Weight  of  Evidence, — ^A  verdict  finding  that  a  deed  was  in 
le^al  effect  a  mortgage,  and  that  the  moi'^age  debt  has  been  fully 
paid,  w^ill  not  be  disturbed  by  th^  Supreme  C^ui-t  on  the  mere  weight 
of  evidence  not  entirely  clear  and  satisfactory.   Lentz  v.  MdrtiUy  228 

A3.  Aeeignment  of  Errors, — Causes  for  a  new  trial  can  not  be  assigned 
in  the  Supreme  Court  as  independent  errors.      Todd  v.  JacksoUy  272 

14.  I^aetice. — Judgment  on  one  Paragraph  of  Complaint, — ^Where  it  is  man- 
ifest that  a  iudgment  rests  upon  the  only  paragraph  of  a  complaint 
containing  the  cause  of  action,  it  will  be  considered  by  the  Supreme 
Court;,  and  objections  to  the  other  paragraphs  presenting  no  impor- 
tant question  passed  by.  ^  Stone  v.  StatCy  235 

16,  Practice. — New  Trial. — Excessive  Damages, — ^To  present  for  the  decl- 
Bion  of  the  Supreme  Court  any  question  in  relation  to  excessive  dam- 
ages, or  supposed  error  in  the  assessment  of  the  amount  of  recovery 
in  the  trial  court,  such  matters  must  be  assigned  as  reasons  for  a  new 
trial  in  the  motion  therefor.  Warner  y.  Curran^  309 

16.  Practice, — Exception. — Demurrer, — Evidence. — Verdict, — ^Where  an  ex- 
ception has  been  saved  to  a  ruling  on  the  demurrer  to  a  pleading,  it 
can  not  be  aided  by  reference  either  to  the  evidence  or  to  the  verdict. 

Abell  V.  Biddle,  345 

•17.  New  Trial. — Becord. — "No  question  is  presented  to  the  Supreme  Court 
by  the  ruling  on  the  motion  for  a  new  trial,  where  neither  the  evi- 
dence nor  the  instructions,  nor  any  decision  made  by  the  couit  during 
the  trial,  are  in  the  record.  Early  v.  Hamilton^  376 

18.  Practice. — Complaint.^  Overruling  Motion  to  Strike  Out. — The  overrul- 
ing of  a  motion  to  strike  out  part  of  a  complaint  can  present  no  avail- 
able error  on  appeal  to  the  Supreme  Court.   Lawless  v.  Harrington^  379 

19.  Bill  of  Exceptions. — Change  of  Venue. — Where  modons  for  a  change 
of  venue,  and  for  leave  to  file  answers,  are.  overruled,  the  afildavil  m 
support  of  such  change  and  the  answ^ers  proposed  to  be  filed  must  be 
shown  by  the  bill  of  exceptions,  to  present  the  questions  to  the  Su- 
preme Court.  lb, 

20.  Same. — Extension  of  Time. — ^Where  the  entire  showing  for  and  against 
a  motion  for  an-  extension  of  time  to  file  bills  of  exceptions  is  not  in 
the  record,  the  Supreme  Court  will  not  reverse  the  i-uling  thereon.  lb. 

21.  Assignment  of  Error. — Must  be  Specific, — Assignments  of  error  to  be 
available  must  be  specific,  and  therefore  an  assignment  to  the  effect 
that  the  action  of  the  judge  was  oppressive,  illegal  and  in  violation 
Qf  all  law,  and  the  whole  judgment  wrong  and  oppressive,  is  too 
general.  lb. 

22.  Party  Demurring  Presumed  in  Court, — ^Where  both  the  judge  of  the 
trial  court,  and  the  person  demurring  to  a  complaint,  thougnt  he  was 
a  paiiy  to  the  action,  the  Supreme  Court  will  presume  that  he  was 
and  is  properly  in  court.  Edwards  v.  Beall^  401 

23.  Practice. — Trial  Without  Answer, — Presumption  of  Issue  Joined. — Where 
the  record  fails  to  show  that  issue  was  joined  by  answer  of  the  de- 
fendant, the  Supreme  Court  will  consider  the  case  as  if  an  answer  in 
denial  had  been  filed.  Felger  v.  Etz^l^  41 7 

24«  Presumption. — Becord. — Complaint, — ^Where  a  suflScient  complaint  is 
found  in  the  record,  with  nothing  showing  that  it  is  not  properly 
there,  the  Supreme  Court  will  presume  that  it  came  into  the  record 
regularly  and  rightfully.  Figart  v.  Haldermany  564 

Vol.  75.-42 
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25.  Praetice.'-Trial  Court.—PresumpUona.—AJl  the  presamptions  are  is 
lavor  of  the  correctness  of  the  trial  court's  rulings,  aud  will  be  in- 
dulged .by  the  Supreme  Court,  in  the  absence  of  any  showing  of  pos- 
itive error.  Foster  y,  Ward^  S94 

26.  P^-octfcc.— -Ferdic^.— TfcfflT^  of  Evidence.— Finding. —The  Siipi^mc 
Court  will  not  disturb  the  finding  of  the  trial  court  or  the  verdict  of 
a  jury  upon  the  mere  weight  or  preponderance  of  the  evidence. 

Phcenix  Mut.  Life  Ins.  Co,  vt  Hinesley,  1;  Hayden  v.  CretcJier,  I  OS 

27.  Oeneral  Verdict.— Special  Finding.— A  judgment  on  a  general  verdict 
will  not  be  disturbed  by  the  Supreme  Court,  unless  it  be  -'in-ecoD- 
cilably  inconsistent  with  the  special  finding."  Byram  v.Galbraithj  1 34 

28.  Nominal  Damages.— The  Supreme  Court  will  not  reverse  a  judgment 
where  the  sole  question  is  as  to  the  right  to  recover  purely  nominal 
damages.  State,  ex  rel.,  v.  Trouty  563 

SUKPRISE. 
See  Criminal  Law,  23;  New  Trial,  3. 

TAX  ASSESSMENT  LISTS. 
See  Contract,  3 ;  Evidence,  2, 3. 

TAX  SCHEDULES. 
See  Replevin,  17. 

TAX  TITLE. 

See  Taxes. 

1.  Action  to  Qaiet  Title.Salefor  Taxes.— Adjudication.— Answer. — ^In  an 
action  to  quiet  title  to  real  estate,  an  answer,  in  substance,  alleging 
that  the  plaintiff's  title  was  by  purchase  at  a  tax  sale  in  IS70,  for  taxe^ 
of  1868  and  1869,  that  no  deed  was  executed  to  him  until  1878,  that, 
in  an  action  instituted  by  him  in  1876,  against  the  then  owners  of  the 
land,  judgment  was  rendered  annulling  and  setting  aside  the  sale  to 
him  and  declarinfi;  the  taxes  a  lien  thereon,  and  ordering  its  sale  to 
pay  them,  that  afterward  so  much  of  said  judgment  as  declared  the 
taxes  a  lien  was  set  aside  and  vacated,  and  the  title  was  adjudged  to 
be  in  said  owners,  and  that  the  defendants  answering  are  the  owners 

^  by  ffrant  from  them,  shows  that  the  nghts  of  the  parties  were  finally 
setued  and  determined  by  the  judgments  pleaded,  and  contains  a 
good  defence,  on  demurrer.  Sohn  v.  Wood,  1 7 

2.  Same. — Lien  for  Taxes. — Statute  Construed.— Section  257  of  the  tax 
law  of  December  21st,  1872, 1  R.  S.  1876,  p.  129,  does  not  apply  to 
cases  where  there  has  been  an  adjudication,  but  declares  a  rule  by 
which  cotu*ts  are  to  measure  the  rights  of  the  parties  when  the  cause 
comes  up  for  judgment.  lb. 

3.  Same. — Evidence. — Sale  and  Purchase. —  Voluntary  Payment. — ^Where 
one  claims  to  hold  a  lien  for  taxes  paid  upon  the  lands  of  another, 
he  must  show  that  the  lands  were  sold  for  taxes,  and  were  purchased 
by  him  at  such  sale.  Mere  voluntary  payment  is  not  enough  to  enti- 
tle him  to  a  lien.  Ih. 

4.  Real  Estate. — Tenants  in  Common.— Bents  and  Profits. — Statute  ofLin^ 
itation. — Adverse  Possession. — ^Where  one  tenant  in  common  applied 
the  rents  and  profits  of  the  common  property  to  the  purchase  of  an 
outstanding  tax  certificate,  and  on  such  certificate  procured  a  deed 
to  himself,  and  by  such  deed  claimed  to  be  the  owner  of  the  interest 
of  his  co-tenant,  or  to  have  such  color  of  title  that  he  could  invoke 
the  protection  of  the  statute  of  limitations  applicable  to  tax  sales,  a 
demurrer  to  a  paragraph  of  answer,  pleading  such  statute,  was  cor- 
rectly sustained.  Bender  v.  Steioart^  88 

6.  Same. — In  such  case,  no  adverse  title  was  procured,  but  the  purchase 
must  be  deemed  to  have  been  made  for  the  benefit  of  both.         Ih, 
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6.  Same. — Partition. — Evidence, — On  trial  of  an  action  for  partition,  in 
such  case,  an  answer  that  the  plaintiff^s  claim  of  title  was  by  deed, 
executed  while  the  defendant  was  in  adverse  possession  under  a  tax 
deed,  is  not  sustained  by  evidence,  that  when  plaintiff  received  his 
deed  the  premises  wei*e  vacant,  apparently  not  in  possession  of  any 
one,  the  fences  were  down,  the  house  vacant  and  doorless,  and  the 
defendant  had  removed  from  the  State.  -    lb, 

7.  Same, — Tax  Sale  of  Real  Estate  of  Ovmers  of  Personal  Property, — 
Where,  on  the  trial  of  such  action,  there  was  no  recital  in  the  tax 
deed,  nor  proof  aliunde^  that  the  ownei*s  of  the  land  had  not  sufScient 
pei*sonal  propeity  to  satisf}"^  the  taxes  for  which  the  land  was  sold,  a 
good  adverse  title  was  not  shown  in  the  purchasing  tenant.  Ih, 

TAXES. 
See  Tax  Title. 
Exemption  frovi. — Constitutional  Law, — Answer. — Demurrer. — Evidence.  — 
The  eighth  clause  of  section  7  of  the  act  of  Becember  21st,  1872, 1  B. 
S.  1876,  p.  73,  exempting  an  amount  of  property  from  taxation  in  cer- 
tain cases,  is  unconstitutional  and  void,  and  no  error  is  committed  in 
sustaining  a  demurrer  to  an  answer  setting  up  such  exemption,  or  in 
excluding  evidence  offered  in  support  thereof.  Warner  y.  Curran^  309 

TENANCY  FROM  YEAR  TO  YEAR. 
See  Landlord  and  Tenant,  2. 

TENANTS  IN  COMMON. 
See  Partition  ;  Tax  Title,  4. 

THREATS. 
See  Criminal  Law,  11. 

TITLE  BOND. 
See  Evidence,  5. 

TITLE  BY  PURCHASE. 
See  Action  in  Rem;  Cm attel Mortgage,  4, 5, 10;  Estoppel,  2;  Real 

Estate,  Action  to  Recover,  8  to  10. 

TOWNSHIP. 
See  Township  Trustee. 

TOWNSHIP  TRUSTEE. 
See  Mandate,  5 ;  School  Law. 

1.  Authority  to  Borrow  Money.— School  Corporation, --VMl^  a  township 
trustee  has  no  authority  to  borrow  money  for  the  use  of  the  school 
corporation,  yet,  for  money  borrowed  and  actually  used  for  the  ben- 
efit of  the  township,  in  a  legitimate  way.  the  township  maybe  liable. 

First  NaVl  Bank,  etc.,,  v.  Union  School  Tp.y  361 

2.  Liability  of  Township.— Complaint.— A  paragraph  of  complaint,  in  an 
action  against  a  school  township  for  money  borrowed  by  the  town- 
ship trustee,  which  shows  that  the  money  was  used  for  the  purpose 
of  paying  corporate  indebtedness,  is  sufficient,  the  liability  arising 
not  from  the  act  of  the  trustee  in  borrowing  the  money  and  giving 
a  note,  but  from  the  obtaining  of  Uie  money  and  its  applicanon  to 
the  township's  lawful  uses.  lb. 

3.  Promissory  Note, — Corporation. — Contract. — ^Where  a  promissory  note, 
set  forth  in  the  complaint  in  an  action  thereon  against  a  school  town- 
ship, appears  u])on  its  face  to  be  the  note  of  the  corporaption,  that  is, 
it  is  signed  by  the  township  trustee  as  trustee,  is  payable  out  of  the 
township  funds,  the  consideration  moved  to  the  township,  and  it  ap- 
pefirs  the  note  was  intended  to  impose  an  obligation  upon  the  town- 
ship, the  contract  should  be  regarded  as  that  of  Uie  corporation,  and 
not  that  of  the  officer  whose  name  is  signed  to  it. 

Wallis  V.  Johmon  School  2]p.|  86B 
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4.  AuthorUy  to  Borrow  Money,— School  Law.— Statute  Con»trued. — Case 
Distinguished. — Under  the  provisions  of  the  school  law,  1  R.  S.  1876, 
p.  778,  a  township  trustee  has  no  authority  to  borrow  money  for  the 
use  of  the  school  township.  Biclcnell  t;.  Widner  School  Township, 
73  Ind.  501,  distinguished.  76. 

6.  Promissory  Note. — Complaint. — ^A  township  trustee  has  no  authority 
to  borrow  money  for  the  use  of  his  school  township,  but  where 
money  is  thus  borrowed,  and  actually  and  riffhtfuUy  expended  for  the 
benefit  of  the  school  coiporation,  it  is  liable  therefor;  and  a  coot- 
y  plaint  in  an  action  on  a  promissory  note  executed  by  a  township 
trustee  for  money  so  boiTOwed,  which  fails  to  allege  that  the  money 
was  expended  for  the  benefit  of  the  school  corporation,  is  insuffi- 
cient, lb, 

6.  Action  on  Bond. — Civil  and  School  Township. — Pleading. — Practice. — 
Amendment. — Misjoinder  of  Causes  of  Action. — Where  the  original 
complaint  in  an  action  by  a  township  trustee  against  his  pi-edecessor 
in  office,  upon  his  bond,  sought  only  to  recover  money  due  the  civil 
township,  the  subsequent  filing  of  an  additional  pan^aph  of  com- 
plaint, seeking  to  also  recover  money  alleged  to  be  due  the  school 
township,  is  a  proper  amendment,  and  does  not  amount  to  a  mis- 
joinder of  separate  causes  of  action.  Strong  v.  State^  ex  rel.,  4-4r0 

7.  Same. — Beport. — Surety  not  Bound  Thereby. — In  such  action  the  refor- 
mation of  the  report  of  the  alleged  defaulting  trustee  is  not  necessary 
to  enable  the  sureties  on  his  bond  to  avail  themselves  of  any  error 
therein  prejudicial  to  their  rights  as  such  sureties.  lb. 

TRESPASS. 
See  Replevin,  1  to  5. 

1.  Service  of  Writ  of  Possession. — Pleading. — Complaint. — Answer,— Be- 
ply  .—Departure. — Practice. — ^Where  a  complaint  contains  facts  consti- 
tuting a  cause  of  action  against  defendants  for  trespass  in  removing 
plaintiff's  goods  from  his  dwelling-house,  and  two  of  the  defendants 
an&wer  in  justification  under  a  wnt  of  possession,  a  i*eplv  seeking  to 
hold  them  responsible  and  recover  damages  for  issuing  ftie  writ,  out 
not  connecting  them  with  the  issuinj^  of  the  writ,  or  with  the  trespass, 
etc.,  is  a  departure,  and  is  insufiicient  on  demurrer.  The  plaintiff 
could  not  thus  controvert  his  landlord's  title..       Steele  v.  Davis,  191 

2.  Same. — Practice. — Instructions. — Exemplary  and  Nominal  Damages,— 
In  such  an  action,  an  instruction,  that  *^If  the  plaintiff  has  sustained 
no  injury  by  reason  of  the  alleged  trespass,  still  he  is  entitled  to  a 
verdict  for  nominal  damages,''  assumed  that  a  trespass  had  been  com- 
mitted, and  was  erroneous.  Ih, 

3.  Same. — Compensatory  Damages . — Measure  ofBecovery . — ^In  such  actiooi 
an  instruction,  that  *^The  amount  of  damages  that  the  plaintiff  is  enti 
tied  to  recover  is  not  fixed  by  law,  but  left  to  your  sound  judgment 
and  discretion,"  was  erroneous.  In  an  action  for  trespass,  where  onlj 
compensatory  damages  can  be  allowed,  the  measure  of  recovery  U 
limited  to  the  amount  of  the  damages  done  or  the  injury  inflicted,  lb. 

4.  Same. — Justification  under  Writ. — Facts  Assumed  as  Proved. — Actual 
Damage. — On  trial  of  such  an  action,  it  was  error  to  instruct  the  jury 
that  the  judgment  and  writ  of  possession  did  not  justify  the  acts 
complained  of,  and  t^at  when  they  had  assessed  the  injury  to  plaintiff 
they  should  go  no  further  to  visit  defendants  with  exemplary  damages. 
It  was  error  to  assume  that  a  trespass  had  been  committed,  and  uia( 
plaintiff  had  sustained  injury.  lb. 

5.  Highway. — Locus  in  Quo. — Dedication. — Bailroad  Company. — Assent  of 
Owner. — Street  of  City. — Grade  of  Bailroad. — Bridge. — Evidence.— In 
an  action  against  a  township  trustee  for  trespass,  in  entering  plain- 
tiff's (dose  and  cutting  down  fence-posts  thereon,  a  dedication  of  the 
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locita  in  quo  to  public  uses  was  proved  by  evidence  showing  that  a 
railroad  company,  to  secure  a  lower  grade  for  its  road  across  a  street 
forming  the  north  boundary  of  a  city,  was  to  furnish  a  strip  of  plain- 
tiff's ground  for  a  street-crossing  further  north,  at  surface  grade,  and 
entered  into  negotiations  with  plaintiff,  and  agreed,  not  in  writing, 
upon  a  price ;  that  the  company  took  possession  of  the  oid  street- 
crossing,  and  its  engineer,  assisted  by  plaintiff,  sui-veyed  the  line  of 
the  new  road ;  that  a  new  bridge  was  necessitated  by  the  change  of 
highway,  and  was  constructed ;  and  that  plaintiff  resided  in  immedi- 
ate proximity  to  the  premises  occupied,  and  had  knowledge  of  the 
use  of  his  land  for  the  highway  as  changed,  from  the  time  it  com- 
menced, although  plaintiff  never  received  payment  for  his  laud  from 
the  company  or  the  county.    Woods,  J.,  dissents. 

Campbell  v.  O'Brien^  222 

TRUSTS  AND  TRUSTEE. 
See  Decedents'  Estates;  Sheriff's  Sale,  6. 

1.  Action  to  Quiet  Title, — Beal  Estate.-^  Tenants  in  Common. — Convey- 
ance. — Sale  on  Foreclosure  of  Mortgage  for  Purchase-Money, — Lien  of 
Trustee. — Where  one  held  land  conveyed  to  him  for  himself  and  as 
trustee  for  othei's,  purchasing  each  an  equal  share,  and,  upon  default 
of  some,  the  mortgage  for  unpaid  purchase-money  was  foreclosed, 
and  the  land,  having  been  sold,  was  conveyed  to  the  trustee  by  sheriff's 
deed,  he  acquired  such  a  lien  Upon  the  share  of  a  co-tenant  in  default 
as  would  authorize  a  decree  quieting  his  title  to  such  co-tenant's  in- 
terest in  the  land,  unless  reimbursed  pro  rata  the  moneys  paid  for  the 
latter,  and  interest  thereon,  within  a  time  jAxed  by  the  court. 

Adams  v.  La  BosCy  471 

2.  Same. — Such  trust  was  a  naked  trust,  and  the  trustee,  having  paid  his 
share  of  such  purchase-money,  was  not  guilty  of  a  breach  thereof  in 
permitting  the  land  to  go  to  sale  on  a  foreclosuK  of  the  uiortgage 
seeming  the  purchase-money.  lb, 

3.  Trusts. — Married  Woman. — Sheriff^s  Sale. — Husband  and  Wife. — Where 
a  husband  purchases  land  with  his  wife's  mef^s,  and  takes  the  title 
in  his  own  name  without  her  consent,  he  holds  it  in  trust  for  her. 
As  between  them,  she  is  the  owner,  and  is  so  as  against  all  persons 
acquiring  an  interest  therein  with  notice  of  her  equity ;  but  the  title 
of  a  purchaser  at  a  sheriff's  sale  of  land  thus  equitably  owned  by  a 
manied  woman,  sold  upon  a  judgment  against  the  husband,  if  made 
lor  value  and  without  notice  of  the  ti-ust,  is  protected  by  section  2  of 
the  act  concerning  trusts  aud  powers,  1  R.  S.  1876,  p.  915. 

Gifford  V.  BenneU^  528 

4.  Trusts,— Implied  or  Parol  Trust. — Express  Trust. — An  implied  or  parol 
•  trust  can  not  be  created  by  putting  money  in  the  hands  of  another, 

to  be  invested  in  land  for  the  use  and  benefit  of  a  third  person.  Thi» 
can  only  be  done  by  an  express  trust  in  writing.     Booker  v.  Booker^  5  71 

5.  Same. — ixood  Faith  Purchaser  at  Sheriff's  Sale, — A  good  faith  purchaser 
of  real  estate  at  sheriff's  sale,  without  notice,  or  nis  assignee,  will  be 
protected  from  secret  trusts  and  unrecorded  liens.  Elliott  and 
NiBLACK,  JJ.,  dissent.  lb. 

6.  Same,— Action  to  Enforce  Parol  Trust  and  Quiet  Title, — Notice  of  TrTist, — 
Demurrer — In  an  action  to  enforce  a  parol  ti-ust  and  to  quiet  title  to 
real  estate,  the  complaint  alleged  that  a  married  woman  placed  her 
separate  pei*sonal  proiJcrty  in  the  hands  of  her  husband,  in  trust,  to 
invest  in  real  estate  for  her  daughter,  who  invested  it  in  the  real  estate 
in  controversy,  but  took  the  conveyance  in  his  own  name,  and  had  it 
duly  recorded;  that,  previous  to  his  death,  for  the  purpose  of  fully 
executing  the  trust,  he  devised  such  real  estate  to  the  daughter,  which 
will  was,  after  his  death,  duly  probated ;  that  such  real  estate,  during 
his  lifetime,  was  sold  on  execution  against  him,  the  judgment  plain- 
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tiff  being  the  purchaser,  and  havins;  no  notice  of  such  trust;  that 
af tervvara  the  defendant  purchased  the  certiticate  of  s;ile  and  took  a 
sheriff's  deed  for  the  land,  with  full  knowledge  of  all  the  facts,  under 
which  deed  he  claims  title.  Prayer  that  the  land  be  declared  beld  in 
trust  for  such  daughter,  and  that  the  title  thereto  be  quieted- 
Heldy  on  demurrer,  that  the  complaint  was  insufticient.  lb. 

7.  Trustee  of  Express  Trust. — Bond. — Sureties. — ^Where,  under  tlie  pro- 
visions of  the  act  concerning  trusts  and  powers,  1  R.  S  1876,  p.  91o, 
a  bond  might  be  requii'ed  of  a  trustee  of  an  express  tnist,  and  a  bopd 
is  executed  by  the  trustee,  with  sureties,  with  the  approval  of  the 
county  clerk,  conditioned  for  the  faithful  performance  of  the  duties 
of  the  trust,  such  bond  is  valid  and  binding  upon  the  trustee  and  hi> 
sureties.  Bates  v.  State^  ez  rel.,  4:63 

8.  Sarae. — Action  on  Bond. — Penalty. — Damages, — ^Where  a  bond  requii-ed 
the  trustee  to  put  the  trust  fimd  at  interest,  and  annually  pay  the  ac- 
crued interest  to  the  beneficiary,  in  an  action  on  the  bond   by  the 

■  beneficiary  to  recover  the  accrued  interest  on  the  trust  fund,  which 
had  been  converted  and  squandered  by  the  trustee,  it  is  error  to  assess 
a  penalty  of  ten  per  cent,  on  the  amount  found  due.  lb. 

UNSOUNDNESS  OF  MIND. 
See  Criminal  Law,  29,  34. 

USURY. 
See  Promissory  Note,  16,  21  to  25. 

VARIANCE. 
See  Insurance,  2 ;  Practice,  2,  22. 

VENDOR  AND  PURCHASER. 
S«e  Chattel  Mortgage,  10;  Contract,  2;  Judgment,  3;  Mort- 
gage, 4;  Trusts  and  Trustee,  1  to  3. 

1.  Promissory  Notes, — Pleading. — Answer. — Real  Estate, — Mortgage. — Re- 
lease,— Fraud, — Notice. — An  answer  by  the  makers  of  promissory  notes, 
that  they  were  given  for  balance  of  purchase-money  of  real  estate; 
that  by  a  decree  of  foreclosure  it  had  been  ordered  that  they  pay  the 
amount  in  suit  to  a  mortgagee  for  prior  purchase-money;  that  before 
the  sale  and  conveyance  to  them  the  mortgagor  had,  by  fraud,  pro- 
cured a  release  from  the  mortgagee,  of  which  fraud  they  had  no 
knowledge  at  the  time  of  their  cash  payment  of  purchase-money  and 
of  their  acceptance  of  the  conveyance ;  that  notice  of  the  foreclosure 
suit  was  given  by  them  to  the  plaintiffs;  that  their  vendor  was  and 
still  is  insolvent;  and  that  the  plaintiffs  had  notice  of  the  rights  of 
the  mortgagee  before  the  notes  were  assigned  to  them  by  the  mort- 
gagor, is  insufficient  on  demurrer.  Burton  v.  Reagan^  77 

2.  Same,  — Notice  of  Suit.  — Makers  of  Notes  Must  Defend.  — Judgment.  — 
Such  notice  by  the  defendants  to  the  holders  of  notes  does  not  make 
ttiem  parties;  and  the  judgment  is  not  binding  upon  them,  although 
they  may  have  caused  an  appeal  in  the  defendants'  names  to  be  taken 
therefrom  to  the  Supreme  Court,  and  prosecuted  to  affirmance.  The 
makers  of  the  notes  must  defend  and  maintain  them.  lb. 

3.  Same. — Notice  Before  Payment  Sufficient. — Notice  before  actual  pay- 
ment of  all  the  purchase-money  is  equivalent  to  notice  before  the  con- 
tract, and  when  there  has  been  partial  payment  the  purchaser  will  be 
affected,  pro  tantOy  as  to  the  residue.  It. 

4.  Same. — Presumption. — Notice  of  the  fraud  being  admitted,  in  the  ab- 
sence of  anj*^  averment  that  the  conveyance  to  the  defendants  con- 
tained covenants  of  warranty,  or  that  their  vendor  exhibited  tlie  i-e- 
lease  to  them,  or  that  they  knew  it  had  been  obtained,  or  that  they 
relied  upon  it,  or  that  he  practiced  any  fraud  upon  them,  or  that  he 
made  any  statement  or  representation  to  them  as  to  his  title,  the  Su- 
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preme  Court  must  presume  that  they  took  the  land  subject  to  the  un- 
paid purehase-mouey.  secured  by  the  mortgage,  and  not  as  innocent 
purchasers,  and  hold  that  their  answer  contains  no  defence.  lb. 

5.  Heal  EstaU*.— Purchase-Money, — Payment  with  Money  to  be  Borrowed. 
— Pleading. — Complaint. — Demurrer. — Where  C.  agreed  with  M.,  De- 
cember 2t)th.  1877,  to  pay  him  or  his  creditors  the  purchase-money 
of  land  ''as  soon  as  the  money  can  be  procured  by  making  a  loan  on 
said  C/s  land,"  the  complaint  of  M.,  alleging  his  tender  of  a  deed 
April  19th,  187S,  tho  failure  of  C.  to  pay,  and  that  it  was  possible  for 
him  to  have  obtain,  d  a  loan,  through  loan  agents  named,  by  mort- 
gaging his  real  estate,  and  agreeing  to  pay  ten  per  cent,  interest,  is 
sulticient  on  demuii-er  to  put  C.  oti  his  defence.  Mench  v.  Carter,  496 

6.  Same.—Beasonable  Time. — In  such  case,  the  plaintiff  gave  the  defend- 
ant a  reasonable  time  before  tendering  his  deed.  Query,  whether 
the  defendant  did  not  unconditionally  bind  himself  to  procure  a  loan 
-witain  a  reasonauie  time.  '  lb, 

7.  Mortgage.— Lien, — Conveyance. — Where  a  purchaser  of  real  estate 
assumes  to  pay  a  mortgage  thereon  as  a  part  of  the  purchasc-mone)'-, 
obtains  possession  under  the  conveyance  containing  the  contract  of 
assumption,  in  which  the  mortgage  is  accurately  described,  such 
purchaser  can  not,  in  an  action  to  reform  and  foreclose  the  mortgage, 
defeat  the  lien  thereof  by  showing  that  the  real  estate  was  inaccu- 
rately or  imperfectly  described  in  the  mortgage. 

Figart  v.  Halderman^  664 

8.  Same.— Bight  to  Beform  Deed. — ^The  conveyance  of  real  estate  by  an 
inaccurate  or  imperfect  description  vests  in  the  purchaser  a  right  to 
have  the  deed  reformed  and  to  secure  the  land  contracted  for,  and 
he  can  not  hold  this  right  and  d^eat  the  collection  of  the  purchase- 
money,  lb. 

9 .  Same. — Assumption  of  Mortgage. — Bona  Fide  Pu rchaser. — Principal  and 
Surety. — One  who  assumes  to  pay  a  mortgage  upon  real  estate  pur- 
chased by  lum  does  not  occupy  the  position  of  a  subsequent  bona  fide 
purchaser ;  he  is  not  a  stranger,  but  a  privy,  and  as  such  subject  to 
the  same  equities  as  would  prevail  against  his  vendor.  He  becomes 
the  principal  debtor,  and  he  whose  debt  he  assumes  occupies  the 
position  of  surety.  lb. 

10.  Same.— Mortgagor  in  Possession,— In  such  case,  the  purchaser  is  vir- 
tually the  mortgagor  in  possession,  and  the  mere  delay  of  the  mort- 
gagee to  coerce  payment  of  the  mortgage  does  not  prejudice  the 
rights  of  such  purchaser.  lb, 

11.  Same.— Purchaser  in  Possessions — ^A  purchaser  of  real  estate  in  pos- 
session can  not  successfully  resist  payment  of  purchase-money  upon 
the  ground  that  tiie  description  of  the  land  in  the  conveyance  is  un- 
certain or  imperfect.  lb. 

12.  Same.— Mutual  Mistake.— A  mutual  mistake  of  the  vendor  and  pur- 
chaser in  the  description  of  the  real  estate  conveyed  may  be  corrected 
between  the  original  parties  or  privies  thereto.  lb. 

VENDOR'S  LIEX. 
See  Contract,  2;  Vendor  and  Purchaser. 

VENIRE  DE  NOVO. 
See  Practice,  14. 23 ;  Real  Estate,  Action  to  Recover,  1 ;  Special 

Finding,  1 ;  Special  Verdict,  1,  2. 
When  a  jury  has  been  discharged  without  objection  to  their  answers  to 
inteiTogatories,  a  motion  for  a  venire  de  novo  is  too  late. 

Byram  v.  Cfalbraithf  134 
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VEBDICT. . 
See  Cities  and  Towns,  16;  Criminal  Law,  3,  9,  22;  Guabdxait  and 
Ward,  3;  Marriage  Promise,  1;  Mortgage,  6;  Pleai>ik6,  13; 
Practice,  14,  23,  26  to  28 ;  Real  Estate,  Action  to  Reco veb,  1 ; 
Special  Verdict;  Supreme  Court,  1, 12, 16,  26, 27. 

VOLUNTARY  SERVICE. 
See  Cities  and  Towns,  4. 

WAIVER. 
See  Insurance,  3. 

WARRANTY. 
See  Promissory  Note,  27. 

WATERCOURSE. 

1.  NaturaL — A  natural  watercourse  is  a  stream  of  water  flowing  in  a 
certain  direction,  through  a  defined  channel,  with  bed  and  oanks. 
The  channel  may  sometimes  be  dry,  but  there  must  be  substantia] 
indications  of  the  existence  of  a  stream,  ordinarily  a  moving^  body  of 
water.  Weis  v.  CUy  of  Madison,  241 

2.  Bavines, — ^Ra\ines,  through  which  surface-water  runs  in  times  when 
there  are  heavy  rainfalls,  are  not  natural  watercourses.  Ib^ 

8.  Obstruction  of  Natural  Watercourse. — Liability. — If  a  natural  water- 
course is  wrongfully  obstructed,  there  is  a  plain  liability'.  lb. 

WEIGHT  OF  EVIDENCE. 
See  Practice,  13 :  Supreme  Court,  12,  26. 

WIDOW. 
See  Decedents'  Estates,  23 ;  Pa&tition,  1,  to  5. 

WILL. 
See  Decedents'  Estates,  1, 17, 18,  29,  30. 
Legacy. — Direction  to  Invest. — Bank  Stock. — ^A  direction  in  a  will  that  a 
legacy  be  put  at  interest  must  be  strictly  followed ;  and,  in  such  case. 
ban]£  stock  is  not  a  proper  investment.  Gilbert  v.  Welsch^  537 

WITNESS. 

See  Criminal  Law,  13,  20,  29,  31;  Decedents'  Estates,  6,  8  to  10; 

Evidence,  7, 10, 11;  New  Trial;  Slander, 4  to  6. 

WRITTEN  INSTRU^IENT. 
See  Pleading,  7,  9;  Practice,  21;  Promissory  Note,  6, 6, 26. 
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END  OP  VOL.  75. 
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